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Powers  of  Railroad  Corporations. — Railroad  corporations  possess 
the  powers  which  are  expressly  conferred  by  their  charters,  tog-ether 
with  such  powers  as  are  fairly  incidental  thereto ;  and  they  cannot, 
except  with  the  consent  of  the  state,  disable  themselves  from  the 
discharg-e  of  the  functions,  duties,  and  obligations  which  they  have 
assumed. 

Contracts  of  Railroad  Corporations — Ultra  Vires. — The  general 
rule  is  that  a  contract  by  which  a  railroad  corporation  renders  itself 
incapable  of  performing  its  duties  to  the  public,  or  attempts  to  ab- 
solve itself  from  those  obligations  without  the  consent  of  the  state, 
or  a  contract  made  by  a  corporation  beyond  the  scope  of  its  powers. 

Note, — ^For  a  very  comprehensive  treatment  of  ultra  vires  in  this 
connection,  see  27  Am.  &  Eng.  Ency.  of  Law  357 ;  see  also  3  Am. 
St  Eng.  R.  R.  Cas.  564 ;  20  Am.  &  Eng.  R.  R.  Cas.  537 ;  Gibbs  v. 
Consolidated  Gas  Co.,  130  U.  S.  396 ;  25  Am.  &  Eng.  Corp.  Cas.  369. 
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express  or  implied,  on  a  proper  construction  of  its  charter,  cannot 
be  enforced,  or  rendered  enforceable  by^  the  application  of  the  doc- 
trine of  estoppel.  But  where  the  subject-matter  of  the  contract  is 
not  foceig^n  to  the  purposes  for  which  the  corporation  is  created,  a 
'contract  embracing-  whatever  may  fairly  be  reg-arded  as  incidental 
to,  or  consequential  upon,  those  things  which  the  leg-islature  has 
authorized,  oug-ht  not,  unless  expressly  prohibited,  to  be  held  by 
judicial  construction  to  be  ultra  vires. 

Power  of  Railroad  Corporation  to  Allow  Joint  Use  of  its  Tracks. — 
A  contract  between  the  P.  Railway  Company  and  the  R,  Railway 
Company,  in  which  it  is  provided  that  the  P.  Company  lets  the  R. 
Company  into  the  full,  equal,  and  joint  possession  and  use  of  its 
main  and  passing-  tracks,  the  possession  being  such  as  the  R.  Com- 
pany would  have  while  its  trains  were  on  the  tracks,  and  only  of  the 
particular  part  occupied  temporarily  while  running  over  them,  the 
trains  of  the  R.  Company  to  be  moved,  while  on  such  track,  under 
the  direction  and  control  of  oflScers  of  the  P.  Company.  //^/(/,'that 
such  contract  is  not  ultra  vires. 

Grant  of  Use  of  Bridge  to  Other  Roads — Power  of  Railroad 
Corporation. — By  an  act  of  congress  the  P.  Company  was 
authorized,  for  the  more  perfect  connection  of  any  railroads 
that  are  or  shall  be  constructed  to  the  Missouri  river,  at  or 
near  Council  Bluffs,  Iowa,  and  Omaha,  Nebraska,  to  build  a 
bridge  over  such  river,  and  to  issue  bonds  for  such  purpose,  and  to 
secure  them  by  mortgag-e  on  the  bridge,  approaches  and  appurten- 
ances. The  act  further  provided  that  the  P.  Company,  for  the  use 
and  protection  of  its  bridge  and  property,  should  be  empowered, 
governed,  and  limited  by  the  provisions  of  a  preceding-  act  author- 
izing the  construction  of  certain  bridges,  in  which  the  owners  of 
such  bridges  were  required  to  allow  all  railroads  terminating  at  or 
near  the  bridg-es  to  cross  the  bridges  for  a  reasonable  compensation. 
Held,  that  the  P.  Companj'  was  authorized  to  make  a  contract 
granting  the  use  of  the  bridge  and  approaches  thereto  to  other  rail- 
roads. 

Avoidance  of  Contract — Future  Contingency. — Such  contract  be- 
tween the  P.  Company  and  the  R.  Company,  whereby  the  R.  Com- 
pany is  granted  the  use  of  the  tracks  and  bridge  of  the  P.  Company, 
and  which  the  P.  Company  is  able  at  present  to  perform,  will  not 
be  held  void,  and  the  P.  Company  allowed  to  escape  from  the  obli- 
gations it  assumed,  on  the  mere  suggestion  that  at  some  time  in  the 
remote  future  there  is  a  possibility  that  the  P.  Company  mig-ht  be- 
come disabled  by  reason  of  increase  of  business  to  perform  it. 

Contracts  of  Corporations— Validity. — Where  no  objection  has 
been  made  by  a  state  to  the  acts  of  a  railroad  corporation  in  con- 
structing- its  line  of  railway  in  the  state,  and  acquiring  the  use  of 
the  tracks  of  another  company,  a  contract  made  by  such  corpora- 
tion, not  beyond  the  scope  of  its  powers,  must,  in  the  absence  of 
proof  to  the  contrary,  be  deemed  valid. 

Contracts  of  Corporations— Expiration  of  Corporate  Existence. — 
Where;  in  a  contract  between  two  railroad  corporations,  express 
provision  is  made  that  in  case  of  the  expiration  of  the  corporate  ex- 
istences of  the  parties  to  it  such  steps  shall  be  taken  as  are  neces- 
sary to  continue  the  contract  in  force,  and  the  parties  thereto  bind 
themselves  to  do  so,  the  fact  that  the  corporate  existence  of  one  of 
the  parties  will  expire  during  the  prescribed  term  of  duration  is  not 
cause  for  holding  such  contract  invalid. 
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Power  of  Railroad  Corporation  Over  Subordinate  Corporation. — A 

railroad  company  created,  controlled,  managed, and  operated  by,  and 
entirely  subject  to,  another  railroad  corporation  will  be  bound  by  a 
contract  act  of  such  corporation  leasing-  the  road  of  the  controlled 
corporation. 

Jurisdiction  of  Supreme  Court. — While  the  decision  of  the  su- 
preme court  necessarily  reviews  the  decree  of  the  circuit  court  in 
reviewing"  the  action  of  the  circuit  court  of  appeals,  and,  under  the 
statute,  its  mandate  goes  to  the  circuit  court  directly,  it  is,  notwith- 
standing, the  judgment  of  the  circuit  court  of  appeals  that  is  pre- 
sumably '  revised,  and  judgments  of  the  circuit .  court  of  appeals 
should  not  be  re-examined  on  the  suggestion  of  error  in  that  court, 
in  that  it  did  not  hold  the  action  of  the  circuit  court  erroneous. 

Contracts  between  Railroad  Corporations. — There  being  nothing 
in  the  charter  of  a  railway  company,  unless  by  implication,  that 
prohibits  it  from  granting  to  another  railway  company  the  use  of 
its  bridge  and  the  approaches  thereto,  and  of  a  portion  of  its  tracks, 
and  as  by  such  arrangement  public  interest  was  subserved,  such 
arrangement  will  not  be  held  invalid. 

Ratification  of  Corporate  Contract  by  Board  of  Directors. — Where 
a  contract  of  a  corporation  appears  on  its  face  to  have  been  duly 
executed,  and  the  parties  have  entered  upon  its  execution,  necessa- 
rily with  the  full  knowledge  on  the  part  of  the  board  of  directors, 
the  board  would  be  presumed  to  have  ratified  it,  although  it  in  fact 
took  no  affirmative  action  in  the  matter. 

Sanne. — The  contracts  in  question  were  in  proper  form  signed  and 
executed  by  the  proper  executive  officers  of  the  P.  Company,  and 
attested  by  the  corporate  seal ;  were  approved  and  auth- 
orized by  the  executive  committee,  which  committee  had  all  the 
powers  of  the  board  of  directors,  and  were  ratified,  approved  and 
confirmed  by  the  stockholders  at  their  regular  annual  meeting. 
Held,  that  such  contracts  are  binding  on  the  P.  Company,  although 
the  board  of  directors  took  no  formal  action  upon  them. 

Government  Directors. — The  fact  that  there  are  directors  rep- 
resenting the  government  in  the  board  of  directors  of  a  railway 
corporation  does  not  take  the  corporation  out  of  the  general  rule 
that,  except  in  cases  where  the  charter  imposes  a  limitation,  the 
stockholders  are  the  proper  parties  to  take  final  action  in  the  man- 
agement of  the  corporate  affairs. 

Specific  Performance — Equity. — Where  such  contract  for  the  right 
to  use  a  bridge,  the  approaches  thereto  and  accommodations  has 
been  made  between  two  railroads,  its  specific  performance  will  not 
be  refused  in  equity  on  the  ground  that  it  requires  continuous  acts 
involving  skill,  judgment,  and  technical  knowledge. 

Provision  for  Referees. — The  provision  in  such  contract  for  refer- 
ees in  certain  contingencies  is  a  mere  matter  of  detail,  and  not  of 
the  essence  of  the  contract. 

Case  at  Bar. — It  appears  that  the  contract  in  question  was  solicited 
by  the  P.  Company,  was  fairly  made,  on  terms  substantially  pro- 
posed by  itself,  and  that  its  violation  by  that  company  was  unjusti- 
fiable. The  contract  was  approved  promptly  and  with  unanimity. 
The  consideration  appears  to  have  been  fair  and  reasonable.  The 
R.  Company  abandoned  its  purpose  of  building  its  own  bridge  in 
reliance  on  such  contract.  It  entered  upon  the  performance  of  the 
contract,  and  large  sums  of  money  were  expended  in  carrying  it 
out.  Heldj  that  specific  performance  of  such  contract  on  the  part 
of  the  P.  Company  was  properly  decreed. 
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Appeal  from  the  circuit  court  of  appeals  for  the 
Eighth  Circuit. 

These  were  petitions  in  equity  filed  by  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  against  the 
Union  Pacific  Railway  Company  and  the  Omaha  &  Re- 
publican Valley  Railway  Company,  and  by  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  against  the 
gtau*  Union  Pacific  Railway  Company,  in  the  dis- 

trict court  of  Douglas  county,  Neb. ,  January 
2,  1891,  to  compel  the  specific  performance  of  two  con- 
tracts, dated  May  1,  1890,  and  April  30,  1890,  respec- 
tively, and  removed  on  petition  of  the  Union  Pacific 
Railway  Company  to  the  United  States  circuit  court  for 
the  district  of  Nebraska,  where  they  were  heard  by 
Mr.  Justice  Brewer,  and  decrees  rendered  in  favor 
of  complainants.  47  Fed.  15.  From  these  decrees  de- 
fendants appealed  to  the  United  States  circuit  court  of 
appeals  for  the  Eighth  circuit,  by  which  they  were  af- 
firmed. 10  U.  S.  App.  98,  2  C.  C.  A.  174,  51  Fed.  309. 
Thereupon  these  appeals  were  prosecuted. 

To  the  contract  of  May  1,  1890,  the  Union  Pacific 
Railway  Company,  the  Omaha  &  Republican  Valley 
Railway  Company,  and  the  Salina  &  Southwestern 
Railway  Company  were  parties  on  one  side  and  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company  and 
the  Chicago,  Kansas  &  Nebraska  Railway  Company  on 
the  other ;  and  the  contract  of  April  30th  was  between 
the  Union  Pacific  Railway  Company  and  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company. 

The  Union  Pacific  Railway  Company  controlled  and 
operated  more  than  5,000  miles  of  railroad,  and,  among 
others,  a  main  line  extending  from  Council  BluflFs, 
Iowa,  by  way  of  Omaha  and  Valley  Station,  Neb.,  to 
Ogden  in  Utah  territory,  a  distance  of  about  1,100 
miles;  a  main  line  from  Kansas  City,  Mo.,  by  way  of 
Topeka  and  Salina,  Kan.,  to  Denver,  Colo. ;  the  Re- 
publican Valley  Railroad,  extending  from  Valley  Sta- 
tion, Neb.,  by  way  of  Lincoln  and  Beatrice,  in  that 
state,  to  Manhattan,  Kan. ;  the  Salina  Railroad,  extend- 
ing from  Salina  to  McPherson,  in  Kansas;  a  railroad 


Am.  A  En^.     raH^ROAD  CORPORATIONS — CONTRACTS.      5 
R.  Gas. 

Union  Pac.  Ry.  Co.  v.  C,  R.  I.  A  P.  Ry.  Co. 

extending  from  Hutchinson,  in  Kansas,  to  the  southern 
border  of  that  state ;  and  other  auxiliary  roads. 

The  Rock  Island  Company  owned  and  operated  a 
line  of  railway  extending  from  Chicago,  by  way  of 
Davenport,  to  Council  Bluffs,  Iowa,  and  from  Daven- 
port to  St.  Joseph,  Mo.  As  the  owner  of  the  latter 
line,  and  lessee  of  the  Chicago,  Kansas  &  Nebraska 
Railway  Company  and  other  corporations,  it  controlled 
and  operated  a  through  line  of  railway  from  Chicago, 
by^  way  of  Davenport,  St.  Joseph,  and  Beatrice,  Neb., 
to  Colorado  Springs  and  Denver,  Colo.  ;  a  line  from  St. 
Joseph,  Mo.,  by  way  of  Horton,  Topeka,  and  Hutchin- 
son, to  Liberal,  Kan.  ;  and  other  lines, — ^amounting  in 
the  aggregate  to  more  than  3,000  miles  of  railway. 

The  Union  Pacific  Railway  owned  nearly  all  of  the 
stock  and  bonds,  elected  the  directors,  and  built,  con- 
trolled, and  operated  the  railroads  of  the  Republican 
Valley  and  Salina  Companies,  and  the  Rock  Island 
Company  owned  and  operated  the  roads  of  the  Kansas 
Company  under  a  lease  for  999  years,  so  that  the  Paci- 
fic Company  and  the  Rock  Island  Company  were  prac- 
tically the  real  parties  in  interest  to  the  contract  of  May 
1st. 

The  St.  Paul  Company  was  operating  more  than 
6,000  miles  of  railroad,  and  one  of  its  lines  extended 
from  Chicago  to  Council  Bluffs,  Iowa. 

Early  in  1890  the  Rock  Island  Company  determined 
to  connect  its  lines  from  Chicago  to  Council  Bluffs  with 
its  southerly  line  to  Colorado  Springs  by  constructing 
a  bridge  across  the  Missouri  river  at  Council  Bluffs, 
and  a  railroad  from  that  terminus,  by  way  of  Omaha 
and  South  Omaha  and  Lincoln,  to  Beatrice,  Neb.,  there- 
by shortening  its  line  from  Chicago  to  Denver  and 
Colorado  Springs  ;  and  the  St.  Paul  Company  joined  in 
the  undertaking  in  order  to  extend  its  line  from  Coun- 
cil Bluffs  on  to  Omaha  and  South  Omaha.  Acting  in 
concert,  the  two  companies  caused  a  corporation  to  be 
created  under  the  laws  of  the  state  of  Iowa  by  the  name 
and  style  of  the  Nebraska  Central  Railway  Company, 
with  power  to  build  a  bridge  across  the  river  at  Omaha, 
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and  one  or  more  lines  from  that  city  west.  Congress 
granted  to  this  corporation  the  necessarj''  franchise  for 
the  bridge.  (23  Stat.  43.)  Preliminary  surveys  and 
estimates  were  made,  which  showed  that  the  entire 
cost  of  the  bridge  and  tracks  to  South  Omaha  would  be 
about  $2,500,000.  In  February,  1890,  the  presidents  of 
the  St.  Paul  and  Rock  Island  Companies  visited  New 
York  for  the  purpose  of  arranging  for  the  construction 
of  the  proposed  work,  when  the  Pacific  Company  re- 
quested them  to  suspend  operations,  and  proposed  to 
make  a  trackage  arrangement  with  them  by  which  they 
could  use  the  bridge  and  tracks  of  the  Pacific  Company 
between  Council  Bluffs  and  South  Omaha  for  their  ter- 
minal facilities  in  Omaha  and  South  Omaha,  and  the 
continuous  line  desired  by  the  Rock  Island  Company 
could  be  completed.  By  direction  of  the  president  and 
at  least  two  directors  of  the  Pacific  Company,  its  chief 
of  construction  and  two  of  its  directors  obtained  a  meet- 
ing with  the  presidents  of  the  St.  Paul  and  Rock  Is- 
land Companies  and  agreed  with  them  ujwn  the  terms  of 
the  contracts  in  question.  From  the  memoranda  then 
made  by  the  chief  of  construction  of  the  Pacific  Com- 
pany, the  contracts  were  subsequently  drawn.  They 
were  examined  and  approved  by  the  general  solicitor 
of  the  company  at  Omaha.  The  executive  committee 
of  the  board  of  directors  of  the  Pacific  Company  at  a 
meeting  on  April  22,  1890,  at  which  six  of  the  seven 
members  of  that  committee  were  present,  five  in  per- 
son and  one  by  proxy,  considered  and  unanimously  vot- 
ed to  approve  of  the  contracts  and  authorized  the  presi- 
dent to  execute  them.  The  custom  of  the  secretary 
had  been  not  to  specify  in  the  notice  of  the  meetings  of 
the  executive  committee  the  subjects  to  be  considered, 
and  the  notice  of  this  meeting  did  not  state  that  the  sub- 

¥ct-matter   of  these   contracts   would  be  considered, 
he  member  of  the  executive  committee  who  was  ab- 
sent and  not  represented  was  a  government  director. 

At  the  annual  meeting  of  the  stockholders  of  the  com- 
pany, held  April  30,  1890,  at  which  more  than  two- 
thirds  of  the  stock  was  represented,  these  contracts  and 
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the  action  of  the  executive  committee  thereon  were  con- 
sidered, and  resolutions  passed,  by  a  unanimous  vote  of 
that  stock,  approving-  and  ratifying*  the  contracts  and 
the  action  of  the  committee  authorizing*  their  execution. 
The  call  of  the  annual  meeting  did  not  state  that  the 
subject-matter  of  these  contracts  would  be  considered, 
but  that  certain  other  subjects  would  be,  and  that  the 
meeting*  weis  for  the  selection  of  directors  for  the  com- 
ing- year  and  the  transaction  of  any  other  business  which 
mig-ht  legally  come  before  the  meeting-.  The  record  of 
the  meeting-  of  the  executive  committee,  April  22,  1890, 
reads  thus : 

**The  president  submitted  Vice  President  Holcomb's 
letter  No.  1,139,  dated  April  18,  1890,  inclosing^  an 
ag-reement  between  this  company  and  the  Chicag-o,  Mil- 
waukee and  St.  Paul  Railway  Company,  and  an  ag-ree- 
ment between  this  company,  the  Omaha  &  Republican 
Valley  Railway  Company,  the  Salina  &  Southwestern 
Railway  Company,  the  Chicag-o,  Rock  Island  &  Pacific 
Railway  Company,  and  the  Chicag-o,  Kansas  &  Neb- 
raska Railway  Company,  dated  May  1,  1890. 

'*  Whereupon,  after  consideration,  it  was, 

**On  motion  of  Mr.  Spaulding-, 

"Voted  unanimously,  that  the  agreement  submitted 
to  the  committee  between  this  company  and  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  granting- 
trackage  rights  to  the  latter  company  over  this  com- 
pany's lines  between  Council  Bluffs,  Omaha,  and  South 
Omaha,  for  a  period  of  999  years  from  May  1,  1890,  at 
a  monthly  rental  of  $3,750,  is  approved,  subject  to  the 
ratification  of  the  stockholders,  and  the  president  is 
hereby  authorized  to  execute  the  same  on  behalf  of  this 
company  ; 

"Voted,  unanimously  that  the  agreement  submitted 
to  the  committee  dated  May  1,  1890,  between  this  com- 
pany, the  Omaha  Sl  Republican  Valley  Railway  Com- 
pany, the  Salina  &  Southwestern  Railway  Company, 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
and  the  Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany, providing  for  the  use  of  this  company's  lines 
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from  Council  Bluffs  to  Omaha,  including-  the  bridge 
over  the  Missouri  river  and  the  lines  of  this  company's 
Omaha  &  Republican  Valley  Branch  from  Lincoln  to 
Beatrice,  Nebraska,  and  for  the  use  by  this  company  of 
the  Chicago,  Kansas  &  Nebraska  Railway  Company's 
lines  between  McPherson,  Kansas,  and  South  Hutchin- 
son, Kansas,  for  a  period  of  999  years  from  May  1, 
1890,  and  for  the  use  of  the  line  between  the  cities  of 
South  Omaha  and  Lincoln,  Nebraska,  for  a  period  of 
999  years  from  October  1,  1890,  at  the  rentals  severally 
provided  for  therein,  is  approved,  subject  to  the  ratifica- 
tion of  the  stockholders,  and  the  president  is  hereby 
authorized  to  execute  the  same  on  behalf  of  the  com- 
pany." 

The  following  are  the  resolutions  severally  adopted  by 
a  separate  vote  of  the  entire  stock  represented  in  favor 
of  each  : 

"Resolved,  that  the  agreement  between  the  company 
and  the  Chicago,  Milwaukee  <&  St.  Paul  Railway  Com- 
pany, dated  May  1,  1890,  granting  trackage  rights  to 
the  latter  company  over  this  company's  lines,  between 
Council  Bluffs,  Iowa,  and  Omaha  and  South  Omaha, 
Nebraska,  a  copj^  of  which  is  herewith  submitted,  be, 
and  is  hereby,  approved,  and  the  action  of  the  executive 
committee  in  authorizing  its  execution  is  hereby  ratified, 
approved,  and  confirmed. 

'*  Resolved,  that  the  agreement  between  the  Union 
Pacific  Railway  Company,  the  Omaha  &  Republican 
Valley  Railway  Company,  the  Salina  &  Southwestern 
Railway  Company,  the  Chicago,  Rock  Island  Sa  Pacific 
Railway  Company,  and  the  Chicago,  Kansas  &  Neb- 
raska Railway  Company,  dated  May  1,  1890,  a  copy  of 
which  is  herewith  submitted,  granting  to  the  latter 
companies  trackage  rights  over  this  company's  lines 
from  Council  Bluffs  to  Omaha,  including  the  Omaha 
bridge,  and  the  lines  of  this  company's  Omaha  &  Re- 
publican Valley  Branch  from  Lincoln  to  Beatrice,  Ne- 
braska, and  providing,  further,  for  the  use  by  this  com- 
pany of  the  Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany's line  between  McPherson  and  South  Hutchinson, 
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Kansas,  and  the  line  from  South  Omaha  to  I/incolji,  Ne- 
braska, on  the  terms  therein  provided  for,  be,  and  is 
hereby,  approved,  and  the  action  of  the  executive  com- 
mittee in  authorizing"  the  execution  thereof  is  hereby 
ratified,  approved,  and  confirmed." 

At  this  time  the  whole  number  of  shares  was  608,685, 
and  437,376  shares  were  voted. 

It  is  not  disputed  that  the  board  of  directors  and  the 
body  of  the  stockholders  of  the  other  corporations, 
parties  to  the  contracts,  took  proper  action  to  authorize 
and  ratify  the  execution  thereof  by  their  respective  cor- 
porations, and  that  the  formal  execution  of  the  contracts 
by  the  parties  to  them  was  sufficient. 

The  preamble  to  the  Rock  Island  contract  described 
the  several  railways  owned  by  the  parties,  and  recited : 
That  the  Rock  Island  Company  had  become  a  domestic 
corporation  of  the  state  of  Nebraska,  and  proposed  to 
extend  its  railway  from  its  terminus  at  Council  Bluffs 
to  a  connection  with  its  leased  line,  the  Chicag-o,  Kansas 
&  Nebraska  Railway,  at  the  city  of  Beatrice.  That  the 
parties  to  the  contract  believed  that  the  interests  of  all 
would  be  promoted  by  using",  for  a  part  of  said  exten- 
sion, the  main  tracks  of  the  Union  Pacific  Railway  Com- 
pany, in  the  cities  of  Council  Bluffs  and  Omaha,  the 
bridg-e  over  the  Missouri  river,  and  that  portion  of  the 
Omaha  &  Republican  Valley  Company,  owned  by  the 
Union  Pacific  Company,  between  Lincoln  and  the  point 
of  junction  at  the  city  of  Beatrice  ;  by  a  lease  from  the 
Rock  Island  Company  to  the  Union  Pacific  Company  of 
a  portion  of  the  railroad  controlled  by  it,  between  Mc- 
Pherson  and  Hutchinson,  Kan.,  a  distance  of  about  30 
miles ;  and  a  lease  of  the  rig-ht  of  the  Union  Pacific 
Compan3^  to  operate  its  trains  over  the  road  which  the 
Rock  Island  Company  was  about  to  build  between  the 
cities  of  South  Omaha  and  Lincoln. 

The  contract  provided:  ''The  Pacific  Company 
hereby  lets  the  Rock  Island  Company  into  the  full, 
equal,  and  joint  possession  and  use  of  its  main  and 
passing-  tracks,  now  located  and  established,  or  which 
may  be  hereafter  located  and  established,  between  the 
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termi^;ius  of  such  tracks  in  the  city  of  Council  Bluffs, 
in  the  state  of  Iowa,  and  a  line  drawn  at  a  rig'ht  ang-le 
across  said  tracks  within  one  and  one-half  (1>^)  miles 
southerly  from  the  present  passenger  station  of  South 
Omaha,  in  the  state  of  Nebraska,  including-  the  bridg-e 
on  which  said  tracks  extend  across  the  Missouri  river, 
between  said  cities  of  Council  Bluffs  and  Omaha  ;  con- 
nections with  Union  Depot  tracks  in  Omaha,  the  side 
or  spur  track  leading*  from  its  main  tracks  to  the  lower 
g*rade  of  the  Pacific  Company's  siding's  and  spur  tracks 
in  Omaha,  and  such  extensions  thereof  as  may  be  here- 
after made  ;  side  tracks  in  Omaha,  on  which  to  receive 
from  and  deliver  to  the  Rock  Island  Company  freig'ht 
that  may  be  handled  throug"h  the  warehouses,  or 
switched  by  the  Pacific  Company ;  the  connections 
with  the  Union  Stock  Yards  tracks  in  South  Omaha, 
and  conveniently  located  gfrounds  in  South  Omaha,  on 
which  the  Rock  Island  Company  may  construct,  main- 
tain and  exclusively  use  a  track  or  tracks,  ag^g-regating- 
three  thousand  (3,000)  feet  in  leng'th,  fof  the  storag-e  of 
cars  and  other  purposes,  for  the  term  of  nine  hundred 
and  ninety-nine  (999)  years,  commencing*  on  the  1st  day 
of  May,  in  the  current  year — for  which  possession  and 
use  the  Rock  Island  Company  covenants,  promises, 
and  ag-rees  to  pay  to  the  order  of  the  said  Pacific  Com- 
pany, monthly,  during-  the  continuance  of  said  term, 
the  sum  of  three  thousand  seven  hundred  and  fifty 
(3,750)  dollars,"  and  a  certain  portion  of  the  expense 
incurred  in  maintaining*  and  operating*  the  property  be- 
tween Council  Bluffs  and  South  Omaha,  and  of  the 
assessments  and  taxes  levied  thereon,  in  proportion  as 
its  wheelag*e  should  be  to  the  entire  wheelag*e  over  the 
same,  and  also  a  reasonable  compensation  for  handling- 
its  traffic  in  Omaha.  That  the  Pacific  Company  lets 
the  Rock  Island  Company  into  the  full,  joint,  and  equal 
possession  and  use  of  its  tracks,  stations,  and  appur- 
tenances along*  the  line  of  the  railway  of  the  Republican 
Valley  Company,  from  a  point  near  the  northern 
boundary  of  the  city  of  Lincoln  to  the  point  where  its 
tracks  connect  with  those  of  the  Kansas  Company  at 
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Beatrice,  Neb.,  for  the  same  length  of  time,  for  Y^hich 
the  Rock  Island  Company  agrees  to  pay  the  Pacific 
Comi)any  a  certain  rental,  computed  on  a  percentag-e  of 
the  value  of  the  main  track,  and  a  proportion  of  the 
cost  of  maintenance.  That  the  Rock  Island  Company 
lets  the  Pacific  Company  into  the  full,  joint,  and  equal 
possession  and  use  of  its  tracks  and  stations  along*  the 
lines  of  the  Kansas  Company  from  McPherson  to 
Hutchinson  for  the  same  leng-th  of  time,  for  a  rental  to 
be  computed  in  the  same  way.  That  the  Rock  Island 
Comjany  lets,  leases,  and  demises  to  the  Pacific  Com- 
pany, for  a  like  term,  commencing*  October  1,  1890,  the 
rig*ht  to  move  and  operate  over  the  tracks  of  the  rail- 
way it  proposes  to  construct  between  the  cities  of 
South  Omaha  and  Lincoln,  in  the  state  of  Nebraska,  its 
freig*ht  and  passenger  trains,  engines,  and  cars  of  all 
classes  for  a  rental  based  upon  a  mileage  of  the  trains. 
That  each  of  the  parties  to  the  contract  shall  take  such 
steps  as  will  be  necessary  to  continue  all  the  stipulations 
of  the  contract  in  force.     That  each  contract  of  lease  shall  j 

attach  to  that  portion  of  the  railway  leased  during*  the 
corporate  existence  of  the  owner  thereof,  and  all  exten- 
sions of  such  existences,  by  renewal  or  otherwise,  and 
that  the  contract  shall  bind  the  parties  thereto,  their 
successors,  grantees,  and  assigns.  That  ''schedules  of 
rules  and  regulations  for  the  movement  of  engines  and 
trains  over  the  several  railways  hereby  let  and  demised 
shall  be  made  for  each  railway  by  the  duly-authorized 
officers  of  the  lessor  and  lessee  companies  by  which 
such  railways  shall  at  the  time  be  operated.  Such 
schedules  shall,  as  nearly  as  may  be  practicable,  ac- 
cord equality  of  right,  privilege,  and  advantage  ta 
trains  of  the  same  class  operated  by  the  lessor  and 
lessee,  and  to  trains  of  a  superior  class  operated  by 
either  a  preference  over  trains  of  an  inferior  class  oper- 
ated by  the  other.  All  rules  and  regulations  shall  be 
reasonable  and  just  to  both  lessor  and  lessee,  and  shall 
secure  to  neither  any  preference  or  discrimination 
against  the  other.  They  shall  be  executed  and  all 
trains    moved   under  the   immediate    direction   of   the 
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superintendent  or  other  officer  of  the  lessor  company. 
If  the  parties  cannot  ag-ree  upon  the  adoption  of  any 
schedule,  rule,  or  regrulation,  or  as  to  the  modification 
of  any  one  existing*,  either  party  may  demand  a  decision 
of  such  controversy  by  referees  as  hereinafter  provided. 
The  referees  are  hereby  invested  with  power  to  pre- 
scribe schedules,  rules,  and  reg^ulations,  and  to  modify 
existing*  ones,  and,  in  case  of  willful  disregard  by 
either  'party  of  the  rights  of  the  other,  to  award  dam- 
ag-es  to  the  party  injured  for  injuries  sustained  because 
of  such  willful  act."  That  the  referees  shall  be  ap- 
pointed, when  needed,  by  the  selection  of  one  by  each 
party,  and  the  appointment  of  a  third  by  the  two  so 
chosen,  with  further  provision  for  their  action  in  cases 
of  disag-reement  in  other  particulars. 

It  was  also  ag^reed  that  the  Pacific  Company  might 
admit  any  other  company  to  the  joint  use  and  posses- 
sion of  the  same  tracks  and  property  upon  substantially 
the  same  terms,  provided  such  additional  burden  did 
not  interfere  with  the  Rock  Island  Company.  Another 
provision  was  as  follows  :  "If,  for  any  reason,  anj'^  of 
the  covenants,  promises,  and  agreements  in  an)'-  of  these 
articles  expressed,  and  not  material  to  the  right  of  the 
lessee  to  use  the  property  leased  and  demised,  shall  be 
adjudged  void,  such  adjudication  shall  not  affect  the 
validity  or  obligation  of  any  other  covenant,  promise, 
or  agreement  which  is  in  itself  valid.  In  the  event  of 
a  failure  in  law  of  any  of  the  covenants,  promises,  and 
agreements  herein  contained,  such  steps  shall  be  taken 
and  contracts  made  as  shall  be  advised  by  counsel  to 
carry  into  effect  the  purpose  and  intent  herein  ex- 
pressed." 

The  Rock  Island  Company  was  chartered  to  exist 
until  1930,  but  the  charter  provided  that  its  existence 
might  '*be  renewed  from  time  to  time  as  may  be  pro- 
vided bv  the  laws  of  the  states  of  Illinois  and  Iowa." 

The  Rock  Island  Company,  upon  the  construction  of 
its  proposed  line  from  South  Omaha  to  Lincoln,  ob- 
tained, by  the  agreement,  access  to  Omaha  and  South 
Omaha,  and  a  shorter  continuous  line  from  Chicago  to 
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Denver  by  way  of  Council  BluflFs,  Lincoln,  and  Beat- 
rice, than  by  its  southerly  route  ;  while,  by  the  use  of 
the  proposed  road  from  South  Omaha  to  Lincoln,  the 
Pacific  Company  obtained  a  line  from  Omaha  to  Lin- 
coln and  Beatrice  about  40  miles  shorter  than  its  for- 
mer route  by  way  of  Valley  Station,  and  by  its  use  of 
the  road  from  McPherson  to  Hutchinson,  it  filled  the 
gap  between  its  line  there,  and  obtained  a  continuous 
line,  by  way  of  Salina,  to  the  southern  boundary  of 
Kansas,  and  a  rental  of  $45,000  a  year,  and  other  com- 
pensation as  provided. 

The  contract  with  the  St.  Paul  Company  let  it  into 
the  joint  and  equal  use  of  the  tracks  and  bridge  be- 
tween Council  Bluffs  and  South  Omaha  for  the  same 
time  and  on  the  same  terms  named  in  the  contract  with 
the  Rock  Island  Company.  The  main  tracks  of  the 
Pacific  Campany,  to  be  used  under  this  contract,  were 
two,  extending-  a  distance  of  about  seven  miles,  from 
Council  Bluffs,  across  the  bridge,  and  through  the 
city  of  Omaha,  to  South  Omaha. 

On  the  17th  of  May  the  superintendent  of  the  Pacific 
Company  addressed  a  letter  to  the  superintendent  of 
the  Rock  Island  Company,  requesting  the  construction 
of  the  connecting  track  which  would  enable  it  to  use 
the  Kansas  Railway  between  McPherson  and  Hutchin- 
son. The  Rock  Island  immediately  constructed  the 
track,  and  the  Pacific  Company  at  once  began  to  use  it 
and  continued  to  use  it  until  January  12,  1891. 

The  Rock  Island  proceeded  with  the  construction  of 
its  road  from  South  Omaha  to  a  connection  with  the 
tracksof  the  Republican  Valley  in  Lincoln,  and  secured 
depots  and  yards  in  Omaha,and  South  Omaha,and  made  an 
arrang-ement  with  the  Pacific  Company  for  the  construc- 
tion of  freight  and  passenger  stations  and  a  yard  on  the 
ground  of  the  Republican  Valley  road  in  Lincoln,  to  be 
used  by  the  Rock  Island  and  Pacific  Companies  jointly. 
Prior  to  December  1,  1890,  it  had  expended  in  such 
construction  between  South  Omaha  and  Lincoln  over 
Sl,400,000.  All  this  was  done  in  reliance  upon  the 
contract,  and  the  railway  and  buildings  erected  could  be 
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used  for  the  principal  purpose  for  which  the}''  had  been 
constructed  only  in  connection  with  the  tracks  of  the 
Union  Pacific  at  and  between  Council  Bluffs  and  South 
Omaha  and  at  and  between  Lincoln  and  Beatrice.  The 
work  at  Lincoln  had  commenced  on  December  1st, 
when  the  Pacific  Company  notified  the  Burlington  & 
Missouri  Company,  whose  depot  it  had  theretofore  been 
using",  that  after  December  31st  it  would  abandon  such 
use.  This  notice  was  g-iven  with  the  intention  of  en- 
tering- into  the  joint  use  of  the  Rock  Island  depots  and 
tracks. 

About  June  1,  1890,  the  St.  Paul  Company  entered 
upon  the  use  and  possession  of  the  bridg-e  and  the 
tracks  between  the  points  named  in  its  contract. 

November  26,  1890,  a  chang-e  of  manag-ement  in  the 
Union  Pacific  took  place,  and  opposition  to  the  contracts 
developed.  Early  in  January,  1891,  the  Pacific  Com- 
pany forcibly  prevented  the  use  by  the  Rock  Island  and 
St.  Paul  Companies  of  its  tracks  at  Omaha,  which  they 
were  entitled  to  use  under  the  contracts,  and  absolutely 
refused  to  perform  the  contracts.  Thereupon  these 
suits  were  commenced,  one  by  the  Rock  Island  Com- 
pany agciinst  the  Pacific  Company  and  the  Republican 
Valley  Company,  and  the  other  by  the  St.  Paul  Com- 
pany ag-ainst  the  Pacific  Company.  The  Pacific  Com- 
pany set  up,  by  way  of  defense,  that  the  use  of  this 
road  as  claimed  would  deprive  it  of  the  means  granted 
to  it  under  the  act  of  congress  to  earn  moneys  with 
which  to  maintain  its  corporate  existence,  perform  the 
duties  of  a  common  carrier,  and  meet  the  demands  of 
the  government ;  that  the  officers  of  the  Pacific  Compa- 
ny' were  not  so  authorized  to  execute  the  contracts  as  to 
make  it  competent  for  them  to  do  so,  and  that  they  were 
not  so  entered  into  as  to  bind  the  company  to  the  per- 
formance thereof ;  that  the  contracts  were  unjust  and 
inequitable,  and  were  improvidently  made,  and  ought 
not  to  be  sanctioned  aud  enforced  by  a  court  of  equity  ; 
that  the  government  directors  of  the  Pacific  Companj^ 
did  not  authorize  or  sanction  the  contracts;  that  the  con- 
tracts were  ultra  z^/rt'5,  and  that  that  company  did  not 
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have  any  right,  power,  or  authority  to  enter  into  them  ; 
and  that  the  contracts  were  not  such  as  a  court  of  equity 
could  or  should  specifically  enforce. 

In  the  Rock  Island  Case,  the  circuit  court  decreed 
that  the  contract  was  **the  valid  obligation  of  the  par- 
ties thereto,  and  should  be  performed  in  good  faith  by 
each  of  them,"  and  that  it  secured  the  several  rights 
embraced  thereby,  all  of  which  were  specifically  set 
forth,  subject  to  the  following  limitations  : 

*'(1)  That  the  engines,  cars,  and  trains  of  complainant 
shall  be  moved  on  said  tracks  under  rules  and  regula- 
tions to  be  agreed  upon  by  and  between  the  parties,  or 
ordained  by  referees  selected  and  appointed  in  the  man- 
ner provided  by  said  contract,  and  securing  equality  of 
right,  privilege,  and  advantage  to  trains  of  the  same 
class  operated  by  both  parties,  and  to  trains  of  a  su- 
perior class  operated  by  either  a  preference  over  trains 
of  an  inferior  class  operated  by  the  other,  which  rules 
and  regulations  shall  be  executed,  and  all  engines,  cars, 
and  trains  moved,  under  the  immediate  direction  of  the 
superintendent  or  other  officers  of  the  defendant,  the 
Union  Pacific  Railway  Company. 

**(2)  That  the  Union  Pacific  Railway  Company  may 
admit  any  other  company  or  companies  operating  a  con- 
necting railway  or  railways  to  the  joint  possession  and 
use  of  the  railway,  or  any  part  thereof,  at  and  between 
Council  BluflFs  and  South  Omaha,  upon  substantially 
the  same  terms  as  those  granted  to  the  complainant,  and 
apply  the  compensation  which  it  may  receive  from  such 
additional  company  or  companies  to  its  own  use,  with- 
out accounting  for  the  same  or  any  part  thereof  to  the 
complainant. 

'*(3)  The  complainant  shall  not  do  any  business  as  a 
common  carrier  of  persons  or  property  to  or  from  any 
stations  on  said  line  between  said  cities  of  Lincoln  and 
Beatrice. 

'*(4)  That  complainant  shall  make  compensation  for 
such  possession  and  use  as  provided  by  said  contract." 

The  decree  then  continued  : 

*'III.  That  the  defendants,  the  Union  Pacific  Rail- 
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way  Company  and  the  Omaha  &  Republican  Valley 
Railway  Company,  are  commanded  severally  to  speci- 
fically perform,  keep,  and  observe  the  several  coven- 
ants, promises,  and  agreements  in  said  contract  set  out 
to  be  by  them,  either  jointly  or  severally,  observed^ 
kept,  or  performed  ;  and  that  said  railway  companies, 
and  the  officers,  agfents,  attorneys,  and  employees  of 
each,  are  hereby  commanded  and  enjoined  to  wholly 
refrain  from  directly  or  indirectly  interposing*  any  ob- 
stacle, interference,  hindrance,  or  delay  to  the  perform- 
ance of  the  several  promises,  covenants,  and  agreements 
in  said  contract  set  out,  or  to  the  enjoyment  of  any  of 
the  rig-hts  or  privileges  by  said  contract  granted,  con- 
cerning the  railway  and  railway  property  above  de- 
scribed, by  any  and  all  of  the  parties  to  said  contract, 
or  by  any  of  the  officers,  agents,  attorneys,  or  em- 
ployees of  said  parties,  or  any  of  them  ;  and  especially 
from  in  any  manner  obstructing  or  interfering  with 
said  complainant  in  restoring  and  maintaining  the  con- 
nections which  have  heretofore  been  constructed,  or  in 
constructing  and  maintaining,  at  such  point  or  points  as 
may  be  determined  under  the  contract,  additional  neces- 
sary connections  between  the  railways  of  the  Chicago, 
Kansas  &  Nebraska  Railway  Company  and  the  Omaha 
&  Republican  Valley  Railway  Company  at  Beatrice, 
and  between  the  railway  of  complainant  and  that  of  the 
Omaha  &  Republican  Valley  Railway  Company  at  Lin- 
coln, in  the  steite  of  Nebraska,  and  between  the  railway 
of  complainant  and  the  railway  of  said  Union  Pacific 
Railway  Company,  at  South  Omaha  and  Omaha,  in  the 
state  of  Nebraska,  and  the  city  of  Council  BluflFs,  in  the 
state  of  Iowa  ;  and  from  doing  any  act  or  thing,  or  per- 
mitting the  doing  of  any  act  or  thing,  if  it  shall  have 
power  to  prevent  the  same,  whereby  said  complainant 
may  be  prevented  from  enjoying  any  and  all  of  the 
benefits  and  advantages*  secured  to  it  by  said  contract, 
or  doing  any  act  or  thing  which  the  complainant  by  the 
terms  of  said  contract  is  authorized  to  do,  from  inter- 
fering with  the  use  of,  and  from  removing,  injuring  or 
destroying,  buildings  or  other  structures  erected  by  the 
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complainant  upon  the  grounds  of  the  defendant,  the 
Omaha  &  Republican  Valley  Railway  Company,  in  the 
city  of  Lincoln,  in  the  state  of  Nebraska,  without  the 
consent  of  said  complainant. 

"  IV.  That  each  and  every  party  hereto  is  command- 
ed to  refrain  from  interposing  any  obstacle  or  hindrance 
to  the  establishment,  or  alteration,  or  amendment  in 
the  manner  provided  by  said  contract,  of  time  cards, 
rules,  and  regulations  governing  the  operations  of 
engines,  cars,  and  trains  over  said  railways  and  every 
part  thereof,  or  to  the  execution  and  enforcement  of  such 
time  cards,  rules,  and  regulations,  when  so  established, 
altered,  or  amended,  otherwise  than  by  apt  proceedings 
in  a  court  having  competent  jurisdiction. 

"V.  That  nothing  in  this  decree  contained  shall 
operate  to  estop  any  party  hereto  from  recovering 
against  another  party  or  parties,  by  appropriate  pro- 
ceedings in  law  or  equity,  the  compensation  to  which  it 
is  now,  or  may  be  hereafter,  entitled,  for  the  use  of  any 
of  the  railway  and  appurtenant  property  between  and 
at  Council  BluflFs  and  South  Omaha,  between  and  at 
South  Omaha  and  Lincoln,  between  and  at  Lincoln  and 
Beatrice,  and  between  McPherson  and  South  Hutchin- 
son, or  from  recovering  in  such  proceedings  damages 
which  it  has  sustained,  or  may  sustain,  because  of  any 
breach  or  violation  of  said  contract. 

*•  VI.  That  while  this  decree  is  final  in  determining 
the  rights  of  the  parties  under  said  contract,  the  court 
reserves  the  power  to  make  additional  orders  from  time 
to  time,  as  may  be  necessary  to  enforce  such  rights." 

The  decree  in  favor  of  the  St.  Paul  Company  was  to 
the  same  effect,  mutatis  mutandis, 

John  F.  Dillon^n^  John  M,  Thurston,  for  appellants. 
J.  M.  Woolvjorthy  for  Chicago,  R.  I.  &  P.  Ry.  Co. 
Geo.  R.  Peck,  for  Chicago,  M.  &  St.  P.  Ry.  Co. 

• 

Mr.  Chief  Justice  Puller,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opinion  of  the 
court : 

The  questions  to  be  considered  are  whether  these 

6  (N.  s.)  A.  &  E.  R.  Cas.— 2 


18         RAILROAD  CORPORATIONS— CONTRACTS,     ^"ol-  ^I. 
Union  Pac.  Ry.  Co.  v.  C,  R.  I.  &  P.  Ry.  Co. 

contracts  were  within  the  corporate  powers  of  the  par- 
ties, were  duly  authorized  as  respects  the  Union  Pacific 
Railway  Company,  \vere  such  contracts  as  a  court  of 
equity  can  specifically  enforce,  and  were  properly  en- 
forced on  the  merits. 

It  will  be  most  convenient  to  consider  the  appeal  in 
the  case  of  the  Rock  Island  Company.  If  the  decree 
in  favor  of  that  company  is  affirmed,  a  like  result  must 
follow  on  the  appeal  in  the  case  of  the  St.  Paul  Com- 
pany. And  we  may  remark,  in  the  outset,  that  the 
main  contention  of  the  Pacific  Company  concerns  the 
tracks  between  Council  BluflFs  and  South  Omaha,  in- 
cluding the  bridge. 

1.  Railroad  corporations  possess  the  powders  which 
are  expressly  conferred  by  their  charters,  together  with 
such  powers  as  are  fairly  incidental  thereto  ;  and  they 
cannot,  except  with  the  consent  of  the  state,  disable 

themselves  from  the  discharge  of  the  func- 
cwpwaUoM.""*'*  tions,  duties,  and  obligations  which  they  have 

assumed.  Can  it  be  held  that  the  contract 
with  the  Rock  Island  Company,  judged  by  its  terms, 
construed  in  the  light  of  matters  of  common  knowledge, 
of  the  evidence,  and  of  applicable  legislation,  was  made 
in  the  assumption  of  powers  not  granted,  or  amounted 
to  the  surrender  of  powers  that  were  ? 

The  general  rule  is  that  a  contract  by  which  a  rail- 
road company  renders  itself  incapable  of  performing  its 
duties  to  the  public,  or  attempts  to  absolve  itself  from 
those  obligations  without  the  consent  of  the  state,  or  a 

contract  made  by  a  corporation  beyond  the 
(•itractiiofRaii-  scope  of  its  powers,  express  or  implied,  on 
citri  viMt.         a  proper  construction  ot  its  charter,  cannot 

be  enforced,  or  rendered  enforceable  by  the 
application  of  the  doctrine  of  estoppel.  Thomas  r. 
Railroad  Co.,  101  U.  S.  71  ;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct. 
478. 

But  where  the  subject-matter  of  the  contract  is  not 
foreign  to  the  purposes  for  which  the  corporation  is 
created,  a  contract  embracing  *'  whatever  may  fairly  be 


Affl.AEng.     RAILROAD  CORPORATIONS — CONTRACTS.    19 
R.  Cas. 

Union  Pac.  Ry.  Co.  v.  C,  R.  I.  &  P.  Rj'.  Co. 

regarded  as  incidental  to,  or  consequential  upon,  those 
things  which  the  legislature  has  authorized,  ought  not, 
unless  expressly  prohibited,  to  be  held  by  judicial  con- 
struction to  be  ultra  vires, ''^  Navigation  Co.  v.  Hooper, 
160  U.  S.  514,  525,  lb  Sup.  Ct.  379  ;  Attorney  General 
r.  Railway  Co.,  5  App.  Cas.  473,  478  ;  Brown  v,  Win- 
nisimmet  Co.,  11  Allen,  326,  334. 

Taking  up  the  contract  with  the  Rock  Island  Com- 
pany, what  is  the  nature  of  the  undertaking  of  the  Pa- 
cific Company  ?  In  several  places  in  this  instrument, 
it  is  called  a  **  lease,"  and  the  parties  are  called  **  les- 
sor "  and  '*  lessee  "  ;  while,  on  the  other  hand,  in  the 
record  of  the  proceedings  of  the  executive  committee  of 
the  Pacific  Company  and  of  its  stockholders,  it  is  called 
an  agreement  "granting  trackage  rights"  between 
Council  Bluffs  and  South  Omaha.  But  what  it  was 
styled  by  the  parties  does  not  determine  its  character  or 
their  legal  relations,  and  in  its  interpretation  the  rule 
applies  that  *'  the  court  is  not  only  at  liberty,  but  re- 
quired, to  examine  the  entire  contract,  and  may  also 
consider  the  relations  of  the  parties,  their  connection 
with  the  subject-matter  of  the  contract,  and  the  circum- 
stances under  which  it  was  signed."  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Denver  &  R.  G.  R.  Co.,  143  U.  S.  5%, 
609,  12  Sup.  Ct.  479. 

In  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  79,  Mr. 
Justice  Miller  stated  the  real  question  to  be  '*  wheth- 
er the  railroad  company  exceeded  its  powers  in  making 
the  contract,  by  whatever  name  it  may  be  called,  so 
that  it  is  void." 

And  Mr.  Justice  Brewer,  in  his  opinion  on  circuit, 
observed  :  *'  Neither  the  form  of  expression  on  the  one 
hand,  nor  the  name  on  the  other,  is  conclusive.  We 
must  see  what  rights  and  privileges  were  in  fact  grant- 
ed, what  burdens  and  obligations  assumed." 

The  contract  provided  that  the  Pacific  Company 
hereby  '*  lets  the  Rock  Island  Company  into  the  full, 
equal,  and  joint  possession  and  use  of  its  main  and  pass- 
ing tracks."  The  possession  here  spoken  of  was  such 
possession  as  the  Rock  Island  Company  would  have 
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when  its  engines,  cars,  and  trains  were  running  over 
the  tracks.  The  company  had  no  possession  before  its 
trains  came  on  the  tracks,  or  after  they  had  run  off  of 
them  ;  and  while  its  trains  were  on  the  tracks,  its  pos- 
session was  only  of  the  particular  part  occupied  tem- 
porarily while  running*  over  them.  Moreover,  all 
trains  were  to  be  moved  under  the  direction  of  an  officer 
of  the  Pacific  Company.  The  Rock  Island  trains,  com- 
ing* upon  a  Pacific  track,  immediately  passed  from  the 
control  of  the  Rock  Island  Company  into  that  of  the 
Pacific,  and  its  officials  were  subjected  to  the  orders  of 
the  Pacific's  officers.  And  throughout  the  whole  con- 
tract there  does  not  appear  to  be  a  single  provision 
which  looks  to  any  actual  possession  bj^  the  Rock  Island 
of  any  of  the  Pacific  property  beyond  that  which  was 
involved  in  its  trains  being  run  over  the  tracks  under 
the  direction  of  the  other  company.  The  contract  in 
this  regard  was  really  an  agreement  for  trackage  rights, 
for  running  arrangements, — ^a  '* terminal  contract" 
with  compensation  on  a  *' mileage"  or  **  wheelage 
basis,"  rather  than  a  lease. 

The  Pacific  Company,  in  its  answer,  said  that  it  had 
offered  and  now  offered  **to  accept  and  transport  all  the 
cars  and  trains  of  the  complainant,  freight  and  passen- 
ger, to  and  from  all  points  on  the  line  of  the  said  de- 
fendant described  in  said  supposed  contract,  and  there- 
by enable  the  complainant  to  maintain  its  business  at 
Omaha  and  South  Omaha,  and  to  carry  on  exactly  the 
same  business  that  it  could  have  carried  on  by  the  ope- 
ration of  its  own  trains  by  its  own  engines  and  by  its 
own  employees,  as  provided  for  in  said  supposed  con- 
tract ;  and  it  says  that  it  has  offered,  in  the  utmost  good 
faith,  to  perform  this  service,  immediately  and  at  all 
times,  for  the  said  complainant,  at  a  reasonable  com- 
pensation, to  be  fixed  in  any  fair,  usual,  and  ordinary 
manner."  It  thus  appears  that  the  Pacific  Company 
could  do  what  it  had  contracted  to  do,  and  that  the  con- 
tention resolves  itself  into  the  proposition  that  there  is 
a  fundamental  legal  difference  between  authorizing  the 
Rock  Island  to  haul  its  trains  with  its  own  engines,  and 
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atfreeing"  to  haul  them  with  the  Pacific  Company's 
engfines,  thougfh  in  either  event  they  were  to  be  moved 
under  the  train  dispatchers  of  the  Pacific  Company, — a 
difference  w^e  find  ourselves  unable  to  admit. 

In  Chicag-o,  R.  I.  &  P.  Ry.  Co.  t'.  Denver  &  R.  G. 
R.  Co.,  143  U.  S.  596,  618,  12  Sup.  Ct.  479,  the  Rio 
Grande  Company  had  granted  to  the  Rock  Island  Com- 
pany the  use  of  its  terminal  facilities  at  Denver,  and  it 
insisted  that  it  could  more  conveniently  handle  the 
Rock  Island  trains  with  its  own  eng-ines  and  crews 
than  with  those  of  the  Rock  Island.  But  this  court, 
speaking  throug-h  Mr.  Justice  Brown,  said:  "It  is 
obviously  necessary  to  the  harmonious  working*  of  the 
two  systems  that  the  general  control  and  management 
of  the  yard  should  remain  with  the  defendant ;  but  it  is 
not  easy  to  see  why  that  control  may  not  be  as  well  ex- 
ercised over  two  switching  crews  belonging  to  two 
different  companies  as  over  two  crews  belonging  to  the 
same  company.  *  *  *  It  occurs  to  us  that  it  would 
cause  fully  as  much  inconvenience  to  transfer  the  con- 
trol of  trains  from  the  employees  of  one  company  to 
those  of  another,  as  such  trains  enter  or  leave  the  ter- 
minal 3'ard,  as  it  would  be  to  permit  the  switching  of 
such  trains  within  the  yard  by  the  hands  that  brought 
them  in  or  were  to  take  them  out.  It  appears  that 
yards  have  been  jointly  operated  in  this  manner  in  such 
large  railway  centers  as  Kansas  City,  Toledo,  and 
Chicago  without  serious  difficulty.  We  think  that  the 
same  rule  should  also  be  applied  to  those  emploj'ed  in 
handling  the  freight.  With  reference  to  this,  the  de- 
cree of  the  court  below  provided  that  the  plaintiff  had 
a  right  to  employ  its  separate  switching  crews  and 
operate  its  own  switching  engines  in  the  yards  of  the 
defendant  company,  under  the  sole  and  absolute  super- 
vision, direction,  and  control,  however,  of  the  yard- 
master  or  other  properly  constituted  officer  or  agent  of 
the  defendant,  and  subject  to  the  orders  and  instruc- 
tions of  such  yardmaster,  etc.,  and  in  this  there  was  no 
error." 

Such  being  the  nature  of  the  contract,  a  contract 
frequently    made    between   railroad   companies,    upon 
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what  reasonable  ground  should  it  be  held  invalid  as  an 
unlawful  assumption  of  power  ? 

The  evidence  shows  that,  between  the  bridg^e  and 
South  Omaha,  some  of  the  most  thickly  populated  and 
densely  settled  portions  of  the  city  of  Omaha  are  situ- 
ated ;  that  five  railroads,  engug-ed  in  transcontinental 
traffic,  do  their  terminal  business  there,  taking  up  and 
settings  down  passengers,  collecting,  unloading,  and 
delivering  freight ;  that  a  large  part  of  the  territory  is 
filled  with  the  tracks  of  the  Union  Pacific  and  Burling- 
ton Companies,  and  that  there  is  scant  room,  if  any,  for 
another  company,  with  the  many  tracks  required  for 
terminal  business  ;  that  the  whole  territory  is  very 
valuable,  densely  populated,  and  filled  with  tracks  ; 
and  that  at  South  Omaha  are  stockyards  and  packing 
industries  of  great  extent,  furnishing  the  companies  a 
vast  volume  of  freight,  and  compelling  the  building  of 
many  tracks.  If  it  were  true  that  railroad  companies 
could  not,  ordinarily,  without  the  aid  of  a  statute, 
g-rant  running"  facilities  over  their  tracks,  even  when 
such  an  arrangement  would  not  interfere  with  their 
business,  the  application  of  so  rigorous  a  rule  to  defeat 
a  contract,  as  between  the  parties,  in  respect  of  tracks 
in  the  congested  parts  of  large  cities,  where  the  entire 
use  of  them  is  not  required  by  their  owners,  does  not 
seem  reasonable.  It  is  well  said  by  Sanborn,  J., 
speaking  for  the  circuit  court  of  appeals  :  **Courts  can- 
not be  blind  to  the  fact  that  every  railroad  company 
cannot  have  entrance  to  our  great  cities  over  tracks  of 
its  own,  or  to  the  fact  that  railroad  companies  do,  and 
every  public  interest  requires  that  they  should,  make 
proper  contracts  for  terminal  facilities  over  the  roads 
of  each  other." 

We  think  that  it  would  be  carrying  the  doctrine  of 
ultra  vires  much  too  far  to  deny  absolutely  the  compe- 
tency of  a  railroad  company,  being  a  public 
CffiMmitiSfuYi*.  highway,  whose  use  is  common  to  all  citi- 
Tmki"''*'"  *'     zens,  to   contract  to  g-ive  another  running 

rights  over  its  tracks  without  express  statu- 
tory authority,  and  that,  under  proper  circumstances. 
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such  a  contract  may  well  be  held  within  its  implied 
powers. 

In  Lake  Superior  Ry.  Co.  v.  U.  S.,  93  U.  S.  492, 
Mr.  Justice  Bradley  adverts  to  and  comments  on 
the  fact  that,  in  Engfland  and  in  this  country,  railroads, 
when  first  constructed,  were  by  the  legislatures  and  the 
people  reg-arded  and  treated  as  public  highways  for  the 
use  of  all  who  had  occasion  to  run  their  vehicles  there- 
on ;  and  this  is  certainly  so  far  true,  in  modern  accep- 
tation, that,  being-  for  the  common  use  of  the  public, 
their  owners  are  ordinarily  competent  to  make  contracts 
which  will  subserve  such  use,. 

But  the  determination  of  the  existence  of  the  power 
to  g-rant  running  rights  in  this  instance  does  not  rest  on 
these  considerations  alone.  For  the  provisions  of  the 
Pacific  Railroad  acts  relating  to  the  bridge  over  the 
Missouri  river,  its  construction  and  operation,  imposed 
on  the  Pacific  Company  the  duty  of  permitting  the 
Rock  Island  Company  to  run  its  engines,  cars,  and 
trains  over  the  bridge  and  the  tracks  between  Council 
Bluffs  and  Omaha,  and  we  think  that  South  Omaha 
was  included. 

The  original  charter  of  1862  required  the  construction 
of  the  Pacific  road  from  the  east  bank  of  the  river,  and 
so  impliedly  authorized  the  company  to  bridge  it,  and 
the  amendatory  act  of  1864  expressly  gave  the  corpora- 
tion authority  '*to  construct  bridges  over  said  Missouri 
river."  The  bridge  contemplated  was  for  the  com- 
pany's use,  as  a  part  of  its  road,  and  no  provision  was 
made  for  other  roads  or  other  business,  nor  were  any 
special  means  provided  for  the  construction  of  the 
bridge. 

In  1871  several  roads  had  been  built  from  the  East  to 
Council  Bluffs,  and  others  were  building,  and  roads 
were  in  process  of  construction  in  Nebraska,  with 
Omaha  as  their  termini. 

The  Omaha  Bridge  act  (16  Stat.  430)  was  then  passed, 
by  which,  **  for  the  more  perfect  connection  of  any  rail- 
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roads  that  are  or  shall  be  constructed  to  the  Missouri 

river,  at  or  near  Council  BluflFs,  Iowa,  and 
Bridf«^p«ire*/«f  Omaha,  Nebraska,"  the  company  was  au- 
Raiimd  Gorpon.    thoHzed  to  issue   bonds  not  exceeding"  $2,- 

500,000,  and  to  secure  the  same  by  mortgage 
on  the  bridg'e  and  approaches  and  appurtenances,  as  it 
may  deem  needful  to  construct  and  maintain  its  bridge 
over  said  river,  and  the  tracks  and  depots  required  to 
perfect  the  same,  as  now  authorized  by  law  of  con- 
gress." The  bridge  was  **to  be  so  constructed  as  to 
provide  for  ordinary  vehicles  and  travel,"  and  the  com- 
pany was  authorized  "  to  levy  and  collect  tolls  for  the 
use  of  the  same."  The  act  further  provided  :  **  For 
the  use  and  protection  of  said  bridge  and  property,  the 
Union  Pacific  Railway  Company  shall  be  empowered, 
governed  and  limited  by  the  provisions  of  the  act  en- 
titled *  An  act  to  authorize  the  construction  of  certain 
bridges  and  to  establish  them  as  post  roads, '  approved 
July  twenty-five,  eighteen  hundred  and  sixty-six,  so  far 
as  the  same  is  applicable  thereto."  The  act  of  1866, 
thus  referred  to  (14  Stat.  244),  is  entitled  **  An  act  to 
authorize  the  construction  of  certain  bridges  and  to  es- 
tablish them  as  post  roads."  It  authorized  the  con- 
struction of  nine  different  bridges,  eight  across  the 
Mississippi  river  and  one  across  the  Missouri  river. 
The  first  bridge  provided  for  was  to  be  constructed  at 
Quincy,  111.,  and  by  the  first  section  it  was  made  law- 
ful for  any  person  or  persons,  company  or  corporation, 
having  authority  from  the  states  of  Illinois  and  Mis- 
souri for  that  purpose,  **to  build  a  bridge  across  the 
Mississippi  river  at  Quincy,  Illinois,,  and  to  lay  on  and 
over  said  bridge  railway  tracks,  for  the  more  perfect 
connection  with  any  railroads  that  are  or  shall  be  con- 
structed to  the  said  river  at  or  opposite  said  point,  and 
that  when  constructed  the  trains  of  all  roads  terminat- 
ing at  said  river,  at  or  opposite  said  point,  shall  be  al- 
lowed to  cross  said  bridge  for  reasonable  compensation, 
to  be  made  to  the  owners  of  said  bridge  under  the  limi- 
tations and  conditions  hereinafter  provided." 

The  common  object  of  both  these  acts  plainly  was 
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the  more  perfect  connection  of  roads  running*  to  the 
bridg-es  on  either  side  of  the  river.  And  this  is  in  har- 
monj^  with  numerous  acts  of  congress  referred  to  in  the 
opinion  of  the  circuit  court  of  appeals  (15  St.  37  ;  16 
Stat.  121,  173,  185,  473,  599  ;  and  many  others);  all  of 
them  indicating"  a  settled  policy  that  all  structures  of 
this  character  should  allow  connecting-  roads  to  cross 
them  with  their  cars,  trains,  and  engines.  It  is  said 
that  the  reference  to  the  act  of  1866  should  be  confined 
to  its  second  and  third  sections  ;  but,  as  the  matters 
provided  for  in  those  sections  were  fully  otherwise 
covered  in  the  Pacific  Railroad  acts,  that  does  not  com- 
mend itself  to  us  as  a  reasonable  construction.  But  it 
is  arg-ued  that,  even  if  the  Pacific  Company  were  au- 
thorized to  g-rant  to  the  Rock  Island  Company  the 
rig-ht  to  run  its  trains,  ^vith  itseng-ines,  over  the  bridge, 
it  was  not  empowered  to  g-rant  the  same  rigfhts  over 
the  tracks.  The  evidence  shows  that  the  tracks  east 
of  th^  bridge  were  upon  the  approach  to  the  structure 
proper,  and  it  appears  from  the  maps  that  the  depot  at 
the  west  end  of  the  bridg"e  was  more  than  half  a  mile 
distant.  The  act  of  1871  provided  that,  for  the  more 
perfect  connection  of  the  roads  east  of  the  river  with 
those  west  of  it,  the  company  might  issue  bonds,  and 
secure  the  same  by  mortgage  '*on  the  bridge  and  ap- 
proaches and  appurtenances"  ;  and  it  would  seem  to 
be  clear  that  the  approaches  on  the  west  side,  as  well 
as  on  the  east, -must  be  regarded  as  part  of  the  struc- 
ture. Moreover,  the  act  refers  to  **the  tracks  and 
depots  required  to  perfect  the  same."  A  railroad 
bridge  can  be  of  no  use  to  the  public  unless  united  with 
necessary  appurtenances,  such  as  approaches,  tracks, 
depots,  and  other  facilities  for  the  public  accomodation. 
And  we  consider  Council  Bluffs,  Omaha,  and  South 
Omaha,  under  the  facts,  as  necessarily  embraced  in  the 
intention  of  congress.  It  is  true  that  it  appears  that, 
from  the  depot  to  the  point  in  South  Omaha  where  the 
tracks  of  the  companies  connected,  is  about  four  miles  ; 
but  the  scheme  of  congress  was  to  accomplish  the  more 
perfect  connection   **at  or  near  Council  Bluffs,  Iowa, 
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and  Omaha,  Nebraska,"  and  we  think  this  distance 
reasonably  within  the  terms  of  the  act  of  1871,  liberally 
construed,  as  the  act  should  be. 

The  legislation  of  1862  and  1864  in  respect  of  the 
Union  Pacific  Railway  Company  was  under  considera- 
tion in  Union  Pac.  Ry.  Co.  v.  Hall,  91  U.  S.  343,  345, 
and  it  was  said  by  Mr.  Justice  Strong  :  **The  scheme 
of  the  act  of  congress,  then,  is  very  apparent.  It  was 
to  secure  the  connection  of  the  main  line  by  at  least 
three  branches,  with  the  Missouri  and  Iowa  railroads, 
and  with  a  railroad  running-  eastwardly  from  Sioux 
City  in  Iowa,  either  throug-h  that  state  or  throug-h 
Minnesota.  An  observance  of  this  scheme,  we  think, 
will  aid  in  considering"  the  inquiry  at  what  place  the 
act  of  cong-ress,  and  the  orders  of  the  president  made 
in  pursuance  thereof,  established  the  eastern  terminus 
of  the  Iowa  branch.  Prom  it  may  reasonably  be  in- 
ferred that  the  purpose  of  cong-ress  was  to  provide  for 
connections  of  the  branches  of  the  main  line  of  the 
Union  Pacific  road  with  railroads  running-  througfh  the 
states  on  the  east  of  the  territory,  and  to  provide 
for  those  connections  wMthin  those  states  at  points  at  or 
near  their  western  boundaries." 

On  June  15,  1866,  an  act  was  approved  (14  Stat.  66), 
**to  facilitate  commercial,  postal,  and  military  commu- 
nication among-  the  several  states,'*  carried  forward  as 
section  5258  of  the  Revised  Statutes,  which  provided 
that  **every  railroad  company  in  the  United  States, 
whose  road  is  operated  by  steam,  its  successors  and 
assig-ns,  be,  and  is  hereby,  authorized  to  carry  upon 
and  over  its  roads,  boats,  bridges,  and  ferries,  all  pas- 
sengers, troops,  g-overnment  supplies,  mails,  freig-hts, 
and  property  on  their  way  from  any  state  to  another 
state,  and  to  receive  compensation  therefor,  and  to  con- 
nect with  roads  of  other  states  so  as  to  form  continuous 
lines  for  the  transportation  of  the  same  to  the  place  of 
destination." 

It  is  impossible  for  us  to  ignore  the  g^reat  public 
policy  in  favor  of  continuous  lines  thus  declared  by  con- 
gress, and  that  it  is  in  effectuation   of  that  policy  that 


Am.&Engr.     RAILROAD  CORPORATIONS — CONTRACTS.    27 
R.  Cas. 

Union  Pac.  Ry.  Co.  v.  C,  R.  I.  &  P.  Ry.  Co. 

such  business  arrang'ements  as  will  make  such  connec- 
tions effective  are  made. 

We  are  of  opinion  that  it  was  within  the  powers  of 
the  Pacific  Company  to  enter  into  contracts  for  run- 
ning- arrang'ements,  including  the  use  of  its  tracks,  and 
the  connections  and  accommodations  provided  for  ;  and 
we  cannot  perceive  that  this  particular  contract  was 
open  to  the  objection  that  it  disabled  the  Pacific  Com- 
pany from  discharging  its  duties  to  the  public.  By 
the  contract  the  Pacific  Company  parted  with  no  fran- 
chise, and  was  not  excluded  from  any  part  of  its  prop- 
erty or  the  full  enjoyment  of  it.  What  it  ag-reed  to  do 
was  to  let  the  Rock  Island  into  such  use  of  the  bridg-e 
and  tracks  as  it  did  not  need  for  its  own  purposes. 
This  did  not  alien  any  property  or  right  necessary  to 
the  discharg"e  of  its  public  obligations  and  duties,  but 
simply  widened  the  extent  of  the  use  of  its  property 
for  the  same  purposes  for  which  that  property  was  ac- 
quired, to  its  own  profit  so  far  as  that  use  was  concern- 
ed, and  in  the  furtherance  of  the  demands  of  a  wise  pub- 
lic policy.  If,  by  so  doing,  it  may  have  assisted  a  com- 
petitor, it  does  not  lie  in  its  mouth  to  urg-e  that  as  ren- 
dering* its  contract  illegal  as  opposed  to  public  policy. 
Ability  to  perform  its  own  immediate  duties  to  the  pub- 
lic is  the  limitation  on  its  jtis  disponendi  we  are  con- 
sidering", and  that  limitation  had  no  application  to  such 
a  use  as  that  in  question. 

The  leading  cases  of  Thomas  z\  Railroad  Co.,  101  U. 
S.  71 ;  Pennsylvania  R.  Co.  v.  St.  Louis,  A^  &  T.  H. 
R.  Co.,  118  U.  S.  290,  6  Sup.  Ct.  1094;  Oregon  Ry.  & 
Nav.  Co.,  t'.  Oreg-onian  Ry.  Co.,  130  U.  S.  1,  9  Sup. 
Ct.  409;  Central  Transp.  Co.,  v,  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  11  Sup.  Ct.  478;  St.  Louis,  V. 
&  T.  H.  R.  Co.  f.  Terre  Haute  &  I.  R.  Co.,  145  U.  S. 
393,  12  Sup.  Ct.  953 ;  U.  S.  v.  Union  Pac.  Ry.  Co.,  160 
U.  S.  1,  16  Sup.  Ct.  190, — arose  upon  instruments 
which  dispossessed  the  corporations  of  all  their  property 
and  of  all  capacity  to  perform  their  public  duties.  But 
we  have  no  such  case  here. 

The  argument  is  pressed  that  the  Pacific  Company 
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might  become  disabled  by  reason  of  the  increase  of  busi- 
ness in  the  future,  but  the  defendant  asserts, 
}v»idMeeof  c«B.  in  its  answer  that  it  is  able  to  carry  on  the 
conUnfeoer.  Dusiness  oi  haulmg  complainant  s  cars  im- 
.  mediately  and  at  all  times,"  if  it  may  do  so 
with  its  own  engines  and  on  its  own  terms,  and  be  per- 
mitted in  the  meantime  to  repudiate  this  contract.  The 
proof  wholly  fails  to  establish  that  the  contract  involves 
any  present  inabilit}',  or  any  existing  ground  for  appre- 
hension in  that  regard,  and  shows  that  the  bridge  and 
tracks  of  the  Pacific  Company  are  fully  adequate  to 
meet  much  larger  demands  than  are  now,  or  within  any 
reasonable  time  can  be  expected  to  be,  made  upon  them 
under  the  contract.  The  country,  as  was  said  below, 
will  grow  in  population  and  business,  and  the  business 
of  this  particular  corporation  will  increase,  but  with 
the  increased  volume  of  business  come  increased  facili- 
ties for  its  transaction.  Moreover,  increase  in  the  same 
ratio  for  the  future  as  in  the  past  is  not  to  be  expected, 
for  new  roads  are  constantly  being  built  and  other  chan- 
nels of  transportation  opened  ;  and  it  can  not  be  conclu- 
sively assumed  that  the  common  means  of  transporta- 
tion 20  years  hence  may  not  be  quite  different  from 
what  they  are  at  present.  It  will  not  do  to  hold  this 
contract  void,  and  allow  defendant  to  escape  from  the 
obligations  it  assumed,  on  the  mere  suggestion  that  at 
some  time  in  the  remote  future  there  is  a  possibility 
that  the  suggested  contingency  might  arise.  Should  it 
happen,  however;  the  courts  are  competent  to  relieve 
from  the  consequences  of  so  radical  a  change  of  condi- 
tion. 

Objection  is  made  that,  by  reason  of  the  provision  for 
referees  in  case  of  difference  between  the  two  com- 
panies as  to  the  operation  of  trains,  the  full  control  of 
the  Pacific  Company  of  its  road  and  franchises  is  taken 
away.  If  that  stipulation  were  stricken  out,  the  right  of 
the  Rock  Island  Company  to  use  the  tracks,  subject  to 
the  reasonable  management  of  the  Pacific  Company's 
officers,  would  still  remain,  and  the  contract  itself  con- 
tained a  provision  contemplating  the  possible  invalidity 
of  some  one  of  the  stipulations  not  of  the  essence  of  the 
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contract.  There  does  not  appear  to  have  been  any 
specific  contention  in  the  circuit  court  or  in  the  court  of 
appeals  that  that  particular  clause  was  invalid  ;  and,  if 
it  were,  the  power  reserved  in  the  decree  was  sufficient 
to  permit  an  application  to  the  court?  for  its.  modifica- 
tion, and  the  substitution  of  the  judg-ment  of  the  court. 
We  cannot  hold'that,  if  the  particular  clause  werp  ob- 
jectionable, the  contract  would  be  invalidated  as  a 
whole ;  and  it  is  too  late  to  ask  a  reversal  on  the  ground 
that  the  clause  itself  is  not  enforceable. 

We  do  not  feel  called  upon  to  enter  at  length  upon 
other  objections  urged  by  appellants'  counsel.  One  of 
them  was  that  the  Rock  Island  and  St.  Paul 
Companies  derived  no  power  from  the  laws  JJJiJjjJiJ^JSi^ity^ 
of  Nebraska  to  enter  into  the  alleged  con- 
tract, because  they  had  not  complied  with  the  statutes 
of  the  state  in  that  behalf.  After  the  testimonv  was 
closed,  and  as  the  final  hearing  commenced,  defendants 
moved  the  court  to  permit  the  introduction  of  the  evi- 
dence upon  which  this  contention  is  based.  This  was 
objected  to  by  complainants,  the  objection  sustained, 
and  defendants  excepted.  We  concur  in  the  view  of 
the  circuit  court  of  appeals,  which  held  that  there  was 
no  abuse  of  discretion  in  the  court  below  in  denying  the 
motion,  and  did  not  consider  the  rejected  evidence  or 
the  argument  based  upon  it.  The  Rock  Island  Com- 
pany built  its  road '  from  South  Omaha  to  Lincoln  as 
vested  with  the  corporate  power  to  do  so,  and  it  con- 
tracted as  in  the  possession  of  the  power  as  a  corpora- 
tion existing  in  and  under  the  laws  of  Nebraska.  The 
state  appears  to  have  been  content,  and  the  contract, 
not  being  necessarily  beyond  the  scope  of  the  powers  of 
the  corporation,  must,  in  the  absence  of  proof  to  the 
contrary,  be  deemed  valid. 

Nor  can  the  contract  be  held  invalid  because,  within 
its  prescribed  duration,  the  charter  of  the  Rock  Island 
Company  expired  by  its  terms.     The  con-    ■ 
tract  was  carefully  drawn  in  view  of  such  2Jl[tilJi^J!.BjJirt- 
expiration  of  the  several  corporate  existences  gJi"  •/„J*^™** 
of  the  parties  to  it,   who  bound  themselves 
to  take  such  steps  as  might  be  necessary  to  continue  the 
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contract  in  force.  And,  as  observed  bv  the  court  of 
appeals,  the  conting-ency  that  the  Rock  Island  Com- 
pany **  will  cease  to  exist  and  leave  neither  assigns  nor 
successors  is  far  too  remote  to  have  any  influence  upon 
the  validity  of  this  contract."  10  U.  S.  App.  192,  2 
C.  C.  A.  174,  51  Fed.  309. 

It  is  also  said  that  the  contract  was  void  so  far  as 
the  Republican  Valley  Railroad  Company  was  concern- 
ed, because  without  consideration,  inasmuch  as  the 
Rock  Island  Company  was  to  pay  the  Pacific  Corapan}^ 
for  the  possession  and  use  of  the  railway  and  appurte- 
nant property  between  Lincoln  and  Beatrice  to  the 
Pacific  Company,  and  so  the  Valley  Company  as  an  in- 
dependent corporation  received  no  compensation.  But 
the  stockholders  of  the  Valley  Company  entered  into 
the  covenants  in  question,  and  as  each  of  its  incorpora- 
tors was  an  officer  or  employee  of  the  Union  Pacific 
Company  ;  its  road  was  built  with  the  funds  of  that 
company  ;  every  share  of  its  stock  ever  issued  was 
taken,  held,  or  voted  by  some  officer  or  employee  of 
that  company  in  trust  for  it ;  the  officers  of  the  two 
companies  had  always  been  the  same,  and  in  their 
operation  no  distinction  had  ever  been  made  between 
the  two  roads  ;  and  their  earningcs  had  gone  into,  and 
their  expenditures  been  paid  from,  a  common  treasury, — 
we  think  there  is  no  merit  in  the  objection  that,  for  the 
reason  given,  the  Valley  Company  was  not  bound  by 
its  covenants. 

But  it  is  earnestly  contended  that  the  Pacific  Com- 
pany had  no  power,  under  its  charter  as  a  federal  cor- 
poration, to  operate  any  other  line  of  road  than  those 
lines  which  it  was  specifically  authorized  by  congress 
to  construct,  and  that  it  was  prohibited,  under  the 
constitution  and  laws  of  Nebraska,  from  doing  so,  and, 
therefore,  that  it  could  not  obligate  itself  to  use, 
and  to  pay  to  the  Rock  Island  Company  compensation 
for  the  use  of,  the  road  between  South  Omaha  and  Lin- 
coln. 

It  does  not  appear  that  this  point  was  called  to  the 
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attention  of  the  circuit  court,  or  decided  by  it ;  nor,  in 
the  errors  assig-ned  to  the  decree  of  the  circuit  court  in 
the  circuit  court  of  appeals  was  there  any  error  attribu- 
ted to  the  decree  in  this  particular  ;  nor  did  that  court 
pass  upon  any  such  question.     It  is,    indeed,  admitted 
that  the  point  is  raised  for  the  first  time  in  this  court. 
We  have  to  determine,  on  this  appeal,  whether,  in  our 
judgment,  the  circuit  court  of  appeals   did  or  did  not 
err,  and  affirm  or  reverse  according-ly.     It  is  true  that 
our  decision  necessarily  reviews  the  decree  of  the  cir- 
cuit court    in    reviewing*   the  action  of  the 
court  of    appeals   upon   it,   and,  under  the      ftiMi^cwirt. 
statute,    our    mandate   ST^es   to    the  circuit 
court  directly  ;  but  it  is,   notwithstanding",  the  judg*- 
ment  of  the  circuit  court  of  appeals  that  we  are  called 
on  primarily  to  revise.     It  will  be  seen,  then,  that  the 
judgments  of  the  courts  of  appeals  should  not  ordina- 
rily be  re-examined  on  the  sug'g'estion  of  error  in  that 
court,  in  that  it  did  not  hold  action  of  the  circuit  court 
erroneous,    which  was  not  complained  of.     We  will, 
however,  make  a  few  observations  on  the  point  thus 
tardily  presented. 

The  eigfhth  section  of  the  eleventh  article  of  the  con- 
stitution of  that  state  provided  that  no  railroad  corpora- 
tion of  any  other  state  or  of  the  United  States,  doing- 
business  in  Nebraska,  should  be  entitled  to  exercise 
the  rig'ht  of  eminent  domain,  or  have  power  to  acquire 
right  of  way  or  real  estate  for  depot  or  other  uses, 
until  it  should  have  become  a  corporation  of  the  state, 
pursuant  to  the  constitution  ;  but  we  do  not  see  what 
that  provision  has  to  do  with  this  question.  The  stip- 
ulations of  the  contract  relating-  to  the  use  of  the  Rock 
Island  tracks  between  South  Omaha  and  Lincoln  by 
the  Pacific  Company  did  not  embrace  the  acquisition  of 
right  of  way  or  real  estate  or  the  exercise  of  the  power 
of  eminent  domain  by  the  latter. 

By  the  contract  the  Rock  Island  Company  gave  the 
Pacific  Company  *'  the  rig'ht  and  privileg-e  to  move  and 
operate  its  trains  over  the  tracks,"  and  nothing  more. 
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and  it  was  provided  that  the  Pacific  Company  should 

do  no  business  at  intermediate  points.  The 
ooBtrtctJi  betweei  Pacific  Company  Was  to  run  its  trains  over 
tun*!*     ^^'    the   Rock   Island    tracks   45   miles,   and    it 

ag^reed  to  pay  a  fair  compensation  for  doing- 
so.  It  was  perfectly  competent  for  the  Pacific  Com- 
pany to  contract  to  deliver  at  Lincoln  freigfht  and  pas- 
sengers taken  up  at  Omaha  ;  and,  in  carryings  out  such 
contract,  it  could  make  deliveries  in  car  loads,  just  a& 
well  as  in  small  parcels.  It  follows  that  its  cars  migfht 
be  run  through,  and  the  fact  that,  under  this  contract, 
the  Pacific  Company  would  haul  its  cars  with  its  own 
engines  amounts  to  no  more  than  a  mere  method  of  do- 
ing the  business.  And  as,  when  it  contracts  for  de- 
liveries beyond  its  own  line,  it  must  pay  the  connecting 
company  for  its  services,  that  compensation  might  be 
fixed  by  the  parties  upon  any  basis  they  agreed  to. 
Here  it  agreed  to  pay  a  certain  sum  per  mile  for  the 
mileage  over  which  its  trains  run,  and  the  difference 
between  that  and  any  other  mode  of  payment  did  not  go 
to  the  powers  of  the  compan)^  Where  a  corporate  con- 
tract is  forbidden  by  a  statute,  br  is  obviously  hostile 
to  the  public  advantage  or  convenience,  the  courts  dis- 
approve of  it ;  but  when  there  is  no  express  prohibition, 
and  it  is  obvious  that  the  contract  is  one  of  advantage  to 
the  public,  the  rule  is  otherwise.  As  remarked  in  Na- 
vigation Co.  z\  Hooper,  160  U.  S.  514,  lb  Sup.  Ct.  379 : 
* 'Although  the  contract  powers  of  railroad  companies, 
are  to  be  restricted  to  the  general  purposes  for  which 
they  are  designed,  yet  there  are  many  transactions 
which  are  incidental  or  auxiliary  to  its  main  business, 
or  which  may  be  useful  in  the  care  and  management  of 
the  property  which  it  is  authorized  to  hold,  and  in  the 
safety  and  comfort  of  the  passengers  which  it  is  its  duty 
to  transport.  Courts  may  be  permitted,  where  there  is 
no  legislative  prohibition  shown,  to  put  as  favorable 
construction  upon  such  exercise  of  power  by  railroad 
companies  as  is  necessary  to  promote  the  success  of  the 
company  within  the  powers  of  its  charter,  and  to  con- 
tribute to  the  comfort  of  those  who  travel  thereon,'* 
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And  that  principle  is  applicable  to  the  transportation 
of  through  f  reigrht  and  passengers  over  connecting-  lines. 

Under  the  laws  of  Nebraska,  railroad  companies  are 
clothed  with  ample  power  to  make  leases,  or  any  ar- 
rangements for  their  common  benefit,  consistent  with 
.and  calculated  to  promote  the  objects  for  which  they 
are  created.  Comp.  St.  Neb.  1887,  p.  248,  c.  16,  §  94. 
There  is  nothing  in  the  charter  of  the  Pacific  Company 
that  prohibits  such  an  arrangement  as  this  in  contro- 
versy, unless  by  implication  ;  and  as  by  it  the  public 
interest  was  subserved,  that  company  reached  its  own 
lines  by  a  shorter  route,  and  accommodated  its  own 
throug-h  freight  and  travel,  we  are  not  prepared  to  hold 
that  it  was  invalid. 

These  observations  also  apply  to  the  clause  of  the 
contract  in  respect  of  the  road  between  McPherson  and 
Hutchinson,  but  it  should  be  added  that  that  reach  of 
road  was  held  and  operated  by  the  Kansas  Company, 
which  was  a  Kansas  corporation.  The  Union  Pacific 
Railway  Company  was  formed  by  the  consolidation  of 
the  Union  Pacific  Railway  Company,  a  federal  corpora- 
tion, the  Denver  Company,  a  Colorado  corporation,  and 
a  corporation  originally  named  the  Leavenworth,  Pawnee 
&  Western  Railway,  afterwards  called  the  Union  Pa- 
cific Railway,  Eastern  Division,  and  lastly  the  Kansas 
Pacific  Railway.  The  latter  company,  by  its  first 
name,  was  incorporated  under  the  laws  of  the  territory 
of  Kansas,  and,  upon  the  admission  of  Kansas  into  the 
Union,  became  a  corporation  of  that  state.  The  acts  of 
Congress  of  1862  and  1864  clothed  it  with  new  fran- 
chises, but  did  not  deprive  it  of  its  powers  as  a  state 
corporation,  which  could  be  exercised  by  the  consoli- 
dated company  in  Kansas  so  far  as  not  in  derogation  of 
its  federal  powers.  And  Kansas  corporations  were 
duly  empowered  to  enter  into  leases  and  the  like  bv  the 
state  laws.     1  Gen.  St.  Kan.  p.  443,  c.  23,  §  112.  " 

2.  Was  the  contract,  if  within  its  powers,  duly  au- 
thorized by  the  Pacific  Company  ?  No  question  arises 
but  that  the  contract  was  executed  in  due  form,  and,  as 
to  the  manner  in  which   its  execution  was  authorized, 

6  (N.  s.)  A.  &  E.  R.  Cas.— 3 
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the  facts  appear  to  be  :  On  April  22, 1890,  the  executive 
committee  passed  the  resolution  approving-  the  contract, 
and  authorizing-  the  president  of  the  company  to  execute 
it,  and  on  the  30th  of  the  same  month  the  stockholders, 
at  their  reg-ular  annual  meeting-,  voted  to  approve  the 
contract  and  the  action  of  the  executive  committee  rela- 
tive thereto.  The  board  of  directors  never  formally 
^cted.  As  vsoon  as  the  contract  was  executed,  the  Pa- 
•cific  Company  required  the  Rock  Island  Company  to 
make  proper  connections  between  McPherson  and 
Hutchinson,  which  was  done,  and  the  Pacific  Company 
x:ommenced  to  run  over  those  tracks,  and  continued  to 
'do  so  until  after  the  disputes  between  the  two  com- 
panies became  flag-rant.  On  the  other  hand,  the  Rock 
Island  Company  commenced  the  construction  of  its 
road  between  South  Omaha  and  Lincoln,  and  of  the 
stations  and  vards  at  Lincoln,  on  the  lands  of  the  Re- 
publican  Valley  Company.  Appellants  contend  that 
the  action  of  the  stockholders  and  the  executiv'e  com- 
mittee was  ineffectual,  because  the  board  of  directors 
was  the  only  body  that  could  authorize  the  president 
and  secretarv  to  make  the  contract.  The 
5?rltJ*SitiiJt»!'"  contract  appearing-  on  its  face  to  have  been 

duly  executed,  and  the  parties  having-  enter- 
ed upon  its  execution,  necessarily  with  full  knowledg-e 
on  the  part  of  the  board  of  directors  of  the  Pacific  Com- 
pany, the  board  would  be  presumed  to  have  ratified  it, 
althoug-h  it  in  fact  took  no  affirmative  action  in  the  mat- 
ter. Pennsylvania  R.  Co.  v.  Keokuk  &  Hamilton 
Bridge  Co.,  131  U.  S.  371,  381,  9  Sup.  Ct.  770. 

When,  by  the  charter  of  a  corporation,  its  powers  are 
vested  in  its  stockholders,  and  this  was  the  common- 
law  rule  when  the  charter  was  silent,  the  ultimate 
determination  of  the  managfement  of  the  corporate  affairs 
rests  with  its  stockholders,  and  the  charter  of  the  Pa- 
cific Company  did  not  commit  the  exclusive  control  to 
the  board  of  directors. 

By  the  first  section  of  the  act  certain  persons  named, 
tog-ether  with  five  commissioners,  to  be  appointed  by 
the  secretary  of  the  interior,  wer.e,  with  their  succes- 
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sors,  created  a  body  corporate  and  politic,  with  certain 
powers,  which  were  to  determine  after  the  company 
\vas  fully  organized,  *' and  thereafter  the  stockholders 
shall  constitute  said  body  politic  and  corporate."  It 
was  further  provided  :  **  Said  company,  at  any  regular 
meeting  of  the  stockholders  called  for  that  purpose, 
shall  have  power  to  make  by-laws,  rules  and  regula- 
tions as  they  shall  deem  needful  and  proper,  touching 
the  disposition  of  the  stock,  property,  estate  and  eflFects 
of  the  company  not  inconsistent  herewith,  the  transfer 
of  shares,  the  terms  of  office,  duties,  and  conduct  of 
their  officers  and  servants,  and  all  matters  whatsoever 
which  may  appertain  to  the  affairs  of  said  company." 
The  same  section  provided  that  the  directors  *' shall 
have  power  to  appoint  such  engineers,  agents,  and  sub- 
ordinates as  may  frx)m  time  to  time  be  necessary  to  carry 
into  effect  the  object  of  thin  act,  and  to  do  all  acts  and 
things  touching"  the  location  and  construction  of  said 
road  and  telegraph.  Said  directors  may  require  pay- 
ment of  subscriptions  to  the  capital  stock  after  due  no- 
tice, at  such  times  and  in  such  proportions  as  they  may 
deem  necessary  to  complete  the  road  and  telegraph 
within  the  time  in  this  act  prescribed." 

Acting  under  the  authority  conferred  upon  them  by 
the  charter,  the  stockholders  of  the  Pacific  Company 
adopted  by-laws  for  the  government  of  the  corporation 
and  for  the  regulation  of  its  business  affairs.  By  sec- 
tion 2  of  article  4  of  the  by-laws  it  was  provided  :  **  The 
board  of  directors  shall  have  the  whole  charge  and  man- 
agement of  the  property  and  effects  of  the  company, 
and  they  may  delegate  power  to  the  executive  commit- 
tee to  do  any  and  all  of  the  acts  which  the  board  is  au- 
thorized to  do,  except  such  acts  as  by  law  and  these 
by-laws  must  be  done  by  the  board  its^elf."  Thus,  the 
stockholders  authorized  the  board  of  directors  to  dele- 
gate the  power  to  the  executive  committee  to  do  any  and 
all  acts  which  the  board  itself  was  authorized  to  do. 
The  executive  committee  derived  its  authority  from  the 
stockholders  through  the  board  of  directors.  By  sec- 
tion 2  of  article  5  of  the  by-laws  it  was  provided :  '*  The 
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executive  committee  shall  have,  and  may  exercise  by  a 
majority  of  its  members,  all  the  powers  and  authority 
which  from  time  to  time  may  be  delegated  to  said  com- 
mittee by  the  board  of  directors."  As  early  as  March 
15,  1877,  the  board  of  directors  adopted  a  resolution, 
**  that  while  the  board  of  directors  is  not  in  session,  the 
full  power  thereof,  under  the  charter  and  by-laws,  is 
hereby  conferred  upon  the  executive  committee,  and  the 
proceeding's  of  said  committee  at  its  last  meeting*  are 
hereby  ratified  and  confirmed."  In  1879  the  form  of 
resolution  adopted  by  the  board  was  as  follows  :  **  Re- 
solved, that  while  the  board  of  directors  is  not  in  ses- 
sion, the  full  power  under  the  charter  and  by-laws  be, 
and  it  is  hereby,  conferred  upon  the  executive  commit- 
tee." Similar  resolutions  were  passed  every  year  up 
to  April  30,  1890,  when  the  board  of  directors  passed 
substantially  the  same  resolution  which  they  had  been 
in  the  habit  of  adopting  from  year  to  year.  It  was 
shown  that  the  meetings  of  the  executive  committee 
were  frequent,  but  that  the  board  usually  met  only 
twice  a  year,  the  business  of  the  company  being  more 
conveniently  transacted  by  the  committee. 

The  contracts  in  question  were  in  the  proper  form, 
signed  and  executed  by  the  proper  executive  officers, 
and  attested  by  the  corporate  seal.  They  were  ap- 
proved and  authorized  by  the  executive  com- 
mittee, which  committee  had  all  the  powers 
of  the  board,  and  were  ratified,  approved,  and  confirm- 
ed by  the  stockholders  at  their  regular  annual  meeting. 
This  was  sufficient  to  bind  the  Pacific  Company, 
although  no  formal  action  by  the  board  was  had.  But 
it  is  argued  that  this  cannot  be  so  because  of  the  pecu- 
liar relation  which  the  government  directors  of  the  Pa- 
cific Company  bore  to  the  corporation,  differing  from 
that  of  other  directors  ;  and  the  absence  of  the  govern- 
ment director,  who  was  a  member  of  the  executive  com- 
mittee, from  the  meeting  which  approved  and  authorized 
the  contracts,  is  also  commented  on,  as  if,  thereby,  the 
action  of  the  executive  committee  in  that  behalf  was 
rendered  ineffective. 
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By  the  first  section  of  the  act  of  1862  not  less  than 
thirteen  directors  were  to  be  elected  and  two  to  be  ap- 
pointed by  the  president  of  the  United  States,  '*  who 
shall  act  with  the  body  of  directors,  and  be  denominated 
directors  on  the  part  of  the  government." 

The  thirteenth  section  of  the  act  of  18(>4  is  as  follows  : 

"  That  at  and  after  the  next  election  of  directors,  the 
number  of  directors  to  be  elected  by  the  stockholders 
shall  be  fifteen  ;  and  the  number  of  directors  to  be  ap- 
pointed by  the  president  shall  be  five  ;  and  the  presi- 
dent shall  appoint  three  additional  directors  to  serve 
until  the  next  regular  election,  and  thereafter  five  di- 
rectors. At  least  one  of  said  g^overnment  directors 
shall  be  placed  on  each  of  the  standing*  committees  of 
said  company,  and  at  least  one  on  every  special  commit- 
tee that  may  be  appointed.  The  government  directors 
shall,  from  time  to  time,  report  to  the  secretary  of  the 
interior,  in  answer  to  any  inquiries  he  may  make  of 
them,  touching"  the  condition,  management  and  progress 
of  the  work,  and  shall  communicate  to  the  secretary  of 
the  interior  at  anv  time  such  information  as  should  be 
in  the  possession  of  the  department.  They  shall,  as 
often  as  may  be  necessary  to  a  full  knowledge  of  the 
condition  and  management  of  the  line,  visit  all  portions 
of  the  line  of  road,  whether  built  or  surveyed  ;  and 
while  absent  from  home,  attending  to  their  duties  as 
directors,  shall  be  paid  their  actual  travelling  expenses, 
and  be  allowed  and  paid  such  reasonable  compensation 
for  their  time  actually  employed  as  the  board  of  direc- 
tors may  decide." 

We  see  nothing  in  the  provisions  reliting  to  govern- 
ment directors  which  makes  it  indispensable  that  the 
board  should  formally  authorize  such  contracts  as  the 
one  under  consideration.  Congress  did  not  vest  in  the 
g'overnment  directors  any  peculiar  powers.  They  had 
the  same  powers  as  other  directors,  and  no  more  ;  but, 
as  government  directors,  they  were  to  make  reports  to 
the  secretary  of  the  interior  jn  respect  of  the  affairs  and 
matters  mentioned  in  the  act  of  1864.  Thev  could  not, 
either  by  a  negative  vote,  or  by  absenting  themselves 
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from  the  meeting^s,  prevent  the  transaxrtion  of  the  nec- 
essary business  of  the  company,  in  which  they  were  en- 
titled to  participate  on  the  same  terms  as  their  asso- 
ciates. Congress  did  not  look  to  any  action  of  theirs, 
for  the  protection  of  the  public  interests,  but  soug-ht  to 
secure  those  interests  by  specific  leg'islation.  Thus,  it 
was  provided,  by  the  act  of  1862,  that  patents  for  lands 
and  government  bonds  should  not  be  issued  to  the  com- 
pany until  the  road  had  been  constructed,  examined, 
and  approved  by  the  commissioners,  and  the  facts  certi- 
fied to  the  president  and  secretary  of  the  treasury  ;  and 
a  forfeiture  of  the  rights  belonging  to  the  company  and 
the  lands  granted  to  it,  in  case  of  default  on  its  part  to- 
redeem  the  bonds,  or  any  of  them,  when  required  to  do 
so  by  the  secretary  of  the  treasury,  in  accordance  with 
the  provisions  of  the  act,  was  also  provided  for. 

The  joint  resolution  for  the  protection  of  the  inter- 
ests of  the  United  States  (16  Stat.  56);  the  appropria- 
tion act  of  March  3,  1873  (17  Stat.  485,  508);  the  Thur- 
man  act  (20  Stat.  56);  the  act  amendatory  of  the  fif- 
teenth section  of  the  act  of  1862  (18  Stat.  Ill);  the  act 
providing  for  a  commission  to  investigate  the  transac- 
tions of  the  company  (24  Stat.  488), — ^are  examples  of 
such  legislation.  And  it  was  through  them,  and  not 
through  the  agency  of  the  government  directors  that 
congress  sought  to  protect  the  interests  of  the  govern-. 

ment  and  the  public.  We  regard  the  posi- 
Stwetinu'*  ^on  as  wholly  untenable  that  this  provision 

for  government  directors  took  the  corpora- 
tion out  of  the  general  rule  that,  except  in  cases  where 
the  charter  imposes  a  limitation,  the  stockholders  are 
the  proper  parties  to  take  final  action  in  the  manage- 
ment of  the  corporate  affairs. 

3.  The  jurisdiction  of  courts  of  equity  to  decree  the 
specific  performance  of  agreements  is  of  a  very  ancient 
date,  and  rests  on  the  ground  of  the  inadequacy  and  in- 
completeness of  the  remedy  at  law.  Its  exercise  pre- 
vents the  intolerable  travesty  of  justice  involved  in 
permitting  parties  to  refuse  performance  of  their  con- 
tracts at  pleasure  by  electing  to  pay  damages  for  the 
breach. 
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It  is  not  contended  that  multiplicity  of  suits  to  re- 
cover damag-es  for  the  refusal  of  defendants  to  perform 
would  aflFord  adequate  t*elief ,  nor  could  it  be ;  for  such 
a  remedy,  under  the  circumstances,  would  neither  be 
plain  nor  complete,  nor  a  sufficient  substitute  for  the 
remedy  in  equity,  nor  would  the  interests  of  the  public 
be  subserved  thereby.     But  it  is  objected  that  equity 
will  not  decree  specific   performance   of  a 
contract  requiring-  continuous  acts  involving-    5«."*  f«rfwii. 
skill,  judgment,  and  technical  knowleflge, 
nor  enforce  ag-reements  to  arbitrate,  and  that  this  case 
occupies  that  attitude.     We  do  not  think  so.     The  de- 
cree is  complete  in  itself,  is  self-operating 
and  self-executing,  and   the   provision   for       »7fe!iMl'*' 
referees  in  certain  contingencies  is  a  mere 
matter  of  detail,  and  not  of  the  essence  of  the  contract. 

It  must  not  be  forgotten  that,  in  the  increasing  com- 
plexities of  modern  business  relations,  equitable  reme- 
dies have  necessarily  and  steadily  been  expanded,  and 
no  inflexible  rule  has  been  permitted  to  circumscribe 
them.  As  has  been  well  said,  equity  has  contrived  its 
remedies  **so  that  they  shall  correspond  both  to  the 
primary  right  of  the  injured  party,  and  to  the  wrong 
by  which  that  right  has  been  violated,"  and  *' has  al- 
ways preserved  the  elements  of  flexibility  and  expan- 
siveness,  so  that  new  ones  may  be  invented,  or  old 
ones  modified,  in  order  to  meet  the  requirements  of 
every  case,  and  to  satisf}^  the  needs  of  a  progressive 
social  condition,  in  which  new  primary  rights  and  du- 
ties are  constantly  arising,  and  new  kinds  of  wrongs 
are  constantly  committed."     Pom.  Eq.  Jur.  S  111. 

We  regard  the  case  of  Joy  x\  St.  Louis,  138  U.  S.  1, 
11  Sup.  Ct.  243,  as  determining  that  this  contract  was 
one  within  the  control  of  a  court  of  equity  to  specifi- 
cally enforce.  In  that  case  the  St.  Louis,  Kansas  City 
&  Colorado  Railroad  Company  acquired  by  succession, 
under  a  contract,  the  right  of  running  its  trains  over 
the  line  of  the  Wabash  Company  from  a  point  on  the 
northern  line  of  Forest  Park,  through  the  park,  and 
into  the  Union  Depot  at  St.   Louis,  together  with  the 
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rig-ht  to  use  side  tracks,  switches,  turnouts,  and  other 
terminal  facilities.  It  was  a  continuing  right,  and  un- 
limited in  time ;  and  the  contract  contained  provisions 
regulating"  the  running  of  trains,  and  prescribing  the 
duties  of  superintendents,  trainmasters,  and  other  offi- 
cers. The  objections  that  are  urged  against  the  specific 
performance  of  the  contract  under  consideration  were 
urged  against  the  specific  performance  of  that  contract, 
and  were  severally  overruled  ;  and  it  was  held  that 
nothing  short  of  the  interposition  of  a  court  of  equit}^ 
would  provide  for  the  exigencies  of  the  situation. 

This  case  was  cited  with  approval  in  Franklin  Tel. 
Co.  V.  Harrison,  145  U.  S.  459,  12  Sup.  Ct.  900.  The 
contract  there  was  one  for  the  use  by  Harrison  Bros. 
&  Co.  of  a  wire  of  the  Franklin  Telegraph  Company 
between  Philadelphia  and  New  York.  It  appeared 
that  Harrison  Bros.  &  Co.  had  been  in  the  possession 
of  a  certain  valuable  contract  with  the  Insulated  Lines 
Telegraph  Company,  to  the  rights  of  which  compan}' 
the  Franklin  Telegraph  Company  had  succeeded.  De- 
siring to  have  that  contract  terminated,  the  Franklin 
Company  entered  into  a  new^  contract  with  Harrison 
Bros.,  by  which  the  Franklin  Company  agreed  to 
allow  Harrison  Bros,  the  right  to  put  up,  maintain, 
and  use  a  telegraph  wire  on  the  poles  of  the  Franklin 
Company.  At  the  expiration  of  ten  years  thereafter 
the  wires  were  to  become  the  property  of  the  telegraph 
company,  after  which  time  the  telegraph  company  was 
to  lease  the  same  to  Harrison  Bros,  for  SOOO  per  annum, 
payable  quarterly,  and  with  all  the  other  terms  and 
conditions  as  they  existed  before.  The  ten  j^ears  hav- 
ing expired,  Harrison  Bros,  continued  to  use  the  wire, 
paying  the  stipulated  sum  of  $600  per  annum  therefor  ; 
but  after  this  had  gone  on  for  about  three  years  the 
telegraph  company  served  notice  on  Harrison  Bros, 
putting  an  end  to  the  agreement,  whereupon  Harrison 
Bros,  filed  a  bill  to  restrain  the  telegraph  company 
from  terminating  the  contract,  and  to  have  the  same 
specifically  enforced,  and  this  court  held  that  the  con- 
tract was  one  proper  for  specific  performance. 
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The  same  rule  was  laid  down  in  Prospect  Park  & 
C.  I.  R.  Co.  V.  Conev  Island  &  B.  R.  Co.,  144  N.  Y. 
152,  39  N.  E.  17,  where  ma,ny  authorities  are  cited. 

In  Railroad  Co.  v.  Ailing-,  99  U.  S.  463,  this  court 
directed  an  injunction  aguinst  the  Canon  City  Railway 
Company  from  preventing"  the  Denver  road  from  using 
the  right  of  way  throug-h  the  Grand  Canon,  and  said  : 
**If,  in  any  portion  of  the  Grand  Canon,  it  is  impracti- 
cable or  impossible  to  lay  down  more  than  one  roadbed 
and  track,  the  court,  while  recog-nizing  the  prior  right 
of  the  Denver  Company  to  construct  and  operate  that 
track  for  its  own  business,  should,  by  proper  orders, 
and  upon  such  terms  as  may  be  just  and  equitable,  es- 
tablish and  secure  the  right  of  the  Canon  City  Com- 
pany, conferred  by  the  act  of  March  3,  1875,  to  use  the 
same  roadbed  and  track,  after  completion,  in  common 
with  the  Denver  Company." 

In  the  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  542, 
W8,  the  express  companies  sought  to  restrain  the  rail- 
way companies  from  refusing  to  carry  express  matter 
on  the  terms  of  contracts  which  had  expired,  which  the 
court  held  could  not  be  done,  and  it  was  said  :  **  The 
legislature  may  impose  a  duty,  and,  when  imposed,  it 
will,  if  necessary,  be  enforced  by  the  courts  ;  but,  un- 
less a  duty  has  been  created,  either  by  usagre,  or  by 
contract,  or  by  statute,  courts  cannot  be  called  on  to 
^ive  it  effect. ' ' 

It  was  objected,  in  Joy's  Case,  that  the  court  was 
proposing  to  assume  the  management  of  the  railroad 
**  to  the  end  of  time ' '  ;  but  Mr.  Justice  Blatchford, 
speaking  for  the  court,  responded  that  the  decree  was 
complete  in  itself,  and  that  it  was  '*  not  unusual  for  a 
court  of  equity^  to  take  supplemental  proceedings  to 
carry  out  its  decree,  and  make  it  eflFective  under  altered 
Circumstances."  And  the  court  applied  the  principle 
that  considerations  of  the  interests  of  the  public  must 
be  g^iven  due  weight  by  a  court  of  equity,  when  a  pub- 
lic means  of  transportation,  such  as  a  railroad,  comes 
under  its  jurisdiction.  '*  Railroads  are  common  car- 
riers, and  owe  duties  to  the  public,"  said  Mr.  Justice 
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Blatchford.  '*  The  rights  of  the  public  in  respect 
to  these  great  higfhw;ays  of  communication  should  be 
fostered  by  the  courts  ;  and  it  is  one  of  the  most  useful 
functions  of  a  court  of  equity  that  its  methods  of  pro- 
cedure are  capable  of  being*  made  such  as  to  accommo- 
date themselves  to  the  development  of  the  interests  of 
the  public,  in  the  prog-ress  of  trade  and  traffic,  by  new 
methods  of  intercourse  and  transportation.  The  pres- 
ent case  is  a  striking*  illustration.  Here  is  a  g-reat  pub- 
lic park,  one  of  the  lung-s  of  an  important  city,  which, 
in  order  to  maintain  its  usefulness  as  a  park,  must  be  as 
free  as  possible  from  being-  serrated  by  railroads  ;  and 
yet  the  interests  of  the  public  demand  that  it  shall  be 
crossed  by  a  railroad.  But  the  evil  consequences  of 
such  crossing-  are  to  be  reduced  to  a  minimum  by  having" 
a  single  rig*ht  of  way,  and  a  single  set  of  tracks,  to  be 
used  by  all  the  railroads  which  desire  to  cross  the  park. 
These  two  antag-onisms  must  be  reconciled,  and  that 
can  be  done  only  by  the  interposition  of  a  court  of 
equity,  which  thus  will  be  exercising-  one  of  its  most 
beneficent  functions." 

Clearly,  the  public  interests  involved  in  the  contracts 
before  us  demand  that  they  should  be  upheld  and  en- 
forced. 

4.  Doubtless  a  court  of  equity  may  refuse  to  decree 
the  specific  performance  of  a  contract,  if  it  be  uncon- 
scionable, or  bad  faith  in  the  parties  seeking- its  enforce- 
ment be  shown,  or  duress  or  fraud  appear,  or  if  it  be 
unjust  or  inequitable,  or  if  the  decree  would  produce  re- 
sults so  inequitable  as  to  be  incompatible  with  the  prop- 
er exercise  of  the  jurisdiction.  But  here  it  appears 
that  the  contracts  were  solicited  bv  the  Pacific  Com- 
pany,  were  fairly  made  on  terms  substantially  proposed 
Case  at  Bar  ^^  itself,  and   that  their  violation   by  that 

company  was  unjustifiable.  The  contracts 
were  approved  promptly  and  with  unanimity.  The 
consideration  appears  to  have  been  fair  and  reasonable. 
The  St.  Paul  and  Rock  Island  Companies  abandoned 
their  previous  enterprise  in  reliance  on  them.  They 
entered  upon  the  performance  of  the  contracts,  and  larg-e 
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sums  of  money  were  expended  in  carrying*  them  out. 
The  conduct  of  the  Pacific  Company  was  not  such  as 
to  commend  itself  to  a  court  of  equity,  and  we  can  do  no 
better  than  to  quote  from  the  opinion  of  Mr.  Justice 
Brewer,  in  deciding*. the  case  on  circuit:  **It  is  to 
the  hig-her  interest  of  all,  corporations  and  public  alike, 
that  it  be  understood  that  there  is  a  binding*  force  in  all 
contract  obligations ;  that  no  chang-e  of  interest  or 
chang-e  of  management  can  disturb  their  sanctity  or 
break  their  force  ;  but  that  the  law  which  g*ives  to  cor- 
porations their  rig'hts,  their  capacities  for  larg-e  accu- 
mulations, and  all  their  faculties,  is  potent  to  hold  them 
to  all  their  obligations,  and  so  make  rig-ht  and  justice 
the  measure  of  all  corporate  as  well  as  individual 
action." 

Decrees  affirmed. 

Mr.  Justice  Shiras,  dissenting-. 

To  make  arrang-ements  with  other  railroad  companies, 
whereby  they  are  permitted  to  make  use  of  the  Missouri 
River  bridg-e,  and  of  the  tracks  and  station  houses  with- 
in the  cities  of  Omaha  and  South  Omaha,  may  be  fairly 
held  to  be  within  the  rang^e  of  the  g*eneral  authority  of 
the  Union  Pacific  Railway  Company.  Such  contracts 
are  not  unusual,  and  are  calculated  to  promote  the  con- 
venience of  the  public  and  the  welfare  of  the  railroad 
companies  which  enter  into  them  ;  and,  if  the  contracts 
in  question  presented  such  a  case,  I  should  have  no  dif- 
ficulty in  affirming"  their  validity.  But,  as  I  read  them, 
they  g-o  far  beyond  such  supposed  arrangements,  and 
contain  covenants  and  stipulations  which  bring-  them 
within  the  condemnation  of  our  previous  decisions. 

What  is  g-ranted  to  the  Rock  Island  Railway  Com- 
pany and  to  the  St.  Paul  Railway  Company  is  not  a 
mere  rig-ht  or  privileg-e,  for  a  reasonable  compensation, 
and  subject  to  the  rules  and  regulations  of  the  Union 
Pacific,  to  run  their  trains  over  the  bridg-e  and  into  and 
out  of  the  city  stations,  but  **  the  full,  equal,  and  joint 
possession  and  use  of  the  main  and  passing-  tracks"  be- 
long-ing"  to   the  lessor  company,  and  extending-  from 
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Council  Bluffs  on  the  East  side  of  the  Missouri  river  to 

the  town  of  South  Omaha,  a  distance  of  miles. 

Nor  is  the  power  of  control  and  manag-ement  reserved 
to  the  Union  Pacific  Railway  Company.  The  words  of 
the  contract,  in  that  particular,  are  as  follows  : 

'*  Schedules  of  rules  and  regfulations  for  the  move- 
ment of  eng-ines  and  trains  over  the  several  railways 
hereby  let  and  demised  shall  be  made  for  each  railway 
by  the  duly-authorized  officers  of  the  lessor  and  lessee 
companies  by  which  such  raihvays  shall  at  the  time  be 
operated.  Such  schedules  shall,  as  nearl}'^  as  may  be 
practicable,  accord  equality  of  rig-ht,  privilege,  and  ad- 
vantag*e  to  trains  of  the  same  class  operated  by  the 
lessor  and  lessee,  and  shall  secure  to  neither  any  pre- 
ference or  discrimination  against  the  other.  They 
shall  be  executed,  and  all^ains  moved,  under  the  im- 
mediate direction  of  the  superintendent  or  the  officer  of 
the  lessor  company.  If  the  parties  cannot  ag-ree  upon 
the  adoption  of  any  schedule,  rules,  or  reg-ulation,  or  as 
to  the  modification  of  any  one  existing",  either  party  may 
■demand  a  decision  of  such  controversy  by  referees  as 
hereinafter  directed.  The  referees  are  hereby  invest- 
ed with  power  to  prescribe  schedules,  rules,  and  reg*u- 
lations,  and  to  modify  existing*  ones ;  and,  in  case  of 
willful  disregard  by  either  party  of  the  rights  of  the 
the  other,  to  award  damages  to  the  party  injured  for 
injuries  sustained  because  of  such  willful  act." 

The  legal  effect  of  these  contracts  is  to  create  a  joint 
ownership,  for  999  j^ears,  of  an  important  portion  of  the 
Union  Pacific's  railroad  and  appurtenances,  '*a  full, 
«qual,  and  joint  possession  of  its  tracks,"  and  a  sub- 
jection to  rules  and  regulations  prescribed  by  the  duly- 
authorized  officers  of  the  lessor  and  lessee  companies, 
and,  in  case  of  disagreement,  subjection  to  the  decision 
of  referees,  mutually  appointed,  invested  with  power 
to  prescribe  schedules,  rules,,  and  regulations,  and  to 
modify  existing  ones. 

These  contracts,  in  my  opinion,  are  plainly  void, 
within  the  principles  of  the  following  cases  :  Thomas 
■v.  Railroad  Co.,  101  U.  S.   71;  Branch  v.   Jesup,   106 
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U.  S.  468,  1  Sup.  Ct.  495 ;  Pennsylvania  R.  Co.  t*.  St. 
Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290,  6  Sup.  Ct. 
1094;  Oreg-on  Ry.  &  Nav.  Co.  2'.  Oregfonian  Ry.  Co., 
130  U.  S.  1,  9  Sup.  Ct.  409;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct. 
478.  The  doctrine  of  those  cases  may  be  sufficiently 
expressed  by  the  following*  paragraph,  taken  from  the 
opinion  of  Mr.  Justice  Miller  in  the  case  of  Penn- 
sylvania R.  Co.  t'.  St.  Louis,  A.  &  T.  H.  R.  Co.,  118 
U.  S.  309,  6  Sup.  Ct.  1094. 

**  We  think  it  may  be  stated,  as  the  just  result  of 
these  cases,  and  on  sound  principle,  that,  unless  speci- 
ally authorized  by  its  charter,  or  aided  by  some  other 
legislative  action,  a  railroad  company  cannot,  by  lease 
or  any  other  contract,  turn  over  to  another  company, 
for  a  long  period  of  time,  its  road  and  all  its  appurten- 
ances, the  use  of  its  franchises,  and  the  exercise  of  its 
powers,  nor  can  any^  other  railroad  company,  without 
similar  authority,  make  a  contract  to  receive  and  oper- 
ate such  road,  franchise,  and  property  of  the  first  cor- 
poration, and  that  such  a  contract  is  not  among  the 
ordinary  powers  of  a  railroad  company,  and  is  not  to  be 
presumed  from  the  usual  g-rant  of  powers  in  a  railroad 
charter." 

To  which  maj''  be  added  the  following  observations 
of  Mr.  Justice  Gray  in  the  very  recent  case  of  Cen- 
tral Transp.  Co.  r.  Pullman's  Palace  Car  Co.,  139  U. 
S.  48, 11  Sup.  Ct.  478  : 

**  The  clear  result  of  these  decisions  may  be  summed 
up  thus :  The  charter  of  a  corporation,  read  in  the 
ligfht  of  any  g-eneral  laws  which  are  applicable,  is  the 
measure  of  its  powers,  and  the  enumeration  of  those 
powers  implies  the  exclusion  of  all  others  not  fairly  in- 
cidental. All  contracts  made  by  a  corporation  beyond 
the  scope  of  those  powers  are  unlawful  and  void,  and 
no  action  can  be  maintained  upon  them  in  the  courts, 
and  this  upon  three  distinct  grounds :  The  obligation 
of  every  one  contracting*  with  a  corporation  to  take  no- 
tice of  the  legal  limits  of  its  powers ;  the  interests  of 
the  stockholders  not  to  be  subjected  to  risks  which  they 
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have  never  undertaken  ;  and,  above  all,  the  interest  of 
the  public,  that  the  corporation  shall  not  transcend  the 
powers  conferred  upon  it  by  law." 

In  commenting-  upon  that  clause  of  the  contracts  in 
which  the  Union  Pacific  Company  **lets  the  Rock  Is- 
land Company  into  the  full,  equal,  and  joint  possession 
and  use  of  its  main  and  passing"  tracks,"  the  opinion  of 
the  court  states  that  *'the  possession  here  spoken  of 
was  such  possession  as  the  Rock  Island  Companj*^ 
would  have  when  its  engines,  cars,  and  trains  were  run- 
ning over  the  tracks.  The  company  had  no  possession 
before  its  trains  came  on  the  tracks,  or  after  they  had 
run  off  of  them  ;  and,  while  its  trains  were  on  the 
tracks,  its  possession  was  only  of  the  particular  part 
occupied,  temporarily,  while  running*  over  them." 

But  this  view,  I  submit,  overlooks  the  necessary 
meaning  of  the  languag-e  of  the  contracts.  The  posses- 
sion w^hose  right  is  given  is  described  as  full — that  is, 
entire,  not  imperfect,  or  insufficient ;  as  equal — that  is, 
as  great  as  that  of  the  lessor  company ;  as  joint — that  is, 
united  in  interest  and  obligation  with  the  other  party. 
If  doubt  could  be  entertained  of  the  meaning-  of  lan- 
g-uag-e  so  explicit,  such  doubt  would  be  removed  by  the 
other  express  provisions  that  the  '*  schedule  of  rules 
and  regulations  shall,  as  nearly  as  may  be  practicable, 
accord  equality  of  right,  privileg*e,  and  advantagfe  to 
trains  of  the  same  class  operated  by  the  lessor  and 
lessee,  and  to  trains  of  a  superior  class  operated  by 
either,  a  preference  over  trains  of  an  inferior  class  op- 
erated by  the  other.  *  *  *  All  rules  and  reg-ula- 
tions  shall  be  reasonable  and  just  to  both  lessor  and 
lessee,  and  shall  secure  to  neither  any  preference  or 
discrimination  against  the  other." 

Again,  the  opinion  states  that,  * 'moreover,  all  trains 
were  to  be  moved  under  the  direction  of  an  officer  of 
the  Pacific  Company.  The  Rock  Island  trains,  coming* 
upon  a  Pacific  track,  immediately  passed  from  the  con- 
trol of  the  Rock  Island  Company  into  that  of  the  Pa- 
cific, and  its  officials  were  subject  to  the  orders  of  the 
Pacific's  officers." 
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I  am  unable  to  so  read  any  provision  of  the  contract. 
On  the  contrary,  as  already  stated,  it  is  expresslj'^ 
stipulated  that  '*the  schedules  of  rules  and  regulations 
for  the  movement  of  engines  and  trains  over  the  several 
railways  hereby  let  and  demised  shall  be  made  for  each 
railway  by  the  duly-authorized  officers  of  the  lessor 
and  lessee  companies  by  which  such  railways  shall  at 
the  time  be  operated"  ;  and,  if  the  parties  cannot  agree 
upon  such  rules  and  regulations,  then  mutually  ap- 
pointed referees  shall  exercise  authority  to  ''prescribe 
schedules,  rules,  and  regulations,  and  to  modify  exist- 
ing ones."  The  plain  meaning,  as  I  think,  of  these 
contracts  is  that  the  Union  Pacific  Railway  Company 
has  thereby  parted  with  its  sole  and  absolute  control  of 
those  portions  of  its  road  and  tracks  that  are  embraced 
within  the  scope  of  the  contracts,  and  with  the  sole  and 
absolute  power  to  exercise  its  franchises  to  occupy, 
possess,  and  operate  such  portions  of  its  road,  and  has 
agreed  to  participate,  for  a  period  of  999  years,  with 
other  railway  companies,  in  the  full,  joint,  and  equal 
possession  of  those  portions  of  its  road,  in  their  physi- 
cal aspect,  and  to  confer  upon  such  other  companies  the 
right  to  join,  on  equal  terms,  in  the  making  of  all  rules 
and  regulations  pertaining  to  the  use  and  management 
thereof.  When  a  contract  provides  for  the  possession 
of  a  railroad,  and  for  its  operation  by  rules  and  regula- 
tions, it  has  covered  everything  that  exists, — the  road 
as  a  physical  structure,  and  the  franchises  to  operate  it 
by  rules  and  regulations. 

It  is  true  that  the  contract  provides  that  the  rules 
and  regulations  "shall  be  executed,  and  all  trains 
moved  under  the  immediate  direction  of  the  superinten- 
dent or  other  officer  of  the  lessor  company."  But  the 
duties  of  such  an  officer  are  subordinate.  He  is  to 
carry  out  the  rules  and  regulations  prescribed  jointly 
and  equally  by  the  lessor  and  the  lessee  companies,  and  the 
meaning  and  eflFect  of  the  provision  in  question  is  to 
prevent  the  confusion  that  would  result  if  there  were 
two  superintendents  to  enforce  the  same  rules  over  the 
same  portions  of  raili'oad. 
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The  opinion  of  the  court  disposes  of  the  cases  herein- 
before cited  by  the  observation  that  they  arose  upon 
instruments  which  dispossessed  the  corporations  of  all 
their  property,  and  of  all  capacity  to  perform  their 
public  duties,  and  that  such  is  not  the  case  here. 

But  the  reason  why  the  contracts  in  those  cases  were 
held  void  was,  not  because  they  embraced  all  the  prop- 
erty of  corporations,  but  because  the  companies  sought 
to  part  with  the  possession  and  control  of  their  property 
without  leg'islative  authority  for  doing"  so.  Can  that 
be  a  sound  view  which,  while  admitting*  that  the  Union 
Pacific  Railway  Company  is  forbidden  to  lease  the  pos- 
session and  control  of  its  road  to  another  company, 
without  authority  expressly  g*iven,  yet  would  hold  that 
that  company  may,  without  such  authority,  part  with 
the  possession  and  control  of  one-half  or  of  any  appre- 
ciable part  of  its  road  ?  Can  it  be  maintained  that, 
while  the  Union  Pacific  Railway  Company  cannot  lease 
its  railroad  from  Council  Bluffs  to  Ogfden,  it  may  con- 
tract with  the  Rock  Island  Railway  Company  to  g'ive 
it  joint  and  equal  possession  and  manag-ement  of  its. 
road  between  those  points?  And,  in  point  of  principle, 
if  such  a  contract  would  be  void  if  embracing*  the  road 
between  Council  Bluffs  and  Og*den,  how  could  it  be 
declared  valid  if  embracing-  the  road  between  Council 
Bluffs  and  South  Omaha  ? 

The  views  of  the  majority  seem  to  me  to  overlook 
the  essential  question,  and  that  is,  the  power  of  the 
Union  Pacific  Railway  Company  to  part  with  its  road 
and  franchises,  temporarily  or  forever,  in  whole  or  in 
part.  A  contract  by  that  company  to  share  its  road 
and  those  powers,  called  ** franchises,"  which  are 
necessary  to  operate  it,  is  just  as  much  forbidden  by 
the  principle  of  the  cases  as  a  contract  to  lease  its  road 
as  an  entirety.  The  objection  to  an  irrevocable  con- 
tract for  999  years,  that  the  Union  Pacific  Railway 
Company  may  hereafter  need  to  use  its  tracks  and 
franchises  in  their  entirety,  is  not  satisfactorily  met  hy 
the  sug'g'estion  that,  in  such  event,  the  courts  can  in 
some  way  relieve  the  company  from  the  contract.     It  is. 
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not  easy  to  see  how  an  eng-agfement  now  held  valid  can 
be  hereafter  dispensed  with. 

The  Union  Pacific  Railway  does  not  hold  and  exer- 
cise the  powers  conferred  on  it  by  congress,  subject  to 
the  control  and  approval  of  the  courts.  Nor  is  it  com- 
petent for  the  courts  to  enforce  or  relax,  at  their  will, 
and  according"  to  their  views  of  expediency,  the  obliga- 
tions of  contracts  into  which  the  railway  company  may 
have  entered . 

Other  provisions  of  these  contracts  which  seek  to 
subject  the  Omaha  &  Republican  Valley  Railway  Com- 
pany and  the  Salina&  Southwestern  Railway  Company 
to  the  use  of  the  Rock  Island  and  St.  Paul  Companies, 
and  which  render  the  Union  Pacific  Railway  Company 
liable  as  lessee  of  railroads  owned  by  the  Rock  Island 
Company,  are,  in  my  judgment,  equallj'  without  au- 
thority of  law.  But  it  is  scarcely  worth  while  to  con- 
sider them  minutely.  As  this  is  a  proceeding*  to  en- 
force specific  performance  of  the  entire  contract, 
invalidity  of  any  important  part  of  the  contract,  but  for 
which  it  would  not  have  been  entered  into  at  all,  is 
enough  to  defeat  the  bill. 

It  is  scarcely  necessary  to  say  that,  if  these  contracts 
were  void  for  the  reasons  gfiven,  no  action  taken  under 
them  would  justify  a  court  of  equity  in  enforcing- them. 
As  was  said  in  Thomas  v.  Railroad  Co.,  above  cited  : 
'*In  the  case  of  a  contract  forbidden  by  public  policy 
and  beyond  the  powers  of  the  defendant  corporation,  it 
was  its  legal  duty — a  duty  both  to  the  stockholders  and 
the  public — to  rescind  and  abandon  the  contract  at  the 
earliest  moment ;  and  the  performance  of  that  duty, 
though  delayed  for  several  years,  was  a  rightful  act 
when  done,  and  could  give  the  other  party  no  right  of 
action,  and  that  to  hold  otherwise  would  be  to  hold  that 
any  act  performed  in  executing  a  void  contract  makes 
all  its  parts  valid,  and  that,  the  more  that  is  done  under 
a  contract  forbidden  by  law,  the  stronger  is  the  claim 
to  its  enforcement  by  the  courts." 

**A  contract  ultra  vires  being  unlawful  and  void,  not 
because  it  is  in  itself  immoral,  but  because  the  corpo- 
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ration,  by  the  law  of  its  creation,  is  incapable  of  mak- 
ing*  it,    the   courts,    while   refusing*   to   maintain   any 
action  upon  the  unlawful  contract,  have  always  striven 
to  do  justice  between  the  parties,  as  far  as  could  be 
done  consistently  with  adherence  to  law,  by  permitting* 
~ptt)perty  or  money  parted  with  on  the  faith  of  the  un- 
lawful contract  to  be  recovered  back  or  compensation 
to  be  made  for  it.     In  such  case,  however,  the  action  is 
not  maintained  upon  the  unlawful  contract,  nor  accord- 
lug*  to   its  terms,  but  on  an  implied  contract  of  the 
^^fendant  to  return,  or,  failing  to  do  that,  to  make  com- 
"pensation  for,  money  or  property  which  it  has  no  rig*ht 
to  retain.     To  maintain  such  an  action  is  not  to  affirm, 
but  to  disaffirm,  the  unlawful  contract." 

I  think  that  the  judg'ment  of  the  circuit  court  of  ap- 
peals should  be  reversed,  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  set  aside  its  decree 
and  dismiss  the  bill. 

Mr.  Justice  Gray  likewise  dissented. 


RUDIGER 


7' 
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(Supreme  Court  of  IVisconsin^  October  /j,  i8g6,) 

Action  against  Railway  Company  for  Death  by  Wrongful  Act.* — A 
state  statute  provided  that  **  whenever  the  death  of  a  person  shall 
be  caused  by  a  wrong-ful  act,  neg-lect  or  default,  and  the  act,  neglect 
or  default  is  such  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  and  recover  damages  in  re- 
spect thereof,  then,  and  in  every  such  case  the  person  who,  or  the 
corporation  which,  would  have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  nii  action  for  damages,  notwithstanding  the  death 
of  the  person  injured  ;  provided  that  such  action  shall  be  brought  for 
a  death  caused  in  this  state,  and  in  some  court  established  by  the 

^Note, —  Where  injury  was  inflicted  or  death  occurred  out  of  the 
state  see  3  Rap.  &  Mack's  Digest  p.  781.  Notes  18  Am.  &  Eng.  R. 
Cas.  191 ;  23  Id.  382 ;  48  Id.  516 ;  41  Id.  514,  521. 
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constitution  and  laws  of  the  same.*'  Held,  that  such  statute  render- 
ed an  action  brought  under  it  local,  and  limited  the  action  to  cases 
where  death  was  caused  by  acts  committed  or  occurring  within  the 
state,  without  regard  to  whether  the  death  occurred  within  or  with- 
out the  state. 

Appeal  from  Dunn  county  circuit  court.     Afflrmed, 

The  plaintiff  brought  this  action  in  her  representa- 
tive capacity  as  administratrix  of  the  estate  of  her 
deceased  husband,  Leopold  Rudiger,  to  recover  dam- 
ages sustained  by  his  death,  occurringat  St.  Paul,  Minn. , 
but  which  was  caused  by  the  wrongful,  careless,  and 
negligent  acts  and  omissions  of  the  defendant,  occurring 
upon  the  line  of  its  railway,  between  Roberts  and  Ham- 
mond, in  Wisconsin,  aiid  while  he  was  there  a  passen- 
ger on  its  train  of  cars.  A  demurrer  to  the  plaintiff's 
complaint  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  was  overruled, 
and  the  defendant  appealed  from  the  order.  The  only 
question  presented  is  whether  a  death  occurring  outside 
this  state,  but  resulting  from  wrongful  and  negligent 
acts  within  the  state,  is  embraced  within  the  statute 
(section  4255,  Sanb.  &  B.  Ann.  St.) 

L,  K.  Luse,  for  appellant. 

/.  R.  Mathevjs,  C.  T.  Btindy,  and  T.  F.  Frawlc}\ 
for  respondent. 

PiNNEY,  J.  (after  stating  the  facts).  Section  4255, 
Sanb.  &  B.  Ann.  St.,  provides  that :  **  Whenever  the 
death  of  a  person  shall  be  caused  by  a  wrongful  act, 
neglect  or  default,  and  the  act,  neglect  or  default,  is 
such  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in  every  such  case 
the  person  who,  or  the  corporation  which,  would  have 
been  liable,  if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured  ;  provided,  that  such  action  shall  be 
brought  for  a  death  caused  in  this^  state,  and  in  some 
court  established  by  the  constitution  and  laws  of  the 
same."     No  action  would  lie  by  the  common  law  for 
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wrong-fully  causing*  the  death  of   a  human  being,  al- 
though the  wrongful  act  might,  under  some  circum- 
stances, give  a  right  of  action  to  others,  arising  out  of 
some   relation   existing   between  the  deceased  and  the 
party  suing.     In  such  cases  the  right  of  action  cannot 
spring  from  the  death  itself,  but  from  the  effect  of  the 
neglect  or  wrongful  act  upon  rights  growing  out  of 
such  relations.     For  any  personal  injury  inflicted  on 
one  in  his  lifetime  the  right  of  action  therefor  at  the 
common  law  was  extinguished  by  his  death.     Cooley, 
Torts,  §  262,  and  cases  cited.     In  Whitford  v.  Railroad 
Co.,  23  N.   Y.  470,   it   was   said   that  the   authorities 
'*  settled  the  question  that,  where  injuries  are  inflicted 
causing  the  death  of  a  person,  the  right  of  action  for 
such  injuries  dies  with  the  person  upon  whom  they  are 
inflicted.     The    exceptions    are   that  a   husband   may 
maintain  a  civil  action  for  injury  to  the  wife,  so  far  as 
medical  services  and  funeral  expenses  were  incurred, 
or  a  parent  for  the  loss  of  a  child's  services  up  to  the 
time  of  its  death  ;  but  not  for  the  loss  of  life."     In  Hol- 
lenbeck  v.   Railroad   Co.,    9  Cush.    (Mass.)   480, — an 
action  under  a  statute  providing  for  the  survival  of 
actions  of  trespass  on  the  case  for  damages  to  the  per- 
son, and  that,  '*  in  the  event  of  the  death  of  any  person 
entitled  to  bring  such  action,  or  liable  thereto,  the  same 
may  be  prosecuted  or  defended  by  or  against  his  execu- 
tor or  administrator,  in  the  same  manner  as  if  he  were 
alive,"  in  effect  like  the  statute  of  this  state  (sections 
2803,   4253)  on   the   subject  of   survival  of  actions, — 
Shaw,  C.  J.,  says:  "It  is  perfectly  well  settled  as  a 
rule  of  common  law  that  all  rights  of  action  for  injury 
to  the  person  die  with  the  person,  and  it  follows,  there- 
fore, that  if  either  the  plaintiff  or  defendant  should  die 
before  judgment,  in  existing  actions  brought  to  recover, 
such  actions  must  abate,  and,  if  none  had  been  brought 
by  the  party  injured,  none  could  be  commenced  by  his 
personal  representative.     It  was  the  obvious  purpose  of 
this  statute  to  reverse  this  rule  of  law,  and  to  provide 
that  the  right  of  action  should  survive,  as  in  case  of 
damages  to   property,  and,  of    course,  be   liable  to  be 
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prosecuted  bj^  or  against  an  executor."  It  was  also 
held,  under  this  statute,  that  if  a  death  was  instantane- 
ous, and  simultaneous  with  the  injury,  no  right  of 
action  accrued  to  the  person  killed,  and,  of  course,  none 
to  which  the  statute  would  apply.  Hollenbeck  v.  Rail- 
road Co.,  suftra.  The  statute  under  consideration  was 
enacted  to  supply  the  manifest  defect  in  the  law  as  it 
thus  existed,  and  to  provide  a  remedy  ageiinst  the 
wronjfdoer,  if  death  ensued  in  consequence  of  his  negfli- 
jrent  or  wrongful  act.  It  may  well  be  conceded  that 
the  remedy  provided  depends  entirely  upon  this  statute. 
The  question  is  as  to  its  scope  and  effect.  The  statute 
provides  (Rev.  St.  S§  4255,  4256)  that  a  right  of  action 
in  such  cases  shall  exist  in  favor  of  the  personal  repre- 
sentative of  such  deceased  person,  and  for  a  distribu- 
tion of  the  recovery  where  *'  the  act,  neglect  or  default 
is  such  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  the  action,  and  recover 
damages  in  respect  thereof,"  and  "  the  person  who,  or 
the  corporation  which,  would  have  been  liable  if  death 
had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  thedeath  of  the  person  injured."  This 
is  all  of  the  statute  declaratory  of  and  defining  the  right 
of  action.  The  cause  of  action  is  obviously  the  wrong- 
ful act  or  neglect.  The  proviso  contains  two  limita- 
tions upon  the  right  to  prosecute  the  action,  and  requires 
^1)  that  *'  such  action  shall  be  brought  for  a  death 
caused  in  this  state,  (2)  in  some  court  established  by 
the  constitution  and  laws  of  the  same."  It  is  not  made 
of  the  substance  of  the  right  of  action  that  the  death 
should  have  occurred  within  the  state,  but  the  gist  and 
substance  of  the  provision  is  that  the  death  shall  have 
been  caused  by  a  wrongful  act,  neglect,  or  default 
occurring  in  this  state  ;  but  in  what  state  the  damages 
ensued  thereon  was  not,  we  think,  intended  to  be  made 
material.  In  the  construction  of  the  act  we  ought  not 
to  restrict  its  beneficent  provisions  by  a  strained  or 
fanciful  construction,  which  a  consideration  of  the  for- 
mer state  of  the  law,  and  the  defect  to  be  remedied, 
satisfies  us  was  not  intended.     The  statute  is  a  reme- 
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dial  one,  and  should  be  construed,  not  stf ictly,  but  sa 
as  to  advance  the  remedy,  and  suppress  the  supposed 
wrong-  and  injustice  existing  under  the  former  condi- 
tion of  the  law.  The  leg-islature  doubtless  had  in  view 
the  result  ensuing-  from  siich  wrong-ful  act,  neglect,  or 
default,  and,  if  it  had  been  intended  that  the  action 
should  not  be  maintained  when  caused  by  a  wrongful 
neglect  or  default  occurring  in  this  state  if  the  conse- 
quence or  death  occurred  outside  of  the  state,  it  seems 
reasonable  to  suppose  that  they  would  have  expressly 
so  provided.  In  many  cases  arising  under  similar  acts, 
it  has  been  held  that  the  action  could  not  be  maintained 
if  the  fatal  injury  occurred  outside  of  the  jurisdiction  of 
the  state  in  which  the  statute  relied  on  was  enacted  ; 
that,  if  it  appears  that  the  injury  occurred  outside  of 
the  state,  and  it  did  not  appear  that  the  law  of  such 
state  gave  such  a  remedy,  there  could  be  no  recover}^ 
1  Shear.  &  R.  Neg.  §  131  ;  Cooley,  Torts,  §  266,  and 
cases  in  notes;  Whitford  v.  Railroad  Co.,  23  N.  Y. 
465 ;  Debevoise  v.  Railroad  Co.,  98  N.  Y.  377.  But  in 
New  York  it  is  now  settled  that  the  action  may  be 
maintained  in  a  state  other  than  where  the  injury  oc- 
curred, if  the  statutes  of  such  state  conferred  substan- 
tially the  same  remedy  as  the  statutes  of  the  latter 
state.  And  in  Dennick  v.  Railroad  Co.,  103  U.  S.  11, 
it  was  held  that  the  right  of  action,  under  such  a  statute, 
in  the  absence  of  contrary  provisions,  is  transitory,  and 
may  be  asserted  in  any  circuit  court  of  the  United  States 
having  jurisdiction  of  the  subject-matter  and  the  par- 
ties ;  and  that  where  A.  died  in  New  Jersey,  from  inju- 
ries received  in  that  state,  for  which,  if  death  had  not 
ensued,  the  party  inflicting  them  would  have  been  liable 
for  damages,  and  the  statute  of  that  state  provided  that 
in  case  of  death  such  action  might  be  brought  against 
the  party  by  the  personal  representative  of  the  deceased, 
a  recovery  by  an  administratrix  of  A.,  appointed  in 
New  York,  was  sustained  ;  the  action  having  been  com- 
menced in  the  state  court  of  that  state,  and  removed  to 
the  circuit  court  of  the  United  States  by  reason  of  the 
diverse  citizenship  of  the  parties.    In  that  case  the  stat- 
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ute  law  of  both  states  and  their  public  policy  were  sub- 
stantially identical.  The  object  and  effect  of  the  pro- 
viso to  our  statute  was  to  render  the  action  local,  and 
limit  it  to  cases  where  death  was  caused  by  acts  com- 
mitted or  occurring^  within  the  state,  without  regfard  to 
whether  the  death  occurred'  within  or  without  it.  The 
foundation  of  the  action  is  obviously  the  wrongful  or 
negligent  act  or  default  which  caused  the  injury,  and 
which  is  in  contravention  of  the  law  of  the  state.  This, 
as  we  have  said,  is  the  substantive  ground  of  action. 
De  Ham  v.  Railroad  Co.  (Tex.  Sup.)  23  S.  W.  Rep. 
381;  Hegerich  v.  Keddie,  99  N.  Y.  267;  McCarty  v. 
Railroad  Co.,  18  Kan.  46  ;  Needham  v.  Railroad  Co.,  38 
Vt.  294.  Reliance  was  placed  upon  a  casual  remark  by 
Field,  J.,  in  Railroad  Co.  v.  Whitton,  13  Wall.  270, 
285,  that  '  *  it  is  undoubtedly  true  the  right  of  action  ex- 
ists only  by  virtue  of  the  statute,  and  only  in  cases 
where  the  death  was  caused  within  the  state.  The 
liability  of  the  party,  whether  a  natural  or  artificial 
person,  extends  only  to  cases  where,  from  certain 
causes,  death  ensues  within  the  limits  of  the  state." 
The  question  we  have  been  considering  was  not  in- 
volved in  that  case,  and  the  remark  was  obiter.  For 
the  reasons  stated,  we  cannot  allow  it  to  control  our 
judgment  as  to  the  proper  construction  of  the  statute. 
The  order  overruling  the  demurrer  is  correct.  The 
order  of  the  circuit  court  is  affirmed. 


Louisville  &  N.  R.  Co. 

V. 

Bernard. 

{Court  of  Appeals  of  Kentucky,  Nov.  /g,  i8g6,) 

Injuries  to  Trespasser.* — Recovery  cannot  be  had  by  a  trespasser 
for  injuries  received  in  an  attempt  to  board  a  moving-  freight  train, 
because  a  brakeman,  in  preventing  him,  without  undue  violence, 
from  doing-  so  was  the  cause  of  his  injuries. 

*See  note  at  end  of  case. 
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Appeal  from  Simpson  county  circuit  court.     /?e- 

J,  A.  Mitchell^  H.  W,  Brt4ce  and  Win.  Lindsay,  for 
appellant. 

Goodnig'ht  &  Roark,  for  appellee. 

Lewis,  J.  Appellee,  accompanied  by  eig'ht  or  ten 
boys  and  young  men,  he  being*  then  about  full  grown, 
went  from  Franklin,  where  they  resided,  to  Woodman, 
a  town  about  eight  miles  distant  on  line  of  appellant's 
road,  where  there  was  a  colt  show  and  picnic.  But, 
failing  to  return  on  the  afternoon  passenger  train,  they, 
about  nightfall,  walked  towards  Franklin  to  a  water 
tank  one  and  a  half  miles  from  Woodman,  in  order  to 
ride  upon  a  freight  train,  arrival  of  which  they  awaited 
three  hours.  As  that  train,  after  taking  water,  was 
standing  appellee  attempted  to  board  a  car,  upon 
which  was  an  oil  tank,  but  was  prevented  \y^  one  of  the 
brakemen  ;  and,  either  in  his  effort  to  get  down,  or  be- 
ing shoved  by  the  brakeman,  he  fell,  and  a  car  wheel 
ran  onto  him,  partly  tearing  the  flesh  from  one  of  his 
heels,  and  otherwise  so  injured  him  that  he  was  con- 
fined at  his  home,  unable  to  do  work  for  several 
months,  besides  suffering  considerable  pain.  Accord- 
ing to  his  statement,  which  was  corroborated  by  two 
or  three  of  his  companions,  he  had  placed  one  foot  upon 
the  box  of  a  car  wheel,  the  other  upon  an  iron  bar 
under  the  car,  and  grasped  with  both  hands  an  iron  rod 
or  rail,  which  extended  along  the  side  of  the  oil-tank 
car,  in  the  effort,  and  was  about  to  spring  upon  top  of 
it,  when  the  brakeman,  without  speaking  to  him, 
loosened  his  grasp  upon  the  rod  and  shoved  him  down. 
The  brakeman,  however,  testifies  he  merely  put  his 
hands  upon  appellee's  arms,  and  forbade  his  getting  on 
the  car,  when  he  desisted.  That  the  purpose  of  appel- 
lee and  his  companions  in  going  to  the  water  tank  was 
to  get  a  free  ride  back  to  Franklin,  with  or  without 
permission  of  the  conductor  in  charge  of  the  freight 
train,  is  plain.  No  one  of  them  spoke  to  the  conductor, 
or  was  seen  by  him,  for  he  was  in  the  caboose  at  the 
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rear  end  of  the  train  which  was  composed  of  25  or  30 
cars,  and,  therefore,  200  or  300  yards  longf.  Besides, 
thpugh  it  was  stationary  five  or  six  minutes  while 
taking-  water,  neither  appellee  nor  any  of  his  com- 
panions attempted  to  get  aboard  the  train  until  it  was 
about  to  start,  or  was  actually  starting.  It  is  true  he, 
while  admitting  on  cross-examination,  that  he  did  not 
have  permission  of  the  conductor  to  ride  on  the  train, 
stated  in  a  general  way  he  got  permission  from  the 
brakeman.  But  that  statement  is  utterly  inconsistent 
with  his  previous  one  that  nothing  was  said  by  either 
himself  or  the  brakeman  at  the  time  he  was  shoved  or 
made  to  get  off  the  box  of  the  car  wheel.  Besides,  he 
knew  that,  if  any  other  brakeman  had  given  such  per- 
mission, it  was  in  violation  of  the  rules  of  the  company, 
and  in  disregard  of  authority  of  the  conductor  who  had 
charge  of  the  train  ;  for,  if  he  and  his  companions  had 
intended  to  pay  their  fare,  they  would  have  gone  to  the 
caboose,  where  the  conductor  was,  and  whom  they 
seemed  to  carefully  avoid.  The  evidence  is  satisfactory 
to  us  that,  when  appellant  attempted  to  get  upon  the 
oil-tank  car,  he  was,  in  law  and  fact,  as  the  lower 
court  in  instructions  to  the  jury  correctly  assumed  him 
to  be,  a  trespasser,  and  as  such  he  must  be  treated  by 
this  court,  in  determining  the  relative  rights  and  duties 
of  the  parties  to  this  litigation. 

The  lower  court,  upon  the  state  of  facts  as  we  have 
substantially  stated  them,  instructed  the  jury  to  find 
for  plaintiff  in  the  action  if  they  believed  defendant, 
through  its  agents  and  servants,  in  charge  of  and  oper- 
ating the  train  of  cars,  by  negligence,  threw  or  evicted 
the  plaintiff  therefrom  while  it  was  in  motion,  and  he 
was  injured  thereby,  unless  they  should  further  believe 
plaintiff  himself  was  guilty  of  negligence,  which  con- 
tributed to  the  injury  to  such  an  extent  as  that,  but  for 
his  own  negligence,  the  injuries  would  not  have  oc- 
curred. The  jury  was  further  instructed  they  might, 
in  addition  to  compensatory  damages,  find  punitive 
damages,  in  case  they  believed  the  plaintiff  was  injured 
by  gross  negligence  of  defendant,  acting  through  any 
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servant  in  charg-e  of  or  operating"  its  train.  There  is 
nothing  in  this  case  tending  to  show  the  brakeman,  or 
other  servant  of  appellant,  was  guilty  of  gross  negli- 
gence, and  consequent!}'  the  jury  was  notauthorizedto, 
nor  ought  they  to  have  been  instructed  they  might, 
find  punitive  damages.  Nor  do  we  think  the  facts  in 
this  case  authorized  submission  for  consideration  of  the 
jury  of  any  other  question  than  is  contained  in  the  fol- 
lowing instruction,  asked  for  appellant,  but  refused  : 
"The  court  instructs  the  jury  that  the  plaintiff,  Ber- 
nard, in  attempting  to  ride  upon  defendant's  freig'ht 
train,  was  a  trespasser ;  and  if  the  jury  believe,  from 
the  evidence,  that,  at  the  time  the  plaintiff  was  hurt, 
the  brakeman  used  no  more  force  than  was  necessarv 
to  prevent  the  plaintiff  from  getting  on  said  train,  then, 
in  such  event,  the  jury  must  find  for  defendant." 

It  is  undoubtedly  a  first  and  well-established  rule, 
heretofore  recognized  by  this  court,  that,  even  thoug'h 
a  person  be  a  trespasser  upon  a  railroad  train,  the  em- 
ployees of  the  company  are  not  justified  in  forcibly  ex- 
pelling* him  therefrom  while  the  train  is  in  motion,  or 
in  using  undue  or  brutal  means  for  the  expulsion.  The 
reason  for  that  rule  is  that  the  ordinary  result  of  ex- 
pelling a  person  from  a  train  while  in  motion  is  bodily 
injuryjto  him,  danger  of  which  is  very  little  or  very 
great  according  to  the  speed  at  which  it  is  running^. 
But  in  this  case  the  trespasser  had  not  actually  boarded 
the  train,  clandestinely  or  otherwise,  but  was  simply 
attempting  to  get  upon  one  of  the  cars  ;  and  it  is  not 
unfair  to  assume  that,  if  the  motion  of  the  train  had  so 
recently  begun,  or  was  so  slow  as  that  appellee  could 
safely  climb  upon  it,  which  he  says  he  would  have  done 
if  not  prevented,  the  brakemen  was  not  guilty  of  any 
degree  of  negligence  in  loosening  his  grasp  on  the  iron 
rod,  whereby  he  was  compelled  to  desist,  or  even  in 
shoving  him  off  the  hub  of  the  car  axle,  unless  in  doing- 
so,  he  used  more  force  than  was  necessary,  or  did  it  in 
a  brutal  manner.  For  all  the  witnesses  agree  the  train 
had  moved  but  a  short  distance,  and  none  of  them  put 
the   rate  of  speed  at  more  than  four  or  five  miles  an 
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hour  when  appellee  ceased  his  eflFort  to  get  upon  the 
car,  or  was  shoved  off  the  places  his  feet  rested  upon. 
There  is  enough  evidence  to  satisfactorily  show  that, 
immediately  after  the  train  begran  to  move,  for  which 
appellee  was  evidently  waiting",  he  commenced  his 
effort  to  g"et  upon  the  car,  and,  as  it  would  have  re- 
quired a  very  short  time  for  him  to  accomplish  the  feat, 
the  train  was  manifestly  moving*  slowly  w^hen  the 
brakeman  interfered  ;  and,  therefore,  it  would  be  an 
abuse  of  the  term  to  say  he  was  guilty  of  neg'lig'ence, 
or  any  illegal  act,  in  using*  necessary  force  to  keep  ap- 
pellee off  the  train. 

For  the  errors  of  th^  lower  court  in  g^iving*  the  in- 
struction mentioned,  and  refusing-  the  one  asked  by  ap- 
pellant, the  judgment  is  reversed  and  case  re- 
manded for  a  new  trial,  and  other  proceedings  consist- 
ent with  this  opinion. 


NOTES. 

Duty  and  Liability  of  Company  to  Trespassers  upon  its  Cars. — See 
McCann  v.  Sixth  Ave.  R.  Co.,  117  N.  Y.  505;  43  Am.  &  Engr-  R.  Cas. 
297;  Chicago,  B.  &  Q,  R.  Co.  v,  Mehlsack,  131  HI.  61  ;  41  Am.  &  Eng. 
R.  Cas.  60 ;  Missouri  Pac.  R.  Co.  v.  Evans,  71  Tex.  361 ;  37  Am.  & 
Eng.  R.  Cas.  144  ;  note  39  Id.  422  ;  note  31  Id.  376  ;  note  2  Id.  8 ;  note 
28  Id.  594, 

Liability  of  Company  Where  Trespasser  is  Ejected. — Where  the 
conductor  of  a  railroad  train,  acting*  in  the  line  of  his  duty,  ejects 
from  the  platform  of  a  car  a  person  who  has  no  right  thereon,  the 
company  is  liable  if  he  has  done  it  in  a  careless,  neglig'ent  or  reck- 
less manner,  but  not  if  he  maliciously  ejects  him  therefrom.  Penn- 
sylvania Co.  V,  Toomey,  91  Pa.  St.  256  ;  1  Am.  &  Eng.  R.  Cas.  461. 

A  trespasser  cannot  leg'ally  be  ejected  from  a  train,  when  to  do  so 
would  probably  endanger  his  life  or  cause  him  to  be  injured.  In 
spite  of  his  wrongful  conduct,  the  trespasser  does  not  forfeit  his  life 
or  subject  himself  to  loss  of  his  limbs  without  redress.  Thurman 
Jl- Louisville,  etc.,  R.  Co.  (Ky.  18%),  34  S.  W.  Rep.  893;  3  Am.  & 
^'ng.  R.  Cas.,  N.  S.,  652. 

In  Carter  v.  Louisville,  etc.,  R.  Co.,  98  Ind.  552;  8  Am.  &  Eng-.  R. 
Cas.  347,  the  company  was  held  liable  where  the  trespasser  was 
kicked  off  the  engine  while  in  motion.  So  in  Kansas  City,  etc.,  R. 
^-  V.  Kelly,  36  Kan.  655  ;  34  Am.  &  Eng.  R.  Cas.  281,  the  company 
^as  held  liable  where  a  boy  was  commanded  by  a  brakeman  to 
jump  from  a  moving  train,  and,  complying  with  the  command,  was 
injured. 

Same— Authority  of  Servants. — The  servants  of  a  railway   com- 
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pany,  put  in  charge  of  a  switching-  engine  used  to  place  cars,  have 
implied  authority  from  the  company  to  remove  trespassers  from  the 
engine  ;  and  if,  in  doing  so,  the  trespasser  be  injured,  not  in  conse- 
quence of  negligence  merely,  but  because  of  the  reckless  manner 
of  doing  it,  evincing  an  indifference  to  consequences,  the  company- 
is  liable.  Carter  v.  Louisville,  etc.,  R.  Co.,  98  Ind.  552  ;  22  Am.  & 
Eng.  R.  Cas.  360. 

A  brakeman  on  a  railroad  train  has  no  implied  authority  to  eject 
trespassers  from  the  cars.  International,  etc.,  R.  Co.  v,  Anderson, 
82  Tex.  516  ;  53  Am.  &  Eng.  R.  Cas.  60. 

To  charge  a  railroad  company  for  the  wilful  wrong  of  an  employee 
in  forcing  a  boj'  from  a  freight  train  while  in  motion,  whereby  he  is 
injured,  it  must  appear  that  the  act  was  in  the  course  of  the  em- 
ployee's business,  and  within  the  scope  of  his  authority  ;  the  boy 
being  a  trespasser,  not  a  passenger.  Bess  z/.  Chesapeake  &  OhioR. 
Co.,  35  W.  Va.  492.     53  Am.  &  Eng.  R.  Cas.  64. 

Same — Unnecessary  Violence.— It  is  the  duty  of  railway  employees 
to  use  no  greater  violence  than  is  necessary  in  ejecting  trespassers 
from  trains,  and  where  more  than  necessary  force  is  used  in  eject- 
ing a  trespasser  from  a  rapidly  moving  train  so  as  to  seriously  in- 
jure him,  the  company  is  liable.  St.  Louis  S.  W.  R.  Co.  v.  Huffman, 
(Tex.  Civ.  App.  1895),  32  S.  W.  Rep.  30,  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
157. 

San[ie — Threats. — Plaintiff  was  sitting  on  a  boxcar,  which  was 
standing  in  defendant's  yard.  An  engine  was  attached  to  the  car 
without  his  observing  it,  and  the  train  was  moved  away.  A  person 
came  to  plaintiff  and  ordered  him  to  leave  the  train,  using  violent 
and  threatening  language,  in  consequence  of  which  plaintiff  leaped 
from  the  car  while  it  was  in  rapid  motion,  and  was  injured.  The 
•court  instructed  that  if  defendant's  servant,  within  the  scope  of  his 
employment,  by  peremptory  order  and  threats,  caused  plaintiff  to 
g-et  off  the  car  when  it  was  dangerous  to  do  so,  defendant  was  liable. 
Held  correct.     Gulf,  etc.,  R.  Co.  v,  Kirkbride,  79  Tex.  457. 

Same— Street  Car.— In  Biddle  v.  Hestonville,  etc.,  R.  Co.,  112  Pa. 
St.  551,  26  Am.  &  Eng.  R.  Cas.  208,  a  boy  who  lost  his  life  in  the 
accident,  was  upon  the  defendant  company's  car  by  sufferance  of 
the  conductor.  The  car  was  a  **bobtair'  one,  and  at  the  time  of  the 
injury  was  being  driven  by  a  boy,  the  driver  being  inside  collecting 
fares.  The  boy  driving  the  car  invited  a  party  of  boys,  of  whom 
Biddle  was  one,  to  get  on  the  car.  The  driver  subsequently  shoved 
one  of  the  boys  off  the  car  and  compelled  the  others  to  get  off  while 
it  was  in  motion.  Biddle  in  attempting  to  get  off  fell  and  was  killed. 
The  court  held  that  the  company  was  liable ;  that  when  a  street 
railway  company  permits  a  boy  to  drive  its  car,  and  such  driver  in- 
vites other  boys  to  get  on,  the  conductor  when  he  puts  them  off 
should  stop  the  car  for  that  purpose.  It  was  his  duty  to  put  them 
off,  but  to  compel  them  to  jump  oft"  while  the  car  was  in  motion  ren- 
dered the  company  liable  for  any  injury  received  owing  to  such  im- 
proper conduct. 

Same — Not  Negligence  Per  Se. — Removing  a  trespasser  from  a 
train  of  cars  when  the  train  is  moving  very  slowly,  is  not  negli- 
gence or  wantonness /^^-r  5^.  Southern  Kansas  R.  Co.  v,  Sanford, 
45  Kan.  372,  47  Am.  &  Eng.  R.  Cas.  615. 
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Commonwealth 
Louisville  &  N.  R.  Co. 

[Court  of  Appeals  of  Kentucky^  Nov.  ii,  i8g6.) 

Failure  to  Give  Statutory  Signals — Recovery  of  Fines. — A  section  of 
a  state  code  provide^  that  railroad  companies,  which  violated  the  stat- 
utory provisions  in  reference  to  the  giving-  of  sig-nals  for  railway 
crossing's,  cities,  and  towns,  should  be  fined,  and  that  such  fine  should 
be  recovered  by  indictment,  and  a  subsequent  section  of  the  code 
provided  that  all  fines  imposed  by  law  mig^ht  be  recovered  by  civil 
procedure  or  by  indictment.  Held,  that  the  fine  imposed  on  rail- 
roads for  failure  to  give  signals  at  crossings,  cities,  and  towns  could 
be  recovered  by  indictment  only,  and  not  by  civil  procedure. 

Appeal  from  Hardin  county  circuit  court.  Affirmed. 

''Not  to  be  oflBcially  reported." 

Chelf  &  Van??icter  <ind  W.  S.  Taylor^   for  the  Com- 
monwealth. 
W,  H.  Marriott  and  //.    W.  Bruce,  for  appellee. 

Paynter,  J.  Section  786  of  Kentucky  Statutes  is 
as  follows,  to  wit:  ** Every  company  shall  provide 
each  locomotive  engine  passing*  upon  its  road  with  a 
bell  of  ordinary  size  and  steam  whistle,  and  such  bell 
shall  be  rung^  or  whistle  sounded,  outside  of  incorporat- 
ed cities  and  towns,  at  a  distance  of  at  least  fifty  rods 
from  the  place  where  the  road  crosses  upon  the  same 
level  any  hig'hway  or  crossing-,  at  which  a  sig-n-board 
is  required  to  be  maintained,  and  such  bell  shall  be 
rung  or  whistle  sounded  continuously  or  alternately  un- 
til the  eng-ine  has  reached  such  hig'hway  crossing*,  and 
shall  give  such  signals  in  cities  and  towns  as  the  leg^is- 
lative authorities  thereof  may  require."  Section  793 
provides  that,  in  case  of  violation  of  the  provisions  of 
the  section  quoted,  in  addition  to  subjecting*  itself  to 
any  damag^es  that  may  be  caused  by  such  failure  or  vio- 
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lation,  the  company  is  g^uilty  of  a  misdemeatior,  and 
shall  be  fined  not  less  than  SlOO  or  more  than  $500,  **  to 
be  recovered  By  indictment."  The  plaintiflF  is  proceed- 
ing" not  by  an  indictment,  but  by  an  action  brought  to 
recover  the  penalty  fixed  by^  section  793.  Section  11, 
Cr.  Code,  provides  that  a  public  oflFense  of  which  the 
only  punishment  is  a  fine  may  be  prosecuted  by  penal 
action  in  the  name  of  the  commonwealth  of  Kentucky. 
Section  1139,  St.  Ky.,  provides  that  all  fines  and  for- 
feitures which  may  be  imposed  by  law  may  be  recover- 
ed by  civil  procedure  or  upon  indictment  of  a  g-rand 
jury.  It  is  contended  that  the  provisions  of  the  Crimi- 
nal Code  and  the  statutes  are  applicable  to  this  case, 
and  that  the  remedy  is  either  by  civil  procedure  or  by  in- 
dictment. Of  course,  if  the  remedy  was  not  prescribed 
by  the  statute  under  consideration,  there  could  be  no 
doubt  that  the  position  would  be  correct.  At  the  time 
the  statute  was  enacted  to  recover  fines  or  forfeitures 
either  of  the  two  remedies  could  be  pursued.  We  must 
presume  that  the  legislature  was  acquainted  with  the 
existing*  law  upon  the  subject.  It,  therefore,  did  know 
that,  if  no  remedy  was  prescribed  in  the  act,  the  exist- 
ing law  furnished  either  of  two  remedies.  If  the  legis- 
lature had  no  purpose  to  prescribe  the  remedy  for  the 
violation  of  the  statute,  it  would  have  said  the  fine  was 
recoverable  by  civil  procedure  or  by  indictment,  or 
would  have  been  silent  upon  the  question  of  remedj^. 
Were  we  without  rules  for  the  interpretation  of  stat- 
utes, the  foregoing  view  would  be  a  satisfactory  an- 
swer to  the  contention.  It  is  said  by  Lawson  on  Rights, 
Remedies,  and  Practice  (volume  7,  §  3777)  that :  **  When 
a  statute  has  created  a  new  right,  and  has  also  pre- 
scribed a  remedy  for  the  enforcement  of  that  right,  he 
who  claims  the  right  must  pursue  the  statute  remed}^ 
So,  when  a  summary  remedy  is  given  by  statute,  those 
who  wish  to  avail  themselves  of  it  must  be  confined 
strictly  to  its  provisions,  and  can  take  nothing  by  in- 
tendment. When  a  statute  to  attain  a  particular  object 
prescribes  the  mode  of  proceeding  to  enforce  it,  that 
mode  must  be  pursued."     In  Russell  i\  Turnpike  Road 
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Co.,  13  Bush,  310,  it  is  decided  that  when  a  statute  has 
created  a  new  ri^ht,  and  also  prescribed  a  remedy  for 
the  enjoyment  oJF  the  right,  he  who  claims  the  right 
must  pursue  the  remedy.  The  same  rule  is  enunciated 
in  Com.  V.  Jellico  Coal  Min.  Co.  (Ky.)  30  S.  W.  Rep. 
611.  The  statute  gave  a  new  right,  and  prescribed  an 
indictment  as  the  remedy  for  enforcing  it ;  therefore, 
this  action  cannot  be  maintained.  The  judgment  is 
affirmed. 


Walker  et  aL 
Kinnare. 

[Circuit  Court  of  Appeals^  Seventh  Circuity  Oct,  ^^  1896.) 

Reference  to  Master  in  Chancery— Scope  of  Report. — An  order 
referring  a  cause  to  a  master  in  chancery  directed  him  to  lake  proof 
upon  the  issues  joined  by  the  pleading's,  and  report  such  testimony 
to  the  court,  with  his  conclusions  thereon.  Held,  that  such  order  re- 
quired the  master  to  report  his  conclusions  of  fact  and  of  law,  not 
the  question  of  damages  only. 

Findings  by  Master — Exceptions — Burden  of  Proof. — The  findings 
by  a  master  upon  a  reference  by  consent  of  the  parties  are  to  be 
treated  as  presumptively  correct,  and  the  burden  is  cast  upon  the 
excepting  parties  to  show  error  in  them. 

Accident  at  Crossing— Contributory  Negligence — Gates. — One  ap- 
proaching a  railway  crossing,  the  bars  of  which  were  up  and  the 
flagman  absent,  attempted  to  cross  before  a  train  of  whose  approach 
he  was  aware,  and  was  struck  by  the  train  and  injured.  Held^  that 
he  was  guilty  of  sucti  contributory  negligence  as  to  prevent  a  re- 
covery of  damages  for  his  injuries,  although  the  gates  were  not 
lowered  and  the  flagman  was  absent. 

Same. — The  deceased,  who  was  familiar  with  a  railroad  crossing 
at  which  there  w^e  a  large  number  of  tracks,  approached  it  on  a 
dark  afternoon,  when  snow  and  rain  were  falling,  and  ran  diago- 
nally across  the  crossing  in  front  of  an  approaching  train  in  order 
to  cross  before  it.     On  the  fourth  track,  a  little  to  the  rear  of  the 
engine  of  the  approaching  train,  and  not  in  sight  of  the  deceased 
when  he  approached  the  crossing,  was  au  engine  backing  towards 
the  crossing  at  a  more  rapid  rate  than  the  train.    The  headlight  on  the 
tender  of  the  engine  was  lighted,  and  the  bell  was  being  rung.     As 
the  deceased  attempted  to  cross  the  fourth  track,  he  was  struck  and 
killed  by  the  engine  backing  on  that  track.      The  engineer  as  soon 
as  he  saw  him,  applied  the  brake,  and  reversed  the  engine.    Held^ 
that  the  negligence  of  the  deceased  contributed  to  his  death. 
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Appeal  from  the  Circuit  Court  of  the  United  States, 
for  the  Northern  District  of  Illinois.     Reversed. 

The  Union  Trust  Company  of  New  York,  on  the 
23d  day  of  December,  1893,  filed  its  bill  in  the  circuit 
court  of  the  United  States  for  the  district  of  Kansas,, 
agfainst  the  Atchison,  Topeka  &  Santa  Pe  Railroad 
Company,  seeking  foreclosure  of  a  mortg-agfe  upon  its. 
railroad,  and  for  the  appointment  of  receivers,  and  on 
the  same  day  receivers  were  appointed,  pursuant  to  the 
prayer  of  the  bill ;  the  appellants  being-  the  survivors 
or  successors  of  the  appointees.  The  order  of  appoint- 
ment directed  the  receivers,  among-  other  thing-s,  to  pay 
**all  just  and  legal  liabilities  incurred  by  the  said  com- 
pany in  the  transportation  of  freig-ht  and  passeng-ers,. 

including-  damag-es  for  injuries  to  employees. 

or  other  persons  and  to  property,  which 
have  accrued,  or  upon  which  suit  has  been  brought  or 
was  pending  or  judgment  rendered,  within  twelve 
months  last  past.  On  December  26,  1893,  an  ancillary 
bill  was  filed  in  the  circuit  court  of  the  United  States 
for  the  Northern  district  of  Illinois  by  the  same  com- 
plainant against  the  same  defendant,  and  the  same  per- 
sons, by  the  last-named  court,  were  appointed  receivers 
of  the  property  within  that  district.  On  the  16th  day 
of  December,  1893,  and  prior  to  the  institution  of  either 
of  such  suits,  Joseph  P.  McMullen  came  to  his  death 
while  attempting  to  cross  Main  street,  in  the  city  of 
Chicago,  in  front  of  a  moving  engine,  operated  by  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company.  On 
March  19,  1894,  the  appellee,  as  administrator  of  the 
estate  of  McMullen,  filed  his  intervening  petition  in  the 
ancillary  suit  mentioned,  to  recover  damages,  under  the 
statute  of  the  state  of  Illinois,  on  account  of  the  death 
of  McMullen.  After  answer  and  replication,  the  court 
below,  on  the  23d  of  July,  1894,  upon  motion  of  the  so- 
licitor for  such  administrator,  and  by  consent  of  the 
solicitor  for  the  receivers,  ordered  that  the  inter- 
vening petition,  the  answer  of  the  receivers  thereto, 
and  the  replication  of  the  administrator  *'  be,  and  the 
same  are  hereby,  referred  to  B.  B.  Sherman,  Esq.,  one 
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of  the  ttiasters  in  chancery  of  this  court,  to  take  proof 
on  the  issues  joined  in  said  petition,  answer,  and  repli- 
cation, and  report  the  same  to  this  court,  with  his  con- 
clusions thereon  as  to  the  amount  of  damages,  if  any, 
which  the  said  administrator  is  entitled  to  recover  under 
said  issues." 

On  the  22d  of  December,  1894,  the  master  reported 
the  facts  found  by  him  and  his  conclusions,  as  follows : 

**  Pacts  :  First.  That  from  31st  street,  in  the  city  of 
Chicag-o,  county  of  Cook,  and  state  of  Illinois,  there 
runs  northwesterly,  to  the  south  branch  of  the  Chi- 
cag-o river,  a  street  called  '  Main  street ' ;  that  south  of 
and  near  to  the  said  Chicago  river  there  is'  a  railroad 
crossingf  at  about  risfht  angfles  with  Main  ,  .  .  .„  , 
street,  at  which  crossing  there  are  at  least 
seven  parallel  tracks,  some  witnesses  stating  the  num- 
ber to  be  twelve  ;  that  on  the  16th  day  of  December, 
1893,  the  two  most  northerlv  of  said  tracks  were  used 
by  the  Chicago  &  Alton  Railroad  Company,  and  the 
two  tracks  next  on  the  south  were  used  by  the  Illinois 
Central  Railroad  Company,  and  that  south  of  its  tracks 
were  two  other  tracks  used  by  the  defendant  railroad 
company,  and  there  were  gates  both  upon  the  north 
and  the  south  side  of  said  crossing,  which  were  opera- 
ted by  a  man  in  a  tower  situated  at  the  northeast  corner 
of  said  crossing  and  said  Main  street ;  that  the  part  of 
the  gate  extending  over  the  sidewalk  west  of  Main 
street,  and  which,  when  lowered,  extended  w^est  was 
broken  so  that  when  the  gates  were  lowered,  a  space 
of  at  least  five  or  six  feet  upon  the  outer  part  of  the 
sidewalk  west  of  Main  street  was  left  unprotected  by 
said  gate  ;  and  that  said  gate  had  been  in  that  condition 
for  a  long  time  previous  to  December  16, 1893.  Second. 
That  Joseph  P.  McMullen,  deceased,  who  was  about 
fifty-eight  years  of  age,  and  a  millwright  and  machin- 
ist by  trade,  had  been  for  about  four  months  before 
said  16th  day  of  December,  1893,  employed  upon 
a  gas  plant  then  being  erected  on  Main  street 
north  of  said  crossing ;  that  during  this  time  he 
had  lived  south  of    thirty-first  street,  and    in   going 

6  (N.  s.)  A.  &  E.  R.  Cas.— 5 
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to  and  from  his  hoitie  to  his  work,  and  returning',  he  had 
daily  passed  to  and  fro  on  Main  street,  and  crossed 
said  tracks  at  the  Main  street  crossing-  ;  that  said  Mc- 
Mullen  was  a  strong*  and  vig-orous  man,  an  expert  at 
his  business,  and  receiving*  from  S4  to  S4-.50  per  day. 
Third.  That  shortly  after  five  o'clock  in  the  afternoon 
t)f  said  16th  day  of  December,  1893,  said  Mc Mullen,  in 
g-oing-from  his  place  of  business  to  his  home,  approached 
the  Main  street  crossing-  from  the  north,  walking*  on 
the  sidewalk  west  of  Main  street ;  that  said  street 
was  sixty-six  feet  in  width,  of  which  eight  feet  on  each 
side  was  occupied  by  the  sidewalk  ;  that  the  cross- 
ing and  sidewalk  across  the  tracks  were  planked 
\A  the  same  manner,  so  that  there  was  no  perceptible 
difference  between  the  street  and  sidewalk  so  far  as 
this  crossing-  was  concerned  ;  that,  at  the  time  said  Mc- 
Mullen  was  so  approaching-  said  crossing-,  an  Illinois 
Central  freig-ht  train,  coming-  from  the  west,  nearly 
reached  the  crossing-,  and  was  within  a  block  thereof  ; 
that  south  of  the  said  Illinois  Central  train,  and  sep- 
arated from  it  by  an  intervening-  track,  two  engines  of 
the  defendant  company,  the  one  closely  following-  the 
other,  were  backing-  down  from  the  west,  and,  when 
near  the  Main  street  crossing-,  the  defendant  company's 
eng-ine,  in  advance,  was  a  little  behind  the  eng-ine  of 
the  Illinois  Central  train,  and  its  speed  a  little  g-reater  ; 
that  said  McMullen,  at  the  time  when  he  reached  the 
crossing",  saw  the  approaching-  Illinois  Central  train, 
but  could  not  see  the  defendant  company's  eng-ines  be- 
yond and  south  of  said  Illinois  Central  train  ;  that  nei- 
ther said  Illinois  Central  train  nor  said  engfines  were,  as 
they  crossed  Main  street,  running-  more  than  six  miles 
an  hour  ;  that  upon  the  end  of  the  tender  of  defendant 
company's  locomotive,  which  first  approached  the  cross- 
ing-, there  was  a  headlig'ht ;  that  the  bell  on  said  loco- 
motive had  been  ringing- continuously  for  at  least  a  mile 
west  of  said  crossing-,  and  was  ringing  when  the  engine 
approached,  and  while  it  was  passing  over  the  crossing  ; 
that  the  gate  on  the  north  side  of  the  crossing  had  not 
been  lowered  when  McMullen  passed  it,  nor  was  the 
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tower  bell  then  ring-ing-,  but  that  the  gate  was  lowered 
and  the  bell  rung-  immediately  thereafter,  and  before 
the  Illinois  Central  train  had  passed  over  the  crossing- ; 
that  there  was  no  flag^man  on  duty  at  the  time  at  the 
said  crossing ;  that  when  said  McMullen  reached  the 
crossing",  upon  the  sidewalk  west  of  Main  street,  the 
Illinois  Central  train  was  very  close  to  the  crossing* ; 
that  said  McMullen,  in  order  to  cross  in  front  of  said 
Illinois  Central  train,  turned  and  ran  to  the  southeast, 
di^onally  across  Main  street  and  the  Illinois  Centrall 
tracks,  and  in  front  of  its  engfine  ;  that,  continuing*  in 
the  same  g^eneral  direction,  he  then  passed  the  inter- 
vening track  between  the  Illinois  Central  tracks,  and 
that  upon  which  defendant  company's  eng-ines  were 
passing,  tender  first,  to  the  eastward,  and,  when  about 
half  the  way^  across  Main  street,  he  ran  in  front  of  the 
tender  of  defendant  company's  eng-ine,  and  was  struck 
and  killed  by  it,  and  his  body  carried  to  the  eastward  of 
Main  street  about  15  or  20  feet  before  the  eng^ine  could 
be  stopped  ;  that  the  engineer  of  defendant  company's 
engine,  which  struck  and  killed  said  McMullen,  applied 
the  brake,  and  reversed  his  eng-ine,  as  soon  as  he  saw 
him ;  that,  at  the  time  this  accident  happened,  it  was 
quite  dark  ;  that  a  drizzlingf  rain  and  snow  was  falling*. 
'*  Conclusions  of  law  :  First.  That  the  said  McMul- 
len, being-  familiar  with  said  crossing,  must  be  pre- 
sumed to  have  known  that  the  said  tracks  were  used  by 
different  railroads,  and  that  several  trains  or  eng-ines 
might  approach  said  crossing-  either  from  the  same  or 
opposite  directions  at  the  same  time  ;  that  he  was  put 
upon  inquiry  as  to  whether  there  were  not  other  trains 
or  engines  upon  the  tracks  south  of  the  Illi-  ,    ,  . 

/^.-^         i*«tt  jiiA       €•■€  Ib«Iobi  of  Uw. 

nois  Central,  and  which  he  was  not  able  to 
see,  and  ag-ainst  which,  if  there,  he  oug-ht  to  be  on  his 
RTiard.  Second.  That  the  employees  in  charg-e  of  the 
defendant  company's  eng-ine  took  every  reasonable  pre- 
caution, and  w^ere  not  g"uilty  of  neg-lig-ence  in  the 
premises.  Third.  That  neither  the  fact  that  the  g-ates 
Were  not  lowered  sooner,  nor  the  fact  that  part  of  the 
gate  protruding-  over  the  sidewalk  was  broken,  leaving- 
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a  vacant  space  over  a  part  of  the  sidewalk,  contributed 
in  any  manner  to  the  death  of  said  McMullen,  since  he 
saw  the  approaching*  Illinois  Central  train,  and  was 
fully  advised  of  its  approach  and  of  its  nearness.  That 
the  failure  of  the  defendant  company  and  others  using" 
said  crossing"  to  keep  a  flagman  stationed  there,  to  give 
warning  of  the  approach  of  trains  and  engines  along  the 
railroad  tracks,  did  not  contribute  to  the  accident  which 
resulted  in  the  death  of  said  McMullen.  That  the 
master  understands  the  law  to  be  that  any  failure  of  de- 
fendant railroad  company  to  comply  with  a  statutory 
requirement  or  a  city  ordinance,  or  any  negligence  on 
its  part,  which  violation  or  negligence  did  not  contri- 
bute to  the  injury  received  by  said  McMullen,  does  not 
create  a  liability  against  the  defendant  railroad  com- 
pany or  its  receivers.  Fourth.  The  master  therefore 
finds  that  the  said  administrator  is  not  entitled  to  re- 
cover as  against  said  defendant  railroad  company,  or  its 
receivers,  in  any  sum  whatsoever." 

To  this  report  the  intervener  (appellee  here)  filed  ex- 
ceptions, as  follows  : 

**  Exceptions  to  facts  found:  First.  For  that  the 
master  has  found  'that  said  McMullen,  at  the  time 
when  he  reached  the  crossing,  saw  the  approaching* 
Illinois  Central  train,'  whereas  he  should  have  found 
that  he  first  saw  said  train  when  he  reached  the  Illinois 
Central  track,  and  when  he  was  in  the  midst  of  impend- 
ing- danger.  Second.  For  that  the  master  has  found 
'  that  neither  the  Illinois  Central  train  nor  said  eng-ines 
were,  as  they  crossed  Main  street,  running  more  than 
six  miles  per  hour,'  whereas  the  master  should  have 
found  that  trains  were  going  at  least  fifteen  miles  per 
hour.  Third.  For  that  the  master  has  refused  to  find 
that  the  ordinance  of  Chicago  in  force  on  the  16th  day 
of  December,  1893,  required  a  flagman  at  said  crossing-. 
(The  fact  is,  the  ordinance  was  produced  and  quoted, 
but  master  claimed  it  was  not  within  his  province  to 
make  any  finding  on  *  question  of  ordinance  or  statute.') 
Fourth.  For  that  the  master  has  refused  to  find  that 
the  said  railroad  company  did  not  at  the  time  of  said 
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accident  render  such  protection  to  the  public  by  sub- 
stituting- a  towerman  in  lieu  of  a  flagman,  as  is  con- 
templated by  said  ordinances.  Fifth.  For  that  the 
master  has  refused  to  find  from  the  evidence  that  en- 
gineer of  said  Santa  Fe  locomotive  saw  McMuUen,  and 
reversed  his  engine  just  as  he  reached  the  west  side  of 
Main  street. 

"  Exceptions  to  conclusions  of  law:  First.  That  as 
to  the  first  finding-  of  law,  *  that  he  was  put  upon  in- 
quiry as  to  whether  there  were  or.  were  not  other 
trains  or  engines  upon  the  tracks  south  of  the  Illinois 
Central,  and  which  he  was  not  able  to  see,  and  ag-ainst 
which,  if  there,  he  oug-ht  to  be  on  hisg-uard,'  intervener 
insists  is  not  a  proper  conclusion  of  law  or  fact.  The 
master  should  have  found  that,  hy  reason  of  the  gates 
being  up  and  the  absence  of  a  flagman,  McMullen  was 
invited  to  cross  said  tracks ;  that,  by  reason  of  the  dark- 
ness then  prevailing,  he  did  not  see  said  Illinois  Cen- 
tral train  or  the  Santa  Fe  engine  until  he  was  in  immi- 
nent peril  of  his  life.  Under  these  circumstances,  the 
intervener  should  have  recovered  for  all  injury  or  dam- 
ages sustained.  Second.  That  as  to  said  second  find- 
ing of  law,  '  that  the  employees  in  charge  of  defend- 
ant's engine  took  every  reasonable  precaution,  the  mas- 
ter erred.  He  should  have  found  that  they  were  going 
at  an  unlawful  rate  of  speed,  especially  in  attempting 
to  pass  the  Illinois  Central  freight  train  at  the  cross- 
ing. Third.  That  as  to  the  third  finding  of  law  the 
master  erred  in  stating  that  the  failure  of  the  compaay 
to  observe  the  necessary  signal,  and  give  the  required 
warnings,  did  not  contribute  to  the  death  of  McMullen, 
since  the  latter  saw  and  understood  the  nearness  of  the 
Illinois  Central  train,  and,  not  so  contributing  to  the 
said  death,  the  said  company  is  not  liable.  The  master 
clearly  erred,  and  should  have  found  that  McMullen 
was  entitled  to  all  the  protection  in  the  way  of  signals 
and  notices  required  by  statute  or  ordinance.  That,  in 
the  absence  of  these,  the  burden  of  proof  is  on  the  Santa 
Fe  Company  to  show  that  notwithstanding,  if  the  re- 
quired signals  had  been  given  by  them,  the  said  McMul- 
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len  would,  nevertheless,  have  been  killed.  This  the 
said  company  has  not  shown.  Fourth.  That  as  to  the 
fourth  finding*  of  law,  that  the  said  administrator  is  not 
entitled  to  recover  as  ag^ainst  said  defendant  railroad 
company,  or  its  receivers,  in  any  sum  whatsoever,  the 
master  erred.  He  should  have  found  that  the  said  de- 
fendants were  guilty  of  neg'ligence  per  se,  and  that  the 
said  defendant  company  was  g'uilty  of  gross  careless- 
ness and  negligence.  That  said  deceased  used  ordinary 
care,  and  that  his  administrator  should  recover  dam- 
ages," etc. 

On  the  26th  of  June,  1895,  the  court  below  entered 
an  order  sustaining  the  exceptions  to  the  master's  re- 
port, and  found  that  the  intervening  petitioner  was 
entitled  to  a  decree  for  damages,  and  re-referred  the 
cause  to  the  master,  to  ascertain  the  amount  of  damages, 
and  report  to  the  court.  In  pursuance  of  that  interlo- 
cutory order  or  decree,  the  master  reported  damages  in 
the  sum  of  $4,871.69,  to  which  report  exceptions  were 
filed  by  the  appellants  here,  which  exceptions  were 
overruled  by  the  court  below,  which  court,  on  the  2d 
day  of  December,  1895,  entered  decree  in  favor  of  the 
intervener  for  the  damages  reported,  and  directed  the 
receivers  to  pay  such  amount  out  of  funds  in  their  hands 
arising  from  the  administration  of  the  estate  of  the 
Atchinson,  Topeka  &  Santa  Pe  Railroad  Company, 
from  which  decree,  upon  proper  assignments  of  error, 
the  receivers  appeal  to  this  court. 

Robert  Diailofy  for  appellants. 

Jesse  B,  Barton  and  Oscar  R,  Zipf^  for  appellee. 

Before  Woods,  Jenkins,  and  Showalter,  Circuit 
Judges. 

» 

Jenkins,  Circuit  Judge,  after  this  statement  of  the 
case,  delivered  the  opinion  of  the  court. 

An  objection,  preliminary  to  the  consideration  of  the 
merits  of  the  cause,  is  raised  by  the  appellee,  to  the  ef- 
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feet  that  the  orig-inal  order  of  reference  to  the  master 
did  not  require  him  to  report  any  conclusions 
of  his  own,  either  of  fact  or  of  law,  ^P^njJ^Jjfjjwetoijjur 
any  other  subject  than  that  of  the  amount  of  •rtep«rt. 
damages.  This  objection  seems  to  be  for 
the  first  time  raised  in  this  court,  and  cannot  be  sus- 
tained. Upon  the  face  of  the  order,  we  think  it  clear 
that  it  was  the  design  of  the  court  to  refer  the  whole 
case  to  the  master.  It  should  be  read  as  though  it  re- 
quired the  master  to  report  the  proofs  to  the  court, 
with  his  conclusions  thereon,  and  as  to  the  amount  of 
damages,  if  any,  which  the  administrator  was  entitled 
to  recover  under  the  issufc.  Ordinarily,  in  equity,  re- 
ferences are  not  made  or  evidence  taken  to  ascertain  the 
damages  to  which  a  party  is  entitled,  until  it  has  first 
been  determined  that  he  is  entitled  to  recover  at  all. 
Here  the  master  was  directed  to  take  proof  upon  the  is- 
sues joined  by  the  pleadings,  and  report  such  testimony 
to  the  court,  with  his  conclusions  thereon.  If  the  word 
**  conclusions  "  referred  simply  to  the  amount  of  dam- 
ages, the  word  would  have  been  expressed  in  the  singu- 
lar, and  not  in  the  plural.  This  construction  of  the 
order  was  the  one  adopted  and  acted  upon  by  both  par- 
ties, and  by  the  .court  below.  The  record  discloses 
that  the  appellee  filed  objections  before  the  master  to 
the  proposed  report,  insisting  that,  upon  the  merits  of 
the  case,  he  should  have  made  other  and  different  find- 
ings of  fact,  and  other  and  different  Endings  of  law, 
and  requested  the  master  to  report  certain  findings  on 
questions  of  fact  upon  which  he  had  made  no  findings 
at  all ;  and  before  the  court  he  insisted  that  the  master 
erred  in  his  findings  of  fact,  and  in  his  refusal  to  find 
upon  the  questions  as  requested.  There  was  no  objec- 
tion then  taken  that  the  order  did  not  authorize  a  find- 
ing by  the  master  upon  the  merits  of  the  case.  If  the 
order  could  be  construed  as  is  now  contended,  the  court 
sh6uld  have  stricken  out  the  findings  by  the  master  as 
unauthorized  ;  but  the  court  ordered  that  the  exceptions 
be  sustained.  This  action  by  the  court  is  a  clear  re- 
cognition that  the  order  it  had  made  required  the  mas- 
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ter  to  report  his  conclusions  of  fact  and  of  law  upon  the 
merits  of  the  case. 

The  finding-s  by  the  master  upon  a  reference  by  con- 
sent of  the  parties  are  to  be  treated  as  presumptively 

correct,  and  the  burden  is  cast  upon  the  ex- 
FiDdisn  br  iMter  cepting"  parties  to  show  error  in  them.  The 
deBftrprMf.        report  is  not  to  be  disregarded  upon  any 

lig-ht  ground ;  but  as  Mr.  Justice  Field 
observes  in  Kimberly  v.  Arms,  129  U.  S.  512,  the  find- 
ings of  the  master,  like  those  of  an  independent  tribu- 
nal, *'aretobe  taken  as  presumptively  correct,  sub- 
ject, indeed,  to  be  reviewed  under  the  reservation  con- 
tained in  the  consent  and  order  of  the  court,  when  there 
has  been  manifest  error  in  the  consideration  given  to 
the  evidence,  or  in  the  application  of  the  law,  but  not 
otherwise."  And  he  further  observes  that  the  findings 
**  should  have  been  treated  as  so  far  correct  and  bind- 
ing as  not  to  be  disturbed,  unless  clearly  in  conflict 
with  the  weight  of  the  evidence  upon  which  they  were 
made." 

A  careful  review  of  the  evidence  compels  us  to  the 
conclusion  that  the  findings  of  fact  and  of  law  by  the 
master  were  correct,  and  should  have  been  sustained. 
In  reaching  this  conclusion,  we  assume  as  matter  of 
fact  that  the  railroad  company  was  negligent  in  not  sea- 
sonably causing  the  gates  to  be  lowered 
AetWent  It  cmiiBf  at  the  crossing  upon  the  approach  of  the  Illi- 
lifence.  nois  Central  train  and  oi  the  engines  or  the 

Santa  Pe  road.  We  also  assume  that,  when 
McMuUen  approached  this  crossing,  the  gates  were  up, 
and  that  no  flagman  was  stationed  there,  to  give  warning 
of  approaching  engines  or  cars  or  of  impending  danger, 
and  that  this  was  an  invitation  to  him  to  go  upon  the 
crossing,  and  an  assurance  to  him  that  no  danger  was 
impending.  All  this,  however,  did  not  absolve  Mc- 
MuUen from  the  duty  of  care  proportioned  to  his  sur- 
roundings and  situation.  The  violation  of  duty  by  the 
company  is  not  actionable,  unless  it  be  a  proximate  and 
promoting  cause  of  the  injury.  The  lowering  of  the 
bars,  and  the  presence  of  a  flagman  properly  discharg- 
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ing  his  duty,  are  to  g"ive  notice  of  the  approach  of  a 
train ;  but  if  McMuUen  had  such  notice  otherwise  and 
in  season  to  avoid  an  injury,  if  he  was  fully  apprised  of 
what  the  flag-man  or  the  lowering  of  the  gates  would 
have  told  him,  if  he  knew  that  the  train  was  at  hand 
and  approaching  so  nearly  to  him  that  he  could  not 
safely  cross  the  track  in  front  of  it,  he  was,  in  his  at- 
tempt to  cross  in  front  of  the  approaching  train,  guilty 
of  negligence,  which  contributed  to  the  injury*  and 
which  would  prevent  a  recovery  of  damages  against  the 
■company.  See  Railroad  Co.  v.  Pears,  53  111.  115  ;  Rail- 
road Co.  V.  Bell,  70  111.  102;  Blount  v.  Railway  Co., 
22  U.  S.  App.  129. 

The  facts  touching  the  conduct  of  the  deceased  lie 
within  narrow  compass.  At  this  crossing  there  were 
from  seven  to  ten  parallel  tracks.  The  two  most 
northerly  of  the  tracks  were  used  by  the  Chicago  & 
Alton  Railroad  Company.  The  two  tracks  next  to  the 
Houth  were  used  by  the  Illinois  Central  Railroad  Com- 
pany. The  two  tracks  next  south  were 
used  by  the  Atchison,  Topeka  &  Santa  Pe 
Railroad  Company.  McMullen  was  58  years  of  age,  a 
millwright  and  machinist  by  trade,  and  for  4  months 
prior  to  this  accident  had  been  familiar  with  this  cross- 
ing, passing  it  twice  every  day.  He  was  a  strong  and 
vigorous  man,  an  expert  in  his  business,  and  in  full 
possession  of  all  his  faculties.  The  accident  occurred 
at  5  o'clock  in  the  afternoon  of  the  16th  of  December. 
McMullen  was  returning  from  his  place  of  business  to 
his  home.  The  street  was  66  feet  in  width,  8  feet  on 
either  side  being  occupied  by  the  sidewalk,  the  whole 
crossing  being  planked  so  that  there  was  no  perceptible 
difference  between  the  street  and  the  sidewalk.  An 
Illinois  Central  freight  train  was  coming  from  the  west, 
and  had  nearly  reached  the  crossing  when  McMullen 
came  upon  it.  On  the  south  track  of  the  Sante  Fe 
road  two  engines  were  backing  down  from  the  west, 
one  closely  following  the  other.  At  a  point  near  to 
Main  street,  the  engine  of  the  Santa  Pe  road,  which 
was  in  advance,  was  a  little  behind  the  engine  of  the 
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Illinois  Central  train,  and  its  speed  was  a  little  g'reater ; 
neither  eng-ine  nor  train  moviiig'  at  a  g'reater  speed  than 
six  miles  an  hour.  Upon  the  end  of  the  tender  of  the 
eng"ine  first  approaching*  the  crossing",  there  was  a  head- 
lig-ht,  which  was  lighted,  and  the  bell  of  the  eng'ine 
had  been  ring-ing*  continuously  from  the  time  the  eng'ine 
was  a  mile  west  of  the  crossing",  when  it  approached, 
and  while  it  was  passing*  over  the  crossing*.  The  g*ate 
was  lowered  and  the  tower  bell  rung*  immediately  after 
McMullen  passed  upon  the  crossing*,  and  before  the 
Illinois  Central  train  had  reached  it.  McMullen,  as 
the  master  finds,  in  order  to  cross  in  front  of  the  Illi- 
nois Central  train,  turned  and  ran  to  the  southeast 
diag-onally  across  Main  street  and  the  Illinois  Central 
tracks,  and  in  front  of  the  coming*  train.  After  passing* 
the  Illinois  Central  tracks,  he  continued  in  the  same 
g^eneral  direction,  crossing*  the  north  track  of  the  Atchi- 
son, Topeka  and  Sante  Fe  Railroad  Company,  and 
undertook  to  cross  the -track  upon  which  these  eng*ines 
were  coming*,  and  was  struck  by  the  coming*  eng*ine 
and  killed.  The  eng*ineer,  so  soon  as  he  saw  McMullen, 
applied  the  brake,  and  reversed  his  eng'ine.  It  was 
quite  dark  at  the  time  of  the  accident,  a  drizzling"  rain 
and  snow  falling^,  We  cannot  reg*ard  the  conduct  of 
McMullen,  under  the  circumstances,  otherwise  than  as 
reckless  and  inexcusable.  He  knew  that  the  Illinois 
Central  train  was  near  to  that  crossing".  This  is  made 
manifest  by  the  direction  which  he  took  to  pass  in  front 
of  it.  He  was  in  a  dang*erous  place,  with  which  he  was 
familiar.  He  knew  that  trains  and  eng*ines  were  con- 
stantly passing  and  repassing"  there.  His  duty  was 
that  of  active  watchfulness.  He  soug"ht  to  avoid  a 
minute  of  delay  by  crossing*  the  track,  upon  a  run,  in 
front  of  the  coming*  train.  In  this  he  succeeded  ;  but 
the  duty  was  still  resting*  upon  him  to  watch  for  trains 
or  eng"ines  upon  the  six  or  eig"ht  tracks  south  of  the 
Illinois  Central  track.  He  should  have  looked  before 
putting*  foot  upon  the  tracks  of  the  Sante  Pe  road.  If 
he  had  stopped  upon  the  north  track  of  that  company's 
road,  and  had  then  looked,  he  would  have  seen  the  ap- 
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proachingf  enfrine  almost  directly  in  front  of  him.  He 
could  readily  have  stopped  upon  the  north  track  of  the 
Santa  Fe  road,  and  have  avoided  the  dang-er.  As  be- 
fore, with  respect  to  the  Illinois  Central  train,  so  now, 
with  respect  to  the  eng-ine  of  the  Santa  Pe  Company, 
he  chose  to  take  the  risk  of  running-  across  the  track  in 
advance  of  the  eng-ine.  He  either  did  not  look  to  see, 
or,  seeing",  took  the  risk  of  crossing-  in  advance  of  the 
engine.  In  either  case  his  conduct  was  neg-lig-ent  and 
efiBcient  to  cause  his  death. 

We  cannot  sustain  the  contention  of  the  appellee  that 
McMullen  was  lured  into  a  position  of  sudden  dang-er 
by  the  neg-lig-ence  of  the  company,  and  that,  therefore, 
he  was  not  charg-eable  with  neg-lig-ence,  but  with  mere 
error  of  judg-ment  in  an  emerg-ency  in  which  he  was 
placed  by  the  wrongf  of  another.  He  was  in  no  situation 
of  dang-er  when  he  saw  the  Illinois  Central  train  ap- 
proaching-. He  was  iij  a  safe  position.  All  that  he 
had  to  do  was  to  stand  still  until  the  train  had  passed. 
He  preferred  to  take  the  chance  of  crossing-  this  net- 
work of  tracks  in  front  of  a  coming  train.  To  uphold 
such  conduct  would  absolve  the  public  from  all  duty  of 
care  at  railwaj'^  crossings,  and  give  sanction  to  reckless- 
ness. 

The  order  of  the  court  of  primary  administration 
directs  the  payment  of  such  claims  as  the  present  one  as 
a  preferred  claim.  The  record  does  not  give  the  order 
appointing  these  receivers  made  in  the  court  below. 
We  assume,  therefore,  for  this  purpose,  that,  being  en- 
tered ip  an  ancillary  suit,  it  was  couched  in  the  same 
language  as  the  order  of  the  court  of  primary  jurisdic- 
tion. The  conclusion  which  we  have  reached  upon  the 
merits  renders  it  unnecessary  to  give  expression  to  any 
opinion  upon  the  question  whether  such  claims  as  the 
present  one  can  in  any  just  sense  be  preferred  to  the 
mortgage  debt  of  a  railroad  company.  We  comment 
upon  the  terms  of  the  order  merely  to  observe  that  this 
court  must  not  be  deemed,  sub  silentio,  to  approve  the 
terms  of  the  order.     We  reserve  our  opinion  upon  that 
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matter  until  the  question  shall  properly  be  broug^ht  to 
our  attention. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  enter  a 
decree  in  favor  of  the  appellants,  overruling*  the  excep- 
tions to  the  master's  report  upon  the  facts,  and  dismiss- 
ing* the  intervening  petition  of  the  appellee  upon  the 
merits. 


Clare 


x\ 


New  York  &  N.  E.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts y  Oct,  22,  /Sg6.) 

Injury  to  Em ployee-r- Defective  Machinery. — In  an  action  to  recover 
for  injuries  received  by  an  employee  of  a  railway  company  result- 
ing in  his  death,  and  alleged  to  have  been  caused  by  a  defect  in  the 
machiner3''  of  a  handcar,  the  only  evidence  connecting  the  defend- 
-ant  with  the  employee's  injuries  was  that  the  fall  which  caused  the 
injuries  might  have  been  caused  by  the  slipping  of  the  gear  of  the 
-car  and  that  the  box  over  the  gear  would  rise  sufficiently  when  a 
hard  grade  was  being  climbed  to  allow  the  gear  to  slip,  but  it  was 
not  established  that  the  fall  was  caused  by  the  slipping  of  the  gear. 
Held,  that  the  court  did  not  err  in  instructing  a  verdict  .for  the  de- 
fendant. 

Exceptions  from  Worcester  county  superior  court. 
Exceptions  overruled, 

Francis  M,  Morrison^  William  A .  Gih\  and  Charles 
T,  Tatman,  for  plaintiff. 

Frank  P,  Gonlding-dL.nd  Frank  L,  Dean,  for  defend- 
ant. 

Holmes,  J.  This  is  an  action  for  personal  injuries 
to  the  plaintiff's  intestate,  one  Morrissey,  which  re- 
sulted in  his  death,  and  which  are  alleg'ed  to  have  been 
caused  by  a  defect  in  the  machinery  of  a  hand  car.  At 
the  trial  the  presiding*  judge  directed  a  verdict  for  the 
•defendant,  and  the  case  is  here  on  exceptions.      The 
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only  eyewitness  of  the  accident  was  a  fellow  workman, 
who  was  turning-  the  crank  of  the  hand  car  on  the  left, 
while  Morrissey  was  turning*  it  on  the  right.  Accord- 
injfto  his  statement,  he  himself  was  pulling  on  the 
crank,  and  Morrissey  was  pushing*,  when  Morrissey 
suddenly  went  out  of  the  car  over  the  crank,  head  first. 
The  witness  further  stated  that  he  did  not  know  what 
caused  the  accident,  that  nothing"  happened  to  his  side 
of  the  crank,  so  far  as  he  noticed  ;  and  that  it  turned  all 
right,  smooth,  without  any  trouble.  We  assume  that 
there  was  evidence  that  the  box,  when  pulled  on  as  it 
would  be  in  climbing"  a  hard  grade,  would  rise  enough 
to  allow  the  gears  to  slip.  But  there  was  no  other  evi- 
dence connecting*  the  defendant  with  Morrissey 's  fall. 
We  are  of  the  opinion  that  the  judgfe  was  right  in 
taking  the  case  from  the  jury  on  the  ground  that  it 
would  be  mere  conjecture,  at  the  best,  if  the  injury 
should  be  attributed  to  slipping  of  the  gears.  Such  a 
case  is  not  to  be  left  to  the  jury  unless  the  court  can 
say  that  the  jury  are  warranted,  from  their  experience 
as  men  of  the  world,  in  saying  that  the  accident  is  more 
likely  to  happen  from  the  alleged  defect  than  from  other 
possible  causes.  If,  on  the  other  hand,  the  court  can 
see  that  common  experience  does  not  warrant  such  a 
judgment,  it  is  its  duty  to  direct  a  verdict.  In  this  case 
it  seems  4:o  us  that  it  cannot  be  said  that  the  fall  was 
more  likely  to  happen  from  the  slipping  of  a  gear  than 
from  some  one  of  the  other  causes  for  which  the  de- 
fendant was  not  responsible.  Morrissey's  clothes  may 
have  caught  on  the  crank,  as  in  Carey  x\  Railroad,  158 
Mass.  228,  or  he  may  have  lost  his  balance  by  too  vio- 
lent a  motion,  or  he  may  have  been  seized  with  vertigo. 
The  cause  relied  on  has  to  be  set  against  the  total  of 
other  possible  causes.  We  cannot  admit  that  common 
experience  may  have  furnished  the  jury  with  data  as  to 
the  relative  frequency  of  the  different  chances  sufficient 
to  enable  them  to  pronounce  a  rational  determination. 
It  is  a  practical  question  with  reference  to  the  particu- 
lar facts  of  the  case,  but  it  is  one  of  those  practical 
questions   upon    which  the  court  has  to    exercise   its 
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judgment  in  the  first  place  before  submitting"  it  to  any 
one  else.  See  Doyle  r.  Railroad,  145  Mass.  386-388. 
The  plaintiff's  evidence,  which  is  all  that  there  is  in 
the  case  concerning*  the  precise  mode  of  the  accident, 
distinctly  negatives  the  slipping*  of  the  gear,  since  one 
handle  of  the  crank  could  not  have  moved,  irregularly 
without  the  other  doing  the  same ;  and,  although 
theoretically  the  jury  might  honestly  have  disbelieved 
so  much  of  this  evidence  as  was  unfavorable  to  the 
plaintiff,  the  testimony  brings  out  more  forcibly  the 
wholly  conjectural  character  of  the  plaintiff's  sugges- 
tion of  the  cause. 

Exceptions  overruled. 


Smith 


r. 


Chicago,  R.  I.  &  P.  Ry.  Co. 

{Supreme  Court  of  Iowa j  Oct.  27 ,  i8g6,) 

Injury  to  Employee — Negligence. — In  coupling  cars,  a  switchman 
of  a  railway  company,  after  the  signal  had  been  given  to  back  some 
cars  slowly  against  a  standing  car,  stepped  before  the  moving  cars, 
and  walked  before  them  until  they  came  to  the  standing  car,  when 
he  made  the  coupling ;  and  starting  to  step  from  between  the  cars,  he 
fell,  or  was  thrown  down,  aiid  the  car  ran  over  one  of  his  legs  in- 
flicting injuries  from  which  he  died.  After  he  fell,  the  cars  moved 
only  three  feet.  Held^  that  there  was  not  sufficient  evidence  to  es- 
tablish negligence  on  the  part  of  the  railway  company. 

Appeal  from  Polk  county  district  court.     Affirmed. 

L,  Kinkead  and  W.  C.  Kinkeady  for  appellant. 
Ctifnrnins  &  Wrig-ht,  for  appellee. 

Given,  J.  1.  The  question  involved  in  defendant's 
motion  for  a  verdict  is  whether,  under  the  evidence,  the 
court  erred  in  not  submitting  the  case  to  the  jury. 
There  being  a  dispute  as  to  the  correctness  of  the  ab- 
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stracts,  we  have  been  required  to  examine  the  tran- 
script of  the  evidence  on  file,  from  which  we  find  the 
following  to  be  the  material  facts  in  the  case :  The  de- 
ceased was  an  experienced  railroad  man,  having*  been 
employed  in  various  positions  in  the  operation  of  engines 
and  cars  for  many  years.  At  the  time  of  this  accident  he 
was  in  the  employment  of  the  defendant  as  one  of  a 
switching  crew  working  in  defendant's  yards  at  Des 
Moines.  The  crew  consisted  of  an  engineer  and  fire- 
man in  charge  of  the  engine ;  two  switchmen,  of  which 
deceased  was  one  ;  and  a  foreman  in  immediate  charge 
of  the  work  of  the  crew.  It  was  the  duty  of  this  fore- 
man and  crew  to  move  cars  about  the  yard  to  such 
points  as  directed  by  the  yard  master.  Near  6  o'clock 
on  the  evening  of  November  24,  1892,  said  crew  was 
engaged  in  putting  some  loaded  coal  cars  in  place  to  be 
unloaded  on  a  side  track  running  east  and  west  the 
grade  of  which  was  practically  level.  It  being  in  the 
dusk  of  the  evening,  the  foreman  and  deceased  each 
carried  a  lighted  lantern.  The  engine,  with  four  cars 
attached  west  of  it,  was  backed  in  from  the  east  onto 
said  side  track,  the  purpose  being  to  back  up  to  a  load- 
ed car  of  coal  standing  on  said  track,  and  to  push  it  and 
the  other  cars  further  west  to  certain  coal  sheds.  The 
west  of  the  moving  cars,  and  also  the  standing  car, 
were  what  is  known  as  foreign  or  Pennsylvania  cars, 
each  having  the  double  dead  wood  with  a  drawbar  coup- 
ling between, — a.  fact  that  was  plainly  obvious,  and 
known  to  the  foreman  and  to  the  deceased.  The  fore- 
man and  the  deceased  were  on  the  ground,  north  of 
said  side  track,  and  walking  west  with  the  moving 
cars,  near  the  west  end  thereof.  When  within  a  car's 
length  of  the  standing  car,  a  signal  to  stop  was  given, 
which  was  obeyed,  and  the  engine  and  cars  brought  to 
a  standstill.  Thereupon  the  foreman  and  the  deceased 
each  gave  a  signal  to  back  up  slow^ly,  which  was  obey- 
ed, and  the  engine  and  four  cars  were  moved  west  to 
the  standing  car  at  "not  to  exceed  two  miles  an  hour." 
After  the  signal  to  back  up  slowlj^  was  given,  the  de- 
ceased stepped  in  onto  the  track  at  the  west  end  of  the 
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moving"  cars,  for  the  purpose  of  coupling*  them  to  the 
standing  car,  and  continued  to  walk  west  with  the  mov- 
ing car  until  the  standing  car  was  reached,  whereupon 
he  made  the  coupling,  and  then  started  to  go  out  north 
from  between  the  cars.  From  some  cause  that  does 
not  appear  he  fell  or  was  thrown  down  so  that  one  or 
more  of  the  car  wheels  ran  over  one  of  his  legs  and  in- 
jured him  so  that  he  died  of  the  injury  the  next  day. 
There  is  nothing  whatever  to  show  that  his  fall  was 
caused  by  any  fault  upon  the  part  of  his  co-employees 
in  the  movement  of  the  train.  The  foreman  was  near 
by,  watching  the  movements  of  the  deceased,  and  g*ave 
a  signal  to  stop  when  the  coupling  was  made,  which 
signal  was  obeyed  so  that  the  cars  only  moved  about 
three  feet  after  the  deceased  fell.  It  is  alleg'ed  and 
argued  that  the  men  in  charge  of  the  eng*ine  were  neg-- 
ligent  in  not  stopping  the  train  the  moment  they  felt  it 
strike  the  standing  car.  The  evidence  shows  that  they 
did  so,  and  that  the  train  only  moved  about  three  feet. 
It  is  immaterial  whether  this  stop  was  made  in  obedi-- 
ence  to  the  foreman's  stop  sig'nal  or  becanse  of  strik- 
ing the  standing  car.  The  cars  were  stopped,  and, 
therefore,  there  was  no  negligence  in  this  respect.  Ap- 
pellant's counsel  contend,  and  correctly  so,  that  this 
motion  for  verdict  is  in  the  nature  of  a  demurrer  to  the 
evidence,  and  that  in  considering-  it  the  court  must  ac- 
cept as  established  whatever  the  evidence  tends  ta 
prove.  We  have  examined  the  evidence  with  care,  and, 
applying  this  rule,  fail  to  discover  in  it  anything  that 
tends  to  establish  negligence  upon  the  part  of  the  de- 
fendant or  its  employees.  We  think  that  but  one  con- 
clusion can  be  drawn  from  it,  and  that  is  that  the  ac- 
cident occurred  because  deceased  made  a  misstep  that 
caused  him  to  fall,  when  coming  from  between  the  cars. 
We  think  there  was  no  error  in  sustaining  defendant's, 
motion  for  a  verdict. 

2.  Appellant  complains  of  certain  rulings  and  state- 
ments of  the  court  in  taking  the  testimony.  Most  of 
these  complaints  relate  to  testimony  as  to  the  meanings 
of  a  *'slow  signal,"  and  whether  it  was  the  duty  of  the 
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engfineer  to  stop  the  train  without  sigfnal  on  striking* 
the  standing"  car.  The  meaning  of  '*a  slow  sig'nal  " 
was  fully  explained  by  several  witnesses.  Whether  it 
was  the  duty  of  the  engineer  to  stop  the  train  before 
feeling  the  impact  with  the  standing  car  is  immaterial 
under  this  evidence,  as  .it  appears  without  conflict  that 
he  did  stop  the  train  immediately  upon  striking  the 
standing  car,  either  because  of  that  fact  or  in  obedience 
to  the  stop  sigfnal  from  the  foreman.  He  did  stop  the 
train ;  therefore,  it  is  immaterial  as  to  whether,  under 
the  custom,  he  mig*ht  have  continued  the  movement.  It 
is  complained  that  the  court  assumed  that  the  track  was 
level.  The  evidence  shows  that  it  was  so  nearly  level 
as  that  the  g-rade  in  no  wise  affected  the  movement  or 
stopping  of  the  cars  nor  contributed  to  the  accident. 
We  have  examined  these  several  complaints  with  care, 
and  find  no  error  in  the  rulings  or  statements  of  the 
court  in  taking-  the  testimony  that  was  prejudicial  to  the 
appellant.  Our  conclusion  upon  the  record  before  us 
is  that  the  judgment  of  the  district  court  should  Be  af- 
firmed. 


LUMLEY 

V. 

Wabash  R.  Co. 

{Circuit  Court  of  Appeals  y  Sixth  Circuity  June  22,  i8g6.) 

Ancillary  Suit — Jurisdiction. — A  suit  in  equity,  filed  by  direction 
of  a  court,  ancillary  to  a  legal  action  pending  before  such  court,  is 
clearly  within  the  jurisdiction  of  the  court. 

Cancellation  of  Release  of  Damages.*— One  injured  in  a  railway 
collision  submitted  himself  to  the  chief  surgeon  of  the  railway  com- 
pany for  examination  as  to  his  injuries.  On  the  representation  of 
the  surgeon  as  to  their  extent,  he  signed  a  release  of  any  claim  for 
damages  as  to  th'e  injuries  which  he  suffered,  and  received  pay 
therefor.  Subsequently,  injuries  far  more  serious  than  those  re- 
ported by  the  surgeon  developed.     Held,  that  it  was  the  surgeon *s 

*See  note  at  end  of  case. 

6  (N.  s.)  A.  &  E.  R.  Cas.— 6 
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duty  to  have  made  known  to  the  plaintiff  such  injuries,  if  he  knew 
of  them  or  suspected  them,  knowing-  that  the  sum  given  for  the  re- 
lease would  be  fixed  upon  the  basis  of  his  opinion  as  to  the  extent 
and  character  of  the  plaintiff^s  injuries  and  the  probable  loss  of 
time  by  the  plaintiff ;  and  that  if  the  surgeon  failed  to  report  such 
injuries,  the  release  would  not  stand  as  an  impediment  to  the 
recovery  of  just  compensation  by  the  plaintiff  for  his  injuries. 

Release  of  Damages  as  to  Specified  Injuries — Effect  as  to  Unspeci- 
fied Injuries. — If  both  parties  supposed  that  the  plaintiff  had  re- 
ceived certain  injuries,  the  extent  and  character  of  which  were  con- 
sidered and  discussed  with  reference  to  the  probable  loss  of  time  by 
the  plaintiff  in  consequence  thereof,  and  a  release  specifically  men- 
tioning the  particular  injuries  known  and  considered  as  the  basis 
of  settlement  is  signed  by  the  plaintiff,  general  language  following 
will  be  held  not  to  include  a  particular  injury  then  unknown  to 
both  parties,  and  of  a  character  so  serious  as  to  clearly  indicate 
that,  if  it  had  been  known,  the  release  would  not  have  been  signed. 

Partial  Settlennent — Recovery  of  Further  Damages. — The  rule  of 
procedure  that  damages  resulting  from  one  and  the  same  cause  of 
action  must  be  sued  for  and  recovered  once  for  all,  does  not  apply 
where  the  parties  agree  upon  a  settlement  for  a  part  of  the  damages 
and  a  release  is  given  therefor,  so  as  to  bar  a  right  of  action  to  re- 
xjover  damages  for  injuries  not  covered  by  the  release. 

Same — Tender  of  Damages  Received. — Where  a  person  injured  in 
a  railway  collision  had  given  a  release  of  claim  for  damages  for  a 
part  of  his  injuries,  and  received  damages  therefor,  it  was  not  nec- 
essary that  he  should  pay  back  such  money  when  he  sought  to 
recover  for  the  other  part  of  his  injuries. 

Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Southern  Division  of  the  Eastern  District  of 
Michigan.     Reversed. 

Appellant's  bill  was  dismissed  upon  demurrer  for 
want  of  equity.  It  contained,  in  substance,  the  follow- 
ing* statement :  That  the  complainant  was  a  passeng^er 
on  the  Wabash  Railway,  in  charg-e  of  a  shipment  of 
horses  owned  by  his  employer,  which  were  being-  trans- 
ported from  Ridg*etown,  in  the  province  of  Ontario,  to 
Danville,  in  IHinois  ;  that  while  the  car  in  which  said 
horses  were  was  in  the  yards  of  the  Wabash  Railway 
Company  at  Detroit,  Mich.,  a  collision  occurred  between 
said  car  and  a  locomotive  operated  by  the  servants  of 
the  Wabash  Railway  Company,  whereby  complainant, 
who  was  in  the  car  in  discharge  of  his  duties,  sustained 
great  and  perm  inent  bodily  injuries  ;  tKat  this  collision 

occurred  on  the  night  of  October  3,    1890, 
and  was  wholly  due  to  the  fault  and  negli- 
gence of  the  servants  of  the  defendant  company  ;  that. 
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notwithstanding"  his  injuries,  he  pursued  his  journey  ; 
that  on  the  following"  morning  he  was  attended   by  a 
surgeon  in  the  employ  of  the  company,  who  placed  his 
arms  in  splints  ;  that  on  the  second  morning-  his  car 
reached  its  destination, — Danville,  111., — where  he  was 
taken  to  the  office  of  the  chief  surgeon  of  the  said  com- 
pany ;  that  it  was  found  that  complainant  was  suffering 
from  two  injuries, — a  superficial  contusion  on  the  fore- 
head and  a  fracture  of  the  right  arm  between  the  elbow 
and  wrist ;  that  complaint   was   made   of   pain  in   the 
right  shoulder,  but  that  said  surgeon  made  no  examina- 
tion of  the  parts,  assuring  complainant  that  the  pain  he 
noticed  was  due  to  the    broken   arm,   and   was    wholly 
^^sympathetic"  ;  that  upon  a  second  visit  to  the  office 
of  this  surgeon  he  met  one  Austin,    who   represented 
himself  as  anxious  to  settle  with  complainant  for  **the 
fracture  of  his  arm  and  the  contusion"  above  described; 
that  complainant  was  asked   what   his  regular  wages 
were ;  that  he  replied  that  he   was  a  carpenter,  and 
earned  eight  dollars  per  week  ;  that  Austin  then  asked 
the  said  surgeon  how  long  it  would  be  before  complain- 
ant would  be  well  and  able  to  resume  his  work ;    that 
the  surgeon  answered  **that  the  contusion  was  trivial, 
and  that  the  fracture  would  be  entirely   well   in  aboift 
eight  weeks"  ;  that  said  surgeon  more  than  once  as- 
sured your  orator  that  he  would  be  able  to  resume  his 
daily  occupation  '*in  not  to  exceed  eight  weeks  at  the 
very  outside"  ;    that   Austin   calculated   what    orator 
would  earn  in  eight  weeks  at  $64  ;  that  upon  a  sugges- 
tion that  his  arm  might  require  a  readjustment  of  the 
splints  on    his   arrival   at   home,  Austin  said   that   he 
would  pay  the  difference  between  $65  and  S75  **for 
that  purpose,"  and  would  pay  orator  S75  on  account  of 
said  injuries  ;  that  this  was  accepted  ;  that  :t  was  never 
claimed  or  pretended  that  the  company  was  not  liable 
for  the  injuries  sustained  in  said  collision  ;    that  a  re- 
lease was  drawn  up  by  said  Austin,  ** which  he  pretend- 
ed to  read,    *    *  *    but  that  he  read  same  with  great 
rapidity  ;  whether  he  read  all  of  it  your  orator  does 
not  know,  but  he  charges  that  he  did  not"  ;    '^that  all 
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your  orator  understood  him  to  read  was  with  regurd  to 
the  receipt  of  seventy-five  dollars,  and  the  expression, 
*fracture  of  the  arm';"  that  no  copy  of  this  release  was 
g-iven  orator,  and  that  he  never  afterwards  saw  it  until 
filed  in  court  in  a  suit  to  be  mentioned  hereafter  ;  that 
in  May  or  June,  1894,  on  request  of  orator's  counsel,  a 
copy  of  same  was  furnished  complainant,  when,  and  for 
the  first  time,  he  became  aware  that  it  contained  terms 
which  he  never  understood  as  the  subject  of  settlement 
or  consideration.  The  release  aforesaid  was  in  these 
words  :  "Whereas,  on  the  third  day  of  October,  A.  D. 
1890,  I,  Ephraim  Lumley,  of  Ridg-etown,  Ontario, 
Canada,  was  a  passenger  of  the  Wabash  Railroad  Com- 
pany, and  as  such  passeng-er  was  engaged  in  the  dis- 
charge of  my  duty  in  caring  for  horses  loaded  in  car, 
said  car  standing  on  tracks  in  R.  R.  Yard,  Detroit, 
Mich.,  at  time  said  car,  wherein  I  was,  was  run  against 
and  upon  by  a  locomotive,  giving  car  heavy  shock, 
whereby  I  was  injured,  on  the  Third  district,  E.  Divi- 
sion, of  said  railroad  ;  and  whereas,  I,  the  said  Ephraim 
Lumley,  received  certain  injuries,  to  wit,  severe  con- 
tused and  lacerated  wound  on  forehead,  right  side, 
fracture  of  right  arm  between  wrist  and  elbow,  and 
various  injuries  and  contusions,  both  internally  and  ex- 
ternally, in  and  on  various  parts  of  my  body ;  and 
whereas,  I,  the  said  Ephraim  Lumley,  believe  that  my 
injuries  are  the  direct  result  of  the  negligence  of  said 
railroad  company,  its  officers,  agents,  and  employees  ; 
and  whereas,  the  said  railroad  company  denies  any  and 
all  negligence  on  the  part  of  itself,  its  officers,  agents, 
and  employees,  and  denies  any  and  all  liability  for 
damages  for  the  injuries  so  as  aforesaid  by  me  sustained, 
but  by  reason  of  an  offer  of  compromise,  made  by  me, 
the  said  Ephraim  Lumley,  for  the  purpose  of  avoiding 
litigation,  to  receive  and  accept  the  sum  of  seventy-five 
dollars  in  full  accord  and  satisfaction  for  all  claims  for 
damages  whici  I  may  or  might  have,  either  at  common 
law  or  by  virtue  of  any  legislative  enactment  of  the 
state  of  Michigan,  for  the  injuries  aforesaid,  have  paid 
to  me  the  said  sum  of  seventy-five  dollars  :  Now,  there- 
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fore,  in  consideration  of  the  premises,  and  of  the  pay- 
ment to  me  of  the  aforesaid  sum  of  seventv-five  dol- 
lars,  the  receipt  whereof  I  do  hereby  acknowledgfe, 
remise,  quitclaim,  and  forever  dischargfe  the  said  the 
Wabash  Railroad  Company,  its  leased  and  operated 
lines,  of  and  from  all  actions,  suits,  claims,  reckoning's, 
and  demands  for,  on  account  of,  or  arising-  from  in  ju- 
ries so  as  aforesaid  received,  and  any,  every,  and  all 
results  hereafter  flowing-  therefrom.  Witness  my 
hand  and  seal  this  sixth  daj'  of  October,  A.  D.  1890." 

The  bill  then  charg-es  that,  so  far  as  said  release  un- 
dertakes or  purports  to  release  or  dischargee  said  com- 
pany from  liability  for  any  injury  except  the  head 
contusion  and  fracture  of  the  arm,  and  so  far  as  it  re- 
cites that  there  was  a  controversy  as  to  the  lia- 
bility of  the  company  **the  same  is  false  and  fraudu- 
lent, and  was  imposed  upon  your  orator  fraudulently, 
and  without  proper  reading-  upon  the  part  of  said  claim 
aofent ;  and  that  orator  never  intended  to  execute  any 
such  paper,  and  no  such  ag'reement  was  ever  made  be- 
tween the  parties."  The  bill  then  states  in  a  detailed 
way  that  the  shoulder  trouble  increased,  and  that  sub- 
sequently it  was  discovered  that  the  supposed  **  sympa- 
thetic pain  "  in  the  shoulder  and  adjacent  parts  had  an 
independent  orig-in,  the  shoulder  having*  been  dislocated 
and  fractured  ;  that  from  these  unknown  injuries  to  the 
shoulder,  complainant  was  for  a  long*  time  confined  and 
suffered  much  distress,  and  that  from  those  injuries  he 
is  and  has  been  permanently  disabled,  and  is  unable  to 
support  himself  throug-h  his  avocation  ;  that  it  was 
never  intended  to  release  said  company  from  liability 
for  any  in  juries  other  than  those  known  and  discussed 
at  the  time;  that  he  trusted  entirely  to  the  statement 
and  representations  of  the  said  chief  surg-eon  as  to  the 
character  and  extent  of  his  injuries  ;  that  he  did  not 
read  the  release  prepared  for  him,  and  relied  entirely 
upon  the  good  faith  and  honesty  of  the  servants  of  the 
company  who  prepared  it.  It  charg-es  that  if  said  sur- 
geon knew  the  fact  that  he  had  sustained  serious  and 
independent  injuries  to  his  shoulder,  his  representations 
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that  the  pain  in  his  shoulder  was  purely  sympathetic 
was  an  actual  fraud  ;  that,  on  the  other  hand,  if  he  was 
igfnorant,  the  langfuag-e  of  the  release  is  too  broad,  in 
that  it  purports  to  cover '*  various  in  juries  and  contu- 
sions, both  internally  and  externally,  in  and  on  various 
parts  of  my  body";  that  the  words  quoted  were  in- 
serted fraudulently,  and  were  no  part  of  the  subject- 
matter  of  the  settlement,  and  were  inserted  without  the 
knowledg"e  and  intent  of  the  complainant.  The  bill 
alleg-es  that  in  May  or  June,  1894,  a  copy  of  said  release 
was  obtained  from  said  company,  until  which  time  he 
was  ig-norant  of  its  terms  ;  that  under  advice  of  coun- 
sel he  at  once  tendered  a  return  of  the  $75,  with  inter- 
est, which  was  rejected  ;  that  in  JulJ^  1894,  an  action 
was  brought  in  a  state  court  to  recover  damagfes  for  the 
injuries  so  sustained  ;  that  the  defendant  company 
*'duly  moved"  that  suit  into  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Michigan  ; 
that  in  January,  1895,  that  case  came  on  for  trial  ;  that 
after  the  conclusion  of  the  evidence  and  argument  the 
court  made  an  order  allowing  plaintiff  to  withdraw  a 
juror  upon  condition  that  he  would  within  30  days  file  a 
bill  on  the  equity  side  of  that  court  for  the  purpose  of 
avoiding  the  release  aforesaid  ;  that  in  compliance  with 
that  order  this  bill  is  filed,  and  the  money  received 
under  said  release  deposited  in  the  registry  of  the  court. 
By  way  of  excusing  the  delay  in  tendering  back  said 
money  and  in  filing  a  bill  to  cancel  or  limit  said  release, 
the  bill  states  that  complainant,  owing  to  his  povertjs 
was  unable  sooner  either  to  pay  back  said  money  or 
bring  suit ;  that  he  did  not  know  that  the  release  he 
had  signed  embraced  this  injury  until  he  obtained  a 
copy  in  May  or  June,  1894 ;  that  he  had  a  good  cause 
of  action  for  the  injury  to  his  said  shoulder  and  parts 
adjacent,  for  an  amount  exceeding  S2,000 ;  that  the  de- 
fendant had  no  legal  defense  against  such  action,  and 
that  it  has  fraudulently  set  up  said  release  as  a  defense 
to  said  action.  The  bill  prays  the  cancellation  of  said 
release  as  having  been  obtained  through  fraud,  or  that 
the  court  will  enjoin  defendant  from  pleading  said  re- 
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lease  as  a  bar  to  an  action  for  said  injuries  to  complain- 
ant's right  shoulder  and  the  adjoining*  parts,  or  limit 
the  release  so  that  no  right  of  action  will  be  released 
save  that  for  the  contusion  to  the  head  and  the  frac- 
tured arm. 

Alfred  Lucking-^  for  appellant. 
Alfred  Russell^  for  appellee. 

Before  Taft  and  Lurton,  Circuit  Judges,  and 
Hammond,  J. 

After  making  the  foregoing  statement,  the  opinion 
was  deliv^ered  by  IvURTON,  Circuit  Judge. 

The  first  ground  of  demurrer  questions  the  sufficiency 
of  the  averments  of  the  bill  touching  the  jurisdiction  of 
the  court.  The  averment  is  that  the  complainant  is  **a 
resident  of  Ontario  and  a  citizen  of  the  dominion  of 
Canada."  It  is  said  that  the  averment  should  have 
been  that  he  was  **an  alien,  and  a  subject  of  the  queen 
of  Great  Britain  and  Ireland,"  and  that  the  court  is 
not  authorized  to  infer  that  he  is  an  alien  from  the  aver- 
ment of  the  bill.  For  this  counsel  cite  Anderson  v. 
Watt,  138  U.  S.  694,  702,  and  Stuart  v.  City  of  Easton, 
156  U.  S.  46.  Without  passing  upon  this 
question,  we  think  the  jurisdiction  of  the  jI!rillu3i«B."~ 
court  is  clearly  to  be  supported  upon  the 
ground  that  this  suit  is  ancillary  to  the  action  at  law. 
Whether  the  circuit  court  had  jurisdiction  in  the  legal 
action  now  pending  is  not  a  question  which  we  can  re- 
view in  this  dependent  and  collateral  suit.  This  bill 
was  filed  in  aid  of  the  legal  action,  and  by  direction  of 
the  court.  We  need  look  no  further  than  the  allega- 
tions of  the  bill,  which  show  its  collateral  character. 
Compton  V,  Railroad  Co.,  31  U.  S.  App.  529. 

The  remaining  grounds  of  demurrer  maj^  be  consid- 
ered together.  Collectively,  they  may  be  said  to  chal- 
lenjBce  the  sufficiency  of  the  facts  stated  to  justify  a 
court  of  equity  in  preventing  the  respondent  from  set- 
ting up  the  release  obtained  from  the  complainant  as  an 
impediment  to  the  recovery  at  law  of  compensation  for 
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the  injuries  he  has  sustained.  It  cannot  be  denied  that 
the  terms  of  the  release  in  question  are  sufficiently  com- 
prehensive to  prevent  a  recovery  for  any  of  the  injuries 
which  may  have  been  sustained  by  the  complainant  as 
a  consequence  of  the  negligfent  collision  of  which  he 
complains.  The  consideration  stated  in  the  release  is 
both  particular  and  general.  The  recital  is  that  Lum- 
ley  received  certain  injuries,  to- wit,  ''severe  contused 
and  lacerated  wound  on  the  forehead,  rigfht  side,  frac- 
ture of  right  arm  between  wrist  and  elbow,  and  various 
injuries  and  contusions,  both  internally  and  externally, 
in  and  on  various  parts  of  my  body."  The  release  is 
from  **all  actions,  suits,  claims,  reckonings,  and  de- 
mands for  or  on  account  of  or  arising  from  injuries  so 
as  aforesaid  received,  and  any,  every,  and  all  results 
hereafter  flowing  therefrom."  The  gravamen  of  the 
bill  is  that  complainant  received  an  .injury  to  his 
shoulder,  by  breaking  or  dislocation,  which  has  perma- 
nently disabled  him,  and  reduced  him  to  a  state  of  help- 
lessness ;  that  this  injury  is  not  a  consequence  or  result 
of  either  the  contused  wound  on  his  head  or  the  frac- 
ture of  his  right  arm,  but  was  an  independent  injur5% 
not  mentioned  or  described  in  the  release  except  as  it 
may  be  included  under  the  general  term  "  various  inju- 
ries," **  internallj"  and  externally  in  and  on  various 
parts  of  my  body."  The  explicit  averment  of  this  bill 
is  that  this  serious  injury  was  unknown  to  complainant 
at  the  time  he  gave  the  release  in  question,  and  was 
not  considered  as  an  element  for  compensation,  and,  be- 
ing unknown,  his  right  of  action  was  not  intentionallj" 
released  or  discharged.  He,  therefore,  asks  that  the 
release  be  altogether  set  aside,  or  confined  to  the  sub- 
jects discussed,  known,  and  considered  when  the  release 
was  granted.  To  give  emphasis  to  this  latter  equitable 
contention,  the  bill  states  that  attention  was  called  to 
the  fact  that  his  shoulder  gave  him  pain,  but  that  no 
phj'sical  examination  was  made  to  ascertain  the  cause  ; 
that  when  he  mentioned  this  fact,  the  chief  surgeon  of 
the  defendant,  who  was  giving  him  surgical  assistance, 
assured  him  that  the  pain  was  '*  purely  sympathetic," 
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and  was  attributable  to  his  fractured  arm.  Thus  the 
matter  was  dismissed,  and  a  release  executed  upon  the 
representation  of  this  surgical  servant  of  the  defendant 
that  the  known  and  considered  injuries  would  be  well 
within  less  than  eight  weeks.  It  has  now  turned  out 
that  this  unknown  and  unsuspected  injury  was  the 
principal  injury  sustained,  and  has  resulted  in  a  perma- 
nent and  serious  bodily  disability.  If  the  terms  of  the 
release  are  so  broad  and  comprehensive  as  to  en; brace  a 
distinct  and  independent  injury,  not  known  or  consid- 
ered by  the  parties  to  the  release,  it  will  be  most  in- 
equitable that  it  should  stand  as  an  impediment  to  the 
recovery  of  just  compensation  therefor.  There  are  two 
distinct  grounds  upon  which  relief  may  be  rested  in 
such  a  case  : 

First.  If  the  existence  of  this  injury  was  known  or 
suspected  by  the  surgeon  of  the  defendant,  it  was  his 
duty,  under  the  facts  stated  in  this  bill, 
to  have  informed  Lumley  of  the  trouble.  To  Kr "otViSj' 
say  to  him  that  the  pain  of  which  he  com- 
plained was  sympathetic,  and  was  caused  by  the  frac- 
ture below  his  elbow,  was  a  positive  misrepresentation 
of  the  truth,  and  an  operative  fraud.  To  say  that  Lum- 
ley ought  not  to  have  trusted  or  relied  upon  his  opinions 
or  representations,  knowing  that  he  was  in  the  service 
of  the  company  against  whom  he  had  a  claim,  is  no  an- 
swer. On  the  facts  stated  he  knew  that  a  release  was 
being  bargained  for  upon  the  basis  of  his  opinion  as  to 
the  extent  and  character  of  the  injuries  complainant  had 
received,  and  the  probable  time  he  would  lose  from  his 
occupation  by  reason  thereof.  He  was  under  strong 
obligation  to  give  his  honest  opinion  upon  a  matter  of 
professional  knowledge,  upon  which  he  had  every  rea- 
son to  know  this  ignorant  man  was  implicitly  relying. 

Second.  But  if  this  surgeon  honestly  supposed  the 
shoulder  pain  to  be  sympathetic,  either  because  his  exam- 
ination had  been  superficial,  or  because  he  had  made 
none,  we  would  then  have  a  case  where  a  release  is 
comprehensive  enough  to  cover  a  matter  or  claim  un- 
known to  both  i>arties,  and  was  therefore  not  the  sub- 
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ject  of  consideration.  Equity  relieves  from  mistakes 
as  well  as  frauds.  The  case  is  not  one  where  it  was 
soug"ht  to  compromise  and  settle  a  jjfeneral  claim  for  all 
the  injuries  resulting  from  a  particular  accident,  known 
and  unknown.  If  one  agrees  that  he  will  receive  a 
g-iven  amount  in  satisfaction  and  settlement  of  his  dam- 
ages sustained  through  a  particular  accident,  it  is  not 
essential  that  every  possible  consequence  of  the  tort 
shall  be  mentioned,  considered,  or  enumerated.  The 
subsequent  discovery  b}'  one  giving  such  a  release  that 
he  was  worse  hurt  than  he  had  supposed,  would  not, 
in  and  of  itself,  be  ground  for  setting  aside  the  settle- 
ment or  limiting  the  release.     We  put  our  judgment 

upon  the  facts  stated  in  this  bill,  to  wit, 
»*»••««'!>•»»«•«  that  both  parties  supposed  complainant  had 
iRjorie*.  received    certain   injuries,    the    extent   and 

character  of  which  were  considered  and  dis- 
cussed with  reference  to  the  time  which  the  injured 
party  would  probably  lose  in  consequence  thereof.  In 
such  a  case,  if  a  release  is  given  specifically  mentioning 
the  particular  injuries  known  and  considered  as  the 
basis  of  settlement,  general  language  following  will  be 
held  not  to  include  a  particular  injury  then  unknown  to 
both  parties  of  a  character  so  serious  as  to  clearly  indi- 
cate that,  it  it  had  been  known,  the  release  would  not 
have  been  signed.  This  jurisdiction  is  well  known, 
and  has  frequently  been  applied  in  cases  of  release  af- 
fecting property  rights,  both  in  courts  of  law  and 
equity. 

In  Cholmondeley  v.  Clinton,  2  Meriv.  173-352,  Sir 
William  Grant,  master  of  the  rolls,  mentions  the  case 
of  Farewell  v.  Coker,  decided  by  Lord  King,  where  a 
release  was  executed  so  general  in  its  terms  as  to  pass 
a  reversion  in  fee.  A  bill  being  filed  to  set  aside  this 
release  upon  the  ground  that  it  was  meant  only  for  a 
particular  purpose.  Lord  King  directed  an  issue  to  try — 
First,  whether,  at  the  time  of  the  execution  of  the  re- 
lease, she  knew  or  was  apprised  of  her  title  under  the 
will  to  the  reversion  ;  secondly,  whether  she  intended 
by  the  release  to  pass  that  reversion.  This  decree  was 
affirmed  by  the  house  of  lords. 
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In  Ramsden  v.  Hylton,  2  Ves.  304-309,  Lord  Hard- 
wicke,  in  considering*  whether  or  not  a  certain  demand 
was  within  the  terms  of  a  release,  said  : 

'*  First.  It  is  certain  that  if  a  release  is  given  on  a 
particular  consideration  recited,  notwithstanding  that 
the  release  concludes  with  general  words,  yet  the  law, 
in  order  to  prevent  surprise,  will  construe  it  to  relate  to 
the  particular  matter  recited,  which  was  under  the  con- 
templation of  the  parties  and  intended  to  be  released. 
The  particular  point  in  consideration  was  not  relative 
to  this  estate,  but  what  they  could  have  against  him  as. 
representative  to  his  mother,' brother,  or  father's  per- 
sonal estate,  to  which  the  words  are  particularly  con- 
fined. But  there  is  no  occasion  to  rely  on  the  law  for 
this,  for  it  is  clear  that  it  would  not  in  a  court  of  equity, 
it  being  admitted  on  all  hands,  and  it  must  be  so  taken, 
that  this  settlement  was  unknown  to  all  the  parties. 
Nor  did  the  daughters  know  of  this  contingent  provi- 
sion, beside  which  they  had  no  other  provision  out  of 
this  estate  ;  and  all  they  could  be  entitled  to  must  arise 
out  of  the  personal  estate  of  their  father  or  other  rela- 
tions. It  is  impossible,  then,  to  imply  within  the  gen- 
eral release  that  which  neither  party  could  have  under 
consideration,  and  which  it  is  admitted  neither  side 
knew  of  ;  and,  as  this  release  cannot  have  its  effect  to 
bar  this  demand,  so  it  cannot  be  set  up  against  them  in 
a  court  of  equity." 

In  Lyall  v,  Edwards,  6  H.  &  N.  336,  this  principle 
was  applied  in  the  court  of  exchequer.  A  release  was 
pleaded  to  an  action  for  conversion  of  certain  goods. 
To  this  a  release  was  pleaded  in  terms  broad  enough  to 
cover  the  claim  involved.  The  replication  was  that  at 
the  time  of  the  release  the  plaintiff  did  not  know  that 
the  defendants  had  committed  the  grievance  in  the  de- 
claration mentioned,  or  that  plaintiff  had  any  claim  or 
cause  of  action  against  the  defendants  in  respect  of  the 
fifoods  In  the  declaration  mentioned.  Pollock,  C.  B., 
said  : 

*'  The  replication  was  good.  *  *  *  It  is  a  princi- 
ple long  sanctioned  in  courts  of  equity  that  a  release 
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cannot  apply,  or  be  intended  to  apply,  to  circumstances 
of  which  a  party  had  no  knowledgfe  at  the  time  he  exe- 
cuted it,  and  that,  if  it  is  so  general  in  its  terms  as  to 
include  matters  never  contemplated,  the  party  will  be 
entitled  to  relief." 

See,  also,  London  &  S.  W.  R.  Co.  v.  Blackmore,  L. 
R.  4  H.  L.  610-623  ;  1  Story,  Eq.  Jur.  §  145  ;  and 
Phillips  V.  Clag-ett,  11  M.  &  W.  84. 

It  may  be  said  that  this  doctrine  that  a  release  cannot 
apply  or  be  intended  to  apply  to  circumstances  of  which 
the  releasing"  party  had  no  knowledge  at  the  time  of 
the  release  has  no  practica.1  application  to  damages  origi- 
nating- in  the  same  cause  of  action  ;  that,  if  this  release 
had  been  expressly  limited  to  such  damages  as  were 
recoverable  by  reason  of  complainant's  fractured  arm 
and  contused  head,  it  would  nevertheless  operate  as  a 
bar  to  an  action  for  the  other  part  of  his  damages  hav- 
ing a  common  origin  in  a  single  tort.  The 
Partial  Hetti^mwl-  general  rule  is  that  damages  resulting  from 

Recovery  of  Farther  ^  %     .t  ^    r         i  •  it 

Damatfe*.  One  and  the  same  cause  of  action  must  be 

sued  for  and  recovered  once  for  all.  But 
this  is  a  rule  of  procedure,  a  rule  of  which  Lord  Black- 
burn, in  Colliery  Co.  v.  Mitchell,  L.  R.  11  App.  138, 
said  : 

'*  I  do  not  think  it  is  one  of  those  rules  of  law  which 
depend  upon  natural  justice.  I  think  it  is  an  artificial 
rule  of  positive  law,  introduced  on  the  balance  of  con- 
venience and  inconvenience." 

As  a  rule  of  positive  law  it  has  its  exceptions.  In 
Roberts  v.  Railway  Co.,  1  F.  &  F.  460,  the  court 
refused  to  apply  it  in  a  case  where  the  plaintiff's  action 
was  for  personal  injuries  sustained  in  a  railway  acci- 
dent, whereby  he  at  the  same  time  lost  his  hat.  For 
the  latter  he  had  settled  and  given  a  receipt.  This  was 
pleaded  as  an  accord  and  satisfaction.  The  plea  was 
overruled,  Cockburn,  C.  J.,  saying  : 

*'  It  could  not  be  seriously  urged  that,  if  the  plaintiff 
has  been. seriously  injured,  he  is  precluded  from  recov- 
ery because  he  agreed  to  accept  two  pounds  for  his  hat." 

This  case  was  cited  with  approval  in  Lee  v.  Railway, 
L.  R.  6  Ch.  527-537. 
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The  rule  of  procedure  alluded  to  has  application  only 
where  the  plaintiff  has  split  up  his  cause  of  action,  and 
recovered  judgfment  in  one  suit  for  part  of  his  damages, 
and  then  brought  suit  for  the  other  part.  This  is  the 
real  basis  for  the  ruling  in  Roberts  v.  Railroad,  cited 
above.  In  Bliss  v.  Railroad  Co.,  160  Mass.  447,  the 
court,  upon  mature  consideration,  held  that  the  rule  did 
not  apply  in  cases  where  the  parties  had  agreed  upon  a 
settlement  of  a  part  of  the  damages  and  released  all 
ri^ht  of  action  for  the  part  so  settled,  and  that  such  a 
release  could  not  be  pleaded  as  a  bar  to  a  suit  for  the 
other  part,  although  that  embraced  in  the  settlement 
and  that  sued  for  constituted  together  but  one  cause  of 
action.  The  case  referred  to  is  much  in  point,  for  the 
release,  though  intended  to  include  only  a  part  of  the 
damages,  was,  in  fact,  so  comprehensive  as  to  include 
all  the  damages  sustained  by  the  plaintiff.  Upon  evi- 
dence that  the  release  had  been  procured  by  fraud,  the 
court  confined  it  to  the  damage  intended  to  be  released, 
and  permitted  a  recovery  for  the  other  part  of  the  dam- 
ages. The  plaintiff  had  retained  the  money  paid,  and 
it  was  urged  that  this  operated  as  a  bar,  just  as  the 
recovery  of  a  judgment  for  one  part  of  the  injury  would 
debar  him.     To  this  the  court  said  : 

**  But  there  are  good  reasons  for  holding  the  con- 
trary doctrine.  If  one  sues  to  recover  for  an  injury,  he 
may  well  be  held  to  include  in  his  action  all  that  he  is 
entitled  to  sue  for  in  respect  to  that  cause  of  action.  But 
if  one  is  making  a  settlement  the  same  reasons  do  not 
apply,  and  if  he  cannot  make  a  full  settlement  he  may 
make  a  partial  one,  and  thus  eliminate  one  element  from 
the  controversy . ' ' 

As  to  the  fact  that  the  plaintiff  had  not  paid  back  the 
money  he  had  received,  the  court  said  : 

**  Why  should  he  pay  it  back,  when  it  represents 
only  the  sum  agreed  on  for  his  compensation  for  that 
portion  of  his  loss  which  he  no  longer  seeks  to  recover 
for?" 

In  this  aspect  of  the  case  it  is  a  matter  of  no  im- 


94  RELEASE  OF  DAMAGES.  Vol.  VI. 

(N.  S.) 

Notes. 

portance  whether  the  plaintiflF  paid  back  or  oflFered  to 

pay  back  the  money  he  received.  He  did,  in 
5»ml^«rRewked.  ^^ct,  tender  it  back  some  three  years  after 

he  received  it.  This  delay  is  unimportant, 
as  the  statutes  of  limitation  have  not  barred  his  suit, 
aud  he  was  entitled  to  retain  it  as  a  satisfaction  for  the 
part  of  his  injury  he  had  understandingfly  settled.  If 
the  release  had,  in  fact,  been  procured  by  fraud,  he 
could  have  shown  this  at  law,  the  fact  that  the  release 
was  under  seal  out  of  the  way.  Railway  Co.  v.  Harris, 
158  U.  S.  326 ;  Mullen  v.  Railroad  Co.,  127  Mass.  86  ; 
Phillips  V.  Clagett,  11  M.  &  W.  83-89;  Barker  r. 
Richardson,  1  Y.  &  J.  361 ;  Averill  v.  Wood  78,  Mich. 
342;  Railroad  r.  Welch,  52  111.  183;  Railroad  Co  v. 
Lewis,  109  111.  120 ;  Railroad  Co.  v.  Doyle,  18  Kan.  58 ; 
Lusted  V.  Railroad  Co,,  71  Wis.  391 ;  Stone  v.  Railroad 
Co.,  66  Mich.  76,  30  Am.  &  Eng-.  R.  Cas.  600;  Dixon 
V.  Railroad  Co.,  100  N.  Y.  170,  26  Am.  &  En^.  R.  Cas. 
203.  Many  reputable  authorities  maintain  that  where 
a  release  is  obtained  by  fraud  it  is  not  necessary  that 
the  money  received  be  returned  at  all.  That  it  may  be 
credited  upon  the  recovery  is  held  to  be  sufficient.  This 
seems  to  have  been  regarded  as  proper  practice  in  Rail- 
road Co.  V.  Harris,  cited  above.  Railroad  Co.  v.  Doyle, 
Railroad  Co.  v,  Lewis,  and  Mullen  v.  Railroad  Co.,  all 
cited  heretofore,  are  express  authorities  upon  this  point. 
It  is,  however,  unnecessary  to  decide  this  question,  and 
it  is,  therefore,  reserved. 

The  facts  stated  in  this  bill  are  such  as  that  it  should 
have  been  entertained,  and  the  demurrers  overruled, 
upon  the  g*round  that  the  case  stated  was  such  as  that 
the  release  would  operate  as  a  fraud  if  the  defendant 
was  suffered  to  rely  upon  it  as  an  inpediment  to  a 
recovery  of  that  part  of  complainant's  damage  not 
discussed  or  considered,  and  not  intended  to  be  released. 
Reversed  and  remanded,  with  direction  to  overrule  the 
demurrer. 

NOTES. 

Release  of  Damages. — It  is  the  general  rule  that  a  release  of  a 
claim  for  damages  for  personal  injuries  sustained  by  the  releasor 
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may  be  avoided  if  it  was  obtained  by  fraud,  unfair  advantage, 
duress  or  mistake.  See  20  Am.  &  Eng-.  Encyclopaedia  of  Law,  p. 
763;  7  Rap.  &  Mack*s  Dig.  p.  6 ;  Chicago,  etc.,  R.  Co.  r.  Lewis,  109 
111.  120,  19  Am.  &  Eng.  R.  Cas.  224  ;  Dixon  v,  Brooklyn  City,  etc., 
R.  Co.,  100  N.  Y.  170,  26  ^m.  &  Eng.  R.  Cas.  203  ;  Buffin  v.  Mil- 
waukee, etc.,  R.  Co.,  56  Wis.  325,  10  Am.  &  Eng.  R.  Cas.  7l6 ;  Stone 
r.  Chicago,  etc..  R.  Cas.,  66  Mich.  76,  30  Am.  &.  Eng.  R.  Cas.  600, 
note  606 ;  Union  Pac.  R.  Co.  v,  Harris,  63  Fed.  Rep.  800,  60  Am.  & 
Eng.  R.  Cas.  266  ;  Albrecht  v,  Milwaukee,  etc.,  R.  Co.,  87  Wis.  105, 
^Am.  &Eng.  R.  Cas.  266;  Biiss  v.  New  York  Cent.  R.  Co.,  160 
Mass.  447,  60  Am.  &  Eng.  R.  Cas.  266  ;  White  ^^  Richmond,  etc.,  R. 
Co.,  110  N.  Car.  456,  60  Am.  &  Eng.  R.  Cas.  266;  Eagle  Packet  Co.  v, 
Defries,  94  111.  598 ;  Illinois  Cent.  R.  Co.  v.  Welsh,  52  111.  184 ;  and 
seethe  note  to  Eccles  v.  Union  Pac.  R.  Co.,  7  Utah  335,  48  Am.  & 
Eng.  R.  Cas.  42. 

Same — Extent  of  Injury  Unknown. — A  general  release  of  all  claims 
for  injuries  will  not  include  an  injury  unknown  at  the  time,  and 
which  was  not  considered  in  the  settlement  between  the  parties. 
Union  Pac.  R.  Co.  v.  Artist,  60  Fed.  Rep.  365,  59  Am.  A  Eng.  R. 
Cas.  385.  The  court  said  :  "General  words,  alone,  in  a  release, 
are  taken  most  strongly  against  the  releasor.  But  when  there  is  a 
particular  recital  followed  by  general  words  the  latter  are  qualified 
by  the  particular  recital."  Jackson  v.  Stackhouse,  1  Cow.  (N.  Y.) 
122, 126,  and  cases  cited  ;  2  Pars.  Cont.  633,  note.  The  court  below 
properly  applied  this  rule  to  the  release  in  this  case.  The  general 
words  in  the  last  half  of  it  are  limited  by  the  very  specific  recital 
of  the  injuries  that  the  $150  was  to  be  in  settlement  of,  which  is 
contained  in  the  first  half  of  the  release.  It  was  the  claims  for 
these  injuries,  and  for  these  only,  that  this  release  discharged  the 
company  from.  The  injury  now  complained  of  was  then  unknown 
to  both  parties,  and  their  settlement  was  without  reference  to  it.  A 
disregard  of  the  rule  would  work  manifest  injustice,  and  impose 
upon  the  defendant  in  error  a  release  he  did  not  intend  to  make. 
But  in  Rideal  v.  Great  Western  R.  Co.,  1  T.  &  T.  706,  it  was  held 
that  the  release  was  binding  although  the  releasor  had  sustained 
serious  injuries  of  which  he  was  unaware  when  he  entered  into  the 
release. 

Same— Representations  that  Injuries  are  Slight. — Where  an  injured 
passenger  is  induced  by  an  officer  of  the  company  to  accept  money 
and  execute  a  release  by  fraudulent  representations  that  his  inju- 
ries were  trivial,  and  that  if  they  should  afterwards  turn  out  to  be 
more  serious,  he  would  still  be  in  a  position  to  obtain  further  com- 
pensation, he  is  not  precluded  from  maintaining  an  action  for  the 
injuries  received,  provided  such  injuries  turn  out  to  be  more  serious 
than  he  had  anticipated.  Hirschfeld  z/.  London,  etc.,  R.  Co.,  2  Q. 
B.  Div.  1,  46  L.  J.  Q.  B.  D.  1.  The  relationship  of  a  medical  man  to 
his  patient  is  one  of  trust  and  confidence,  and  he  must  act  dona  fide 
in  advising  him,  or  any  settlement  made  through  him,  of  a  claim 
against  a  railway  for  a  personal  injury,  in  consequence  of  advice 
given  mala  fide ^  will  be  set  aside.  Rowe  v.  Grand  Trunk  R.  Co.,  16 
U.  C.  C.  P.  500.  Plaintiff  assumed  to  rescind  a  release  of  her  claim 
against  defendant,  on  the  ground  that  it  was  procured  by  a  false 
and  fraudulent  statement  of  defendant's  agent  that  **her  physician 
had  stated  that  her  injuries  would  soon  be  cured  with  proper  treat- 
ment.*'   Held^  that  it  was  not  necessary  that  she  should  have  enter- 
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tained  an  unquestioned  and  positive  belief  in  the  correctness  of  the 
alleged  opinion  of  the  physician.  It  was  sufficient  if  she  so  far  re- 
lied on  it  and  was  so  far  influenced  by  it  that  it  was  the  inducing^ 
cause  of  her  executing-  the  release.  Peterson  v.  Chicag-o,  etc.,  R. 
Co.,  38  Minn.  511. 

Plaintiff  was  injured  while  a  passenger  on  defendant's  road. 
She  executed  to  defendant  a  release  in  consideration  of  $225,  $25  of 
which  was  paid  her  at  the  time  of  the  release,  and  $200  the  next 
day.  She  claims  that  she  was  induced  to  execute  the  release  by 
false  representations  of  defendant.  The  court  below,  in  its  charg-e, 
submitted  to  the  jury  two  representations  as  g"rounds  on  which  she 
could  avoid  the  release.  As  to  one  of  these  representations  she  had 
learned  its  falsity,  and  knew  the  facts,  when  she  received  the  $200. 
Held,  error  in  the  court  to  submit  that  representation  to  the  jury 
as  an  independent  g"round  to  avoid  the  release.  Peterson  ?/.  Chi- 
cag-o,  etc.,  R.  Co.,  36  Minn.  399. 

Same — Miscarriage. — A  release  of  a  claim  against  a  railroad  com- 
pany for  damages  for  personal  injuries  to  a  woman,  who  feared 
that  the  injuries  would  cause  a  miscarriage,  signed  under  the  ad- 
vice of  her  husband  and  his  father  and  made  for  a  valuable  consid- 
eration, is  binding,  notwithstanding  the  subsequent  occurrence  of 
the  result  which  she  feared,  and  which  fear  caused  her  to  hesitate 
in  signing  such  release.  Eccles  v.  Union  Pac.  R.  Co.,  7  Utah  335,. 
48  Am.  A  Eng.  R.  Cas.  38. 

Same — Release  Intended  to  Apply  Only  to  Injuries  to  Property.— 
While  plaintiff  was  suflFering  from  injuries  received  in  a  collision 
on  the  railroad  of  defendant,  the  agent  of  the  latter  procured  him  to 
execute,  in  consideration  of  $50,  a  release  under  seal  of  all  claims 
against  defendant  by  reason  of  his  property  being  destroyed  at  the 
time  of  the  collision,  and  also  for  personal  injuries  received  at  that 
time.  The  jury  found  that  the  release  for  the  injuries  was  not 
talked  about  during  the  negotiations,  and  that  neither  plaintiff  nor 
the  agent  understood  that  the  release  covered  such  injuries.  The 
value  of  the  property  destroj'ed  exceeded  $50.  The  release  was  not 
read  to  plaintiff,  who  was  sick  in  bed,  and  when  handed  to  him  he 
tried  to  read  it  but  could  not  by  reason  of  dizziness  caused  by  the 
injuries,  //eld,  that  the  release  as  to  the  personal  injuries  was  not 
binding,  and  plaintiff's  ignorance  of  its  contents  was  not  the  result 
of  such  negligence  as  would  preclude  him  from  avoiding  it.  Lusted 
z/.  Chicago,  etc.,  R.  Co.,  71  Wis.  391 ;  following  Schultz  v,  Chicago, 
etc.,  R.  Co.,  44  Wis.  638;  Bussian  v,  Milwaukee,  etc.,  R.  Co.,  56. 
Wis,  326. 
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Mobile  &  O.  R.  Co. 
Wilson. 

{Circuit  Court  of  Appeals  t  Seventh  Circuity  Oct,  s,  iSg6,) 

Charge  of  Court — Instructions. — The  charg-e  should  not  omit  to 
state  that  in  respect  to  the  law  of  a  case  the  instructions  of  the 
court  are  controlling*,  and  that  -upon  matters  of  fact,  the  credibility 
of  witnesses,  the  weig"ht  of  evidence,  and  the  like,  the  jury,  thoug-h 
it  may  be  advised  by  the  court,  must  finally  exercise  an  independ- 
ent judgment.  • 

Contributory  Negligence — Burden  of  Proof. — In  federal  courts  it 
rests  upon  the  defendants  to  show  contributory  negligence,  and  the 
plaintiff,  besides  proving  the  negligence  charged,  must  show  that  he 
was  injured  thereby,  and  to  what  extent. 

Instructions — Contributory  Negligence. — A  charge  to  the  jury 
stated  in  eflFect  that  if,  by  reasonable  care  and  prudence,  the  defend- 
ant company  could  have  avoided  the  consequences  of  the  plaintiff's 
negligence,  but  failed  to  do  so,  the  plaintiff  might  recover,  though 
guilty  of  contributory  negligence,  and  in  the  next  sentence  the 
court  said  in  substance,  that  the  question  of  negligence  in  this  re- 
spect, as  in  others,  was  to  be  determined  **  in  view  of  all  the  facts 
and  circumstances  in  the  case.**  Held,  that  the  second  sentence 
was  error  in  that  it  in  effect  eliminated  from  the  case  the  question 
of  contributory  negligence. 

In  error  to  the  Circuit  Court  of  the  United  States, 
Southern  District  of  Illinois.     Reversed. 

In  this  case  the  circuit  court  refused  all  special  re- 
quests for  instructions,  and  charged  the  jury  as  fol- 
lows: '*The  declaration  in  this  case  contains  three 
counts,  each  differing-  somewhat  from  the  other,  but 
they  substantially  charge  the  defendant  railroad  com- 
pany with  so  neg-lig-ently  and  carelessly  op- 
erating  its  train,  consisting*  of  a  locomotive 
and  car,  as  that  the  plaintiff,  who  was  in  his  w^ag-on, 
driving  across  Vine  street,  in  the  city  of  Sparta,  and  at 
the  time  exercising-  due  care  and  caution,  was  struck  by 
such  engine,  and  seriously  and  permanently  injured. 
A  number  of  acts  of  imputed  negligence  on  the  part  of 
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the  defendant  are  specifically  mentioned  ;  among*  them, 
that  the  train  was  running-  at  adang-erous  rate  of  speed, 
that  no  whistle  was  sounded  or  bell  rung-,  or  care  or 
prudence  shown  in  operating*  said  train,  at  the  time  and 
place  of  the  accident.  Under  the  pleadingfs  in  this  case 
the  burden  rests  on  the  plaintiff  to  establish  the  negfli- 
g-ence  of  the  defendant,  complained  of  in  his  declara- 
tion, by  the  preponderance  of  the  evidence.  There  are 
two  questions  of  fact  in  this  case  to  be  determined  by 
you  from  the  weigfht  of  the  evidence :  First.  Was  the 
defendant  g'uilty  of  neg^lig^ence  in  approaching*  the  Vine 
street  crossing",  either  in  running*  at  a  dang'erous  rate  of 
speed  or  in  failing*  to  give  sucTi  sig-nals  as  the  law  re- 
quired it  to  g"ive?  What  is  a  safe  rate  of  speed,  or 
what  is  a  reasonable  and  timely* warning-,  depends  on  or 
may  depend  on  the  circumstances.  Of  course,  the 
^peed  of  a  train  should  not  be  so  gfreat  as  to  render  un- 
^\'uiling"  the  warning-  of  its  whistle  and  bell ;  and  while 
it  may  be  true,  the  fact  that  the  speed  of  a  train  is 
g-reater  than  the  maximum  rate  fixed  by  an  ordinance 
is  a  circumstance  from  which  neg-lig-ence  may  be  infer- 
red, yet  that  is  but  a  circumstance  to  be  considered  by 
the  jury  in  connection  with  the  other  evidence  and  cir- 
cumstances in  the  case.  If  the  evidence  in  this  case 
shows  that  the  crossing*  was  hazardous,  g-reater  care 
was  alike  required  by  both  the  defendant  company  and 
the  plaintiff  in  approaching-  it.  All  reasonable  precau- 
tions should  have  been  taken  by  the  railroad  company 
to  avoid  injury  to  persons  and  property,  and  this  in- 
cludes such  manag-ement  of  its  trains  and  such  warn- 
ing* of  their  approach,  or  such  other  reasonable  precau- 
tions, as  not  to  cause  unnecessary  risks  to  persons  on  or 
about  the  crossing*.  The  ordinary  or  proper  care  re- 
quired by  the  plaintiff  when  approaching*  a  crossings 
was  to  listen  an.l  look,  and  to  have  acted  with  reference 
to  his  own  safety,  as  a  reasonably  prudent  man  would 
have  acted  under  the  same  circumstances.  Whether 
the  plaintiff,  at  the  time  of  the  injury,  was,  under  all 
the  circumstances  of  the  case,  in  the  exercise  of  such 
care  as  would  be  expected  of  a  reasonably  prudent  and 
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careful  person  under  similar  circumstances,  is  a  ques- 
tion of  fact  submitted  to  the  determination  of  the  jury. 
If  you  believe  from  the  weig'ht  of  the  evidence  that  the 
plaintiff  was  guilty  of  contributory  neg-ligfence  he  can- 
not recover,  unless  you  further  believe,  from  the  evi- 
dence, that  the  defendant  railroad  company  mig^ht,  by 
the  exercise  of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  plaintiff's  negfligfence. 
If  it  could  have  done  this,  but  failed  to  do  so,  the  plaint- 
iflF  may  recover,  although  guilty  of  contributory  negli- 
gfence.  These  questions  of  due  care  on  the  part  of  the 
plaintiff  and  of  alleged  negligence  on  the  part  of  the 
defendant  are  questions  of  fact  to  be  determined  re- 
spectively by  you  in  view  of  all  the  facts  and  circum- 
stances in  evidence.  If  the  weight  of  the  evidence 
shows  the  defendant  was  guilty  of  the  imputed  negli- 
gence resulting  in  injury  to  the  plaintiff  when  exercis- 
ing" ordinary  care,  then  you  should  find  the  defendant 
guilty,  and  assess  plaintiff's  damages  at  whatever  sum, 
in  your  opinion,  the  evidence,  properly  considered,  may 
warrant.  If  it  does  not  so  show,  you  should  find  the 
defendant  not  guilty.  The  form  of  your  verdict  may 
be:  'We,  the  jury,  find  the  defendant  guilty,  and  as- 
sess the  plaintiff's  damages  at'  whatever  you  may 
agree  upon  under  the  evidence.  If  you  find  for  the  de- 
fendant, your  verdict  will  be  :  '  We,  the  jury,  find  the 
defendant  not  guilty.'  " 

/.  M.  Lansden^  for  plaintiff  in  error. 
/.  M.  Hamill^  for  defendant  in  error. 

Before  Woods,  Jenkins,  and  Showalter,  Circuit 
Judges. 

Woods,  Circuit  Judge  (after  stating  the  facts  as 
above).  As  we  had  occasion  to  say  in  Railroad  Co.  v. 
Kelly,  11  C.  C.  A.  260,  265  :  **  Jurors  are 
not  trained  lawyers,  and,  notwithstanding  a  iMtSctiM^"^'' 
general  charge  covering  the  issues  of  a  case, 
Jt  is  the  duty  of  the  court,  on  proper  request,  to  give 
the  jury  a  statement  of  any  distinct  doctrine  or  propo- 
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sition  which  is  fairly  and  justly  applicable  to  the  issues 
or  to  an  important  phase  of  the  case."  A  charg-e  to  a 
jury  ougfht  to  be  more  than  a  skeletonized  statement  of 
the  issues  and  of  abstract  propositions  of  law.  The 
purpose  is  that  the  jury  shall  render  an  intelligent  and 
discriminating-  verdict^  and  to  that  end  ordinarily  there 
must  be,  though  at  the  expense  of  some  repetition,  a 
distinct  and  clear  presentation,  in  the  light  of  the  evi- 
dence, of  the  diiferent  issues,  and  of  their  bearing  upon 
each  other  and  upon  the  general  result.  A  full  review 
of  the  evidence  often  may  not  be  necessary,  but  some 
explanation  of  its  relevancy  and  force,  when  the  ques- 
tions are  intricate  or  close,  should  be  given.  This 
charge,  though  comprehensive  and  concise,  on  delivery 
doubtless  was  clear  enough  to  the  lawyers  familiar  with 
the  case,  and  on  the  printed  page  it  is,  perhaps,  within 
the  comprehension  of  readers  of  average  intelligence  ; 
but  that  the  jurors,  receiving  it  in  the  usual  manner, 
would  each  properly  understand  it  in  all  its  phases  and 
applications,  is  not  probable,  and,  therefore,  the  special 
instructions  asked  should  riot  have  been  refused  solely 
because  comprehended  or  implied  in  the  meagre  expres- 
sions employed.  This  charge,  it  is  also  to  be  observed, 
is  lacking  in  important  particulars.  It  omits  to  state 
that,  in  respect  to  the  law  of  the  case,  the  instructions 
of  the  court  are  controlling,  and  that  upon  matters  of 

fact,  the  credibility  of  witnesses,  the  weight 
contribntory  lerii.  of  evidence,  and  the  like,  the  jury,  though 
Proof.       *       it  may  be  advised  by  the  court,  must  finall)'- 

exercise  an  independent  judgment.  The 
burden  of  proof  is  only  partially  stated.  In  the  federal 
courts  it  rests  upon  the  defendant  to  show  contributory 
negligence,  and  the  plaintiff,  besides  proving  the  negli- 
gence charged,  must  show  that  he  was  injured  thereby, 
and  to  what  extent. 

Exception  was  saved  and  error  assigned  upon  the 
proposition  in  the  charge  to  the  effect  that  if,  by  rea- 
sonable care  and  prudence,  the  defendant  company 
could  have  avoided  the  consequences  of  the  plaintiff's 
negligence,  but  failed  to  do  so,  the  plaintiff  might  re- 
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cover,  thoug-h  gfuilty  of  contributory  neg-ligence.  If 
understood  to  mean  that  if  the  servants  of 
the  defendant  company,  after  perceiving*  the  {J'^hJiiu  *~ 
plaintiff's  dangler,  by  reasonable  exertions,  ffffiigencf. 
could  have  avoided  the  consequences,  the 
company  was  liable  notwithstanding*  the  plaintiff's  neg- 
ligence, the  proposition  was  not  unobjectionable. 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  and  cases  there 
cited  ;  but  in  the  next  sentence,  upon  which  also  error 
is  assigned,  the  court  said.  In  substance,  that  the  ques- 
tion of  negligence  in  this  respect,  as  in  others,  was  to 
be  determined  "in  view  of  all  the  facts  and  circum- 
stances in  the  case."  That  was,  in  effect,  to  eliminate 
from  the  case  the  question  of  contributory  negligence. 
It  permitted  the  jury  to  conclude  that,  if  the  defend- 
ant's train  had  been  run  with  reasonable  care  and  pru- 
dence,— ^that  is  to  say,  at  a  proper  speed,  with  bell 
ringfing  and  whistle  blow^ing, — ^the  plaintiff  would  have 
escaped  the  consequences  of  his  negligence,  and  on  that 
ground  was  entitled  to  recover,  notwithstanding  his 
own  neglig^ence.  For  this  error  the  judgment  must  be 
reversed. 

It  was  not  error  to  refuse  to  direct  a  verdict  for  the 
defendant  on  the  ground  of  contributory  fault.  The 
circumstances  were  such  as  to  make  that  a  question  for 
the  determination  of  the  jury.  The  judgment  is  re- 
versed, with  directions  to  grant  a  new  trial. 


Thoresen 

r. 
La  Crosse  City  R.  Co. 

{Supreme  Court  of  IVisconsin,  Oct,  /j,  i8g6,) 

Contributory  Negligence— Question  for  Jury.— Asa  person  driving- 
''^as  about  to  cross  a  double  track  street  railway  in  the  dusk  of  the 
evening,  a  car  passed  on  the  near  track,  preventing  her  from  seeing 
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a  second  car  approaching"  in  the  opposite  direction  on  the  other  track. 
Attempting-  to  cross  immediately  after  the  car  on  the  near  track  had 
passed,  she  was  struck  and  killed  by  the  second  car.  Held^  that  the 
question  of  her  contributory  neg'lig'ence  was  for  the  jury. 

Street  Railways — Injuries — Assessment  of  Damages — Evidence. — 
In  an  action  by  a  husband  as  administrator  to  recover  for  the  neg"li- 
g-ent  killing-  of  his  wife,  under  a  statute  authorizing-  the  jury  to  g-ive 
such  damages  as  they  deem  fair  and  just  in  reference  to  the  pecun- 
iary injury  resulting-  to  the  plaintiif  from  such  death,  it  is  competent 
to  prove  the  husband's  circumstances  and  financial  condition  in 
order  to  enable  the  jury  to  assess  such  damag-es. 

Appeal  from  La  Crosse  county  circuit  court.  Af- 
firmed. 

E.  C.  Higbcc  and  Losey  d:  Woodzvards  for  appellant. 
Bleckman,  Bloomiug'dalc  &  Bcrg-h^  for  respondent. 

Cassoday,  C.  J.  This  action  is  to  recover  damag-es 
by  reason  of  the  death  of  the  plaintiff's  intestate,  caused 
by  a  collision  of  the  vehicle  in  which  she   was  riding- 

with  the  defendant's  street  car  on  the  even- 
ing- of  October  7,  1892.  It  is  undisputed 
that  the  defendant's  double  street-railway  track  runs 
north  and  south  on  Fourth  street,  and  that  the 
tracks  were  about  4  feet  apart ;  that  King  street 
crosses  the  same  at  right  angles,  and  that  such 
double  tracks  extended  for  a  distance  of  more  than 
200  feet  north  and  south  from  the  centre  of  King  street ; 
that  at  the  time  in  question  the  deceased  started  in  a 
milk  wagon  near  the  northwest  corner  of  King  and 
Fourth  streets  ;  that,  at  the  time  of  starting,  the  horse's 
head  was  facing  west  on  King  street ;  that  the  deceased 
sat  on  the  near  side,  and  a  boy,  a  little  over  12  years  of 
age,  on  the  off  side  :  that  she  drove  at  first  westerly, 
and  made  a  long  turn  around  towards  the  southwest 
corner  of  King  and  Fourth  streets.  The  boy  testified 
to  the  effect  that  as  they  approached  the  street-car 
tracks  on  Fourth  street  he  saw  a  street  car  standing 
still  on  the  east  track,  about  half  a  block  south  of  King 
street ;  that  she  was  then  driving  east ;  that  he  then 
saw  the  car  coming  from  the  south,  until  his  view  of  it 
was  cut  off  by  another  car,  coming  from  the  north,  on 
the  west  track  ;  that  when  he  next  saw  the  north-bound 
car  the  same  was  coming  pretty  fast,  about  two  rods 
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distant,  and  their  horse  was  then  upon  the  east  track, 
and  their  wag-on  on  the  west  track.;  that  the  driver  of 
that  car  at  that  time  stood  on  the  front  end  of  his  car, 
with  the  lines  in  his  hands,  and  at  first  looked  back  at 
the  side  of  his  car,  and  then  throug"h  it  in  the  door,  and 
kept  looking-  in  that  direction  all  the  time  until  the  car 
struck  the  hind  wheels  of  their  wag-on,  and  the  injury 
occurred  ;  that  the  deceased  said  nothing  until  they  got 
on  the  east  track,  when  she  **  hollered,"  and  took  hold 
of  the  whip,  and  then  the  horse  went  faster  ;  that  when 
the  car  struck  the  wagon  it  tipped  over,  and  fell  towards 
the  east  on  Fourth  street,  and  the  horse  walked  a  couple 
of  steps  south.  At  the  close  of  the  trial  the  jury  re- 
turned a  special  verdict  to  the  effect  that  the  driver  of 
the  car  was  guilty  of  negligence  in  the  management  and 
operation  of  his  car,  which  was  the  approximate  cause 
of  the  accident  from  which  the  deceased  came  to  her 
death  ;  that  at  the  time  of  the  collision  the  deceased  was 
driving  southeast ;  that  the  collision  occurred  about  20 
feet  south  of  King  street ;  that  the  deceased  could  not 
have  seen  the  car  coming  north  on  Fourth  street  before 
she  drove  onto  the  street-car  track  ;  that  the  deceased's 
view  of  the  car  coming  north  was  obstructed  by  the  car 
g'oin^  south  at  about  the  time  she  drove  on  the  railway 
track  ;  that  the  deceased  was  not  guilty  of  any  want  of 
orditiary  care  which  contributed  to  the  injury  ;  that 
they  found  for  the  plaintiff,  and  assessed  the  value  of 
the  services  of  the  deceased  to  the  plaintiff  for  the  prob- 
able remainder  of  her  life  at  SI, 500.  From  the  judg- 
ment entered  upon  that  verdict  in  favor  of  the  plaintiff 
for  the  amount  mentioned  the  defendant  brings  this 
appeal. 

There  is  no  claim  that  the  finding  of  the  jury  to  the 
effect  that  the  defendant's  negligence  was  the  proxi- 
mate cause  of  the  injury  is  not  supported  by  the  evi- 
dence.    The  principal  contention  is  that  the  . 
deceased  was  cfuilty  of  contributory  negfli-  coatribntory  yirii. 

■  •/  ^  fffMfP'- 001*1(11011 

R'ence.     It  is  conceded  that  each  track  was  4  for  jury. 

feet  and  8  inches  between  the  rails,  and  that 

n  was  only  4  feet  between  the  two   inside   rails  ;  in 
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other  words,  from  the  west  rail  to  the  east  rail  was  only 
a  little  over  13  feet.  .  The  horse's  head  was  necessarily 
several  feet  from  the  wag-on  box,  and  still  further  from 
the  seat  occupied  by  the  deceased  ;  and  the  boy  sat  on 
the  same  seat,  between  her  and  the  comings  car.  If  she 
drove  onto  the  tracks  immediately  behind  the  car  going* 
south,  then,  it  may  be,  that  she  was  not  in  a  position  to 
see  the  coming  car  until  her  horse  was  well  onto  the 
east  track.  True,  the  verdict  finds  that  at  the  time  of 
the  collision  she  was  driving  southeast,  and  that  the 
collision  occurred  about  20  feet  south  of  King  street. 
Since  it  appears  that  at  the  time  she  started  to  drive 
across  the  tracks  her  horse  and  wagon  were  on  the 
south  side  of  King  street,  and  the  west  curb  line  of 
Fourth  street  was  14  feet  west  of  the  west  rail  of  the 
west  track,  it  would  seem  that  she  could  not  have  turn- 
ed to  go  southeast  until  she  got  onto  the  west  track  ; 
otherwise  the  collision  would  probably  have  occurred 
more  than  20  feet  south  of  King  street.  The  injury 
left  her  unconscious,  and  she  died  about  eight  hours 
afterwards.  The  result  is  that  we  are  deprived  of  her 
version  of  the  transaction.  Whether  she  saw  the  car 
which  did  the  injury,  standing  half  a  block  south  of 
King  street,  as  the  boy  did,  or  afterwards  saw  it  com- 
ing north,  as  he  did,  are,  at  most,  matters  of  conjecture. 
In  approaching  the  tracks  she  was,  undoubtedly,  bound 
to  exercise  ordinary  care  to  avoid  a  collision  with  anj" 
moving  car.  She  was  bound  to  exercise  ordinary  care 
in  observing  whether  there  was  any  moving  car  at  the 
place  of  crossing,  or  in  the  immediate  vicinity.  True, 
the  danger  of  a  car  propelled  by  horse  power,  like  the 
one  in  question,  is  not  as  imminent  as  one  propelled  by 
electricity  or  steam,  since  it  necessarily  moves  much 
slower,  and  may  be  more  readily  controlled  ;  but  it  dif- 
fers from  an  ordinary  wagon  or  carriage,  in  that  it  is 
confined  to  a  fixed  track,  and  hence  cannot  turn  out  to 
avoid  collisions.  This  fact  must,  of  course,  be  recog- 
nized by  those  riding  in  other  vehicles.  It  must  be  re- 
membered that,  except  where  contributory  negligence 
appears  from  the  plaintiflF's  own  showing,  it  is  a  matter 
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of  defense,  and  the  burden  of  proving-  it  is  upon  the 
defendant.  Hoye  v.  Railway  Co.,  67  Wis.  15,  and 
cases  there  cited.  In  that  case,  as  in  this,  the  victim 
of  the  accident  did  not  survive  to  give  her  version  of 
the  occurrence.  Such  being-  the  law,  it  cannot  be  con- 
clusively presumed  that  the  deceased  did  not,  at  the 
time  and  place  in  question,  look,  listen,  and  prudently 
act  upon  the  knowledg-e  she  thus  acquired.  Id.  The 
difficulty  of  holding-,  as  a  matter  of  law,  that  the  de- 
ceased was  g-uilty  of  contributory  neg-lig-ence,  is  the 
fact  of  the  intervening-  car  moving-  south  between  her 
and  the  coming-  car,  in  the  dusk  of  the  evening-,  and 
just  before  she  attempted  to  cross  the  tracks.  In  this 
respect  the  case  is  somewhat  similar  to  Duame  v.  Rail- 
way Co.,  72  Wis.  523.  See,  also,  Winstanley  v.  Rail- 
way Co.,  72  Wis.  375  ;  Winchell  v.  Abbot,  77  Wis. 
371 ;  Ward  v.  Railway  Co.,  85  Wis.  601.  We  must 
hold  that  the  question  of  contributory  negligence  was 
for  the  jury. 

The  statute  authorized  the  jury  to  give  such  dama- 
gfes  as  they  deemed  fair  and  just  in  reference  to  the 
pecuniary  injury  resulting  to  the  plaintiff 
from  such  death.  Rev.  St.  ^  4256.  To  en-  street  wiwin- 
able  the  jury  to  assess  such  damages,  tt  was  aeitef  D»ue«. 
competent,  under  the  repeated  rulings  of 
this  court,  to  prove  the  husband's  circumstances  and 
financial  condition.  Ewen  v.  Railway  Co.,  38  Wis. 
613  ;  Johnson  v.  Railw^ay  Co.,  64  Wis.  431,  432;  Wiltse 
r.  Town  of  Tilden,  77  Wis.  152  ;  Tuteur  v.  Railway 
Co.,  77  Wis.  508,  44  Am.  &  Eng.  R.  Cas.  458; 
Thompson  z\  Johnston  Bros.  Co.,  86  Wis.  576.  We 
find  no  material  error  in  the  record.  The  judgment  of 
the  circuit  court  is  affirmed. 
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McDiVITT 


7* 


Des  Moines  St.  R.  Co. 

^Supreme  Court  of  lowa^  October  14^  /Sg6.) 

Street  Railways — Injuries — Negligence. — The  plaintiff  attempted 
to  drive  across  a  street  car  track  before  a  car  which  was  approach- 
ing", and  his  wag-on  was  struck  and  overturned,  and  he  was  thrown 
out.  The  car  stopped  immediately  after  the  accident,  and  then  was 
again  moved  up  against  the  wagon,  striking  it  and  injuring  the 
plaintiff,  who  was  in  it.  Held^  that  the  negligence  of  the  plaintiff 
in  attempting  to  cross  in  front  of  the  car  did  not  prevent  a  recovery 
for  the  injuries  caused  by  the  negligence  of  the  defendant  in  run- 
ning against  the  wagon  a  second  time. 

Same — Question  of  Fact. — The  negligence  of  the  defendant  in  re- 
starting the  car  was  a  question  of  fact  for  the  jury. 

Appeal — Delay  in  Filing  Abstract. — An  additional  abstract,  con- 
taining the  admission  of  an  uncontro verted  fact,  which  was  not 
filed  within  the  time  fixed  by  the  rules  of  the  court,  will  not  be 
struck  out  by  reason  of  such  delay,  where  it  does  not  appear  that 
the  submission  of  the  cause  was  delayed  by  the  filing  of  such  ab- 
stract, nor  that  prejudice  has  resulted  from  it. 

Appeal  from  Polk  county  district  court.    A  firmed. 


-APFKAi^  rrom  troiVi  couniy  aisirici  cou 

Gueniscy  &  Baily,  for  appellant. 
Bishop,  Bovjcn  d:  Fleming' ^  for  appelL 


ee. 

Robinson,  J.  In  June,  1892,  the  defendant  owned 
and  operated  a  street  railway  on  Sixth  ayenue,  in  the 
city  of  Des  Moines.     There  were  two  tracks  on  that 

street,  which  extended  from  north  to  south — 
one  east  of  the  center  of  the  street,  which 
was  used  by  cars  g'oing*  north,  and  one  west  of  the 
center,  which  was  used  by  cars  g'oing"  south.  On  a 
day  in  the  month  named,  the  plaintiff  was  in  charge  of 
a  g-rocer's  covered  delivery  wagon,  drawn  by  two 
horses.  He  had  made  a  delivery,  and  was  driving- 
northward  on  the  west  side  of  the  street ;  and  when  he 
had  nearly  reached  Center  street  he  observed  a  car  ap- 
proaching* rapidly  from  the  north,  and  also  teams,  west 
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of  the  west  railway  track,  drawing  lumber  wagons. 
He  continued  on  the  west  side  of  the  street  for  a  time, 
but  finally,  and  when  he  thought  he  had  ample  time  to 
do  so,  turned  his  horses  to  cross  to  the  east  side  and 
avoid  the  approaching  car  and  teams.  Before  the 
wagon  had  cleared  the  east  track,  it  was  struck  and 
overturned  by  a  car  which  approached  from  the  south. 
The  left  leg  of  the  plaintiff  was  caught  and  broken 
below  the  knee.  When  the  plaintiff  had  submitted  his 
evidence,  and  rested,  the  defendant  filed  a  motion  for  a 
verdict  in  its  favor.  The  motion  was  sustained,  and  a 
verdict  was  accordingly  returned  for  the  defendant; 
but  the  plaintiff  thereafter  filed  a  motion  for  a  new  trial 
which  was  sustained,  and  we  are  required  to  determine 
whether  that  ruling  was  authorized.  The  plaintiff 
claims  that  there  was  negligence  on  the  part  of  the  de- 
fendant, in  that  the  north-bound  car  approached  him  at 
a  high  rate  of  speed,  without  giving  any  signal  of  its 
approach,  and  when  he  was  plainly  discernible,  and  his 
condition  and  danger  were  known  to  the  employee  or 
motorman  who  had  control  of  the  car ;  that  when  the 
collision  occurred  the  car  which  caused  it  came  to  a  full 
stop;  that  after  his  wagon  was  overturned,  and  while 
he  \^^s  endeavoring  to  extricate  himself  from  it,  the 
motorman,  knowing  the  danger  to  which  the  plaintiff 
was  exposed,  backed  the  car,  and  then  ran  it  forward, 
striking  the  w^agon  a  second  time ;  that  the  leg  of  the 
plaintiff  was  caught  at  that  time  between  the  wagon  seat 
and  the  pavement  and  broken, — ^and  he  seeks  to  recover 
the  resulting  damages.  The  defendant  denies  negli- 
gence on  its  part,  and  avers  that  the  injuries  of  which 
the  plaintiff  complains  were  the  result  of  his  contribu- 
tory negligence. 

1.  The  plaintiff  did  not  look  for  a  car  from  the  south 
before  driving  upon  the  east  track,  and  the  appellant 
has  devoted  much  time  and  space  to  show 
that  he  was  negligent  in  failing  to  do  so.    Sr^u"^"/'??" 
This  may  be  conceded,  for  the  purpose  of    renw. 
this  appeal  ;  but  it  will  be  noticed  that  the 
plaintiff  contends  that  he  was  injured  after   his  peril 
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was  known  to  the  motorman,  and  when  the  act  which 
caused  his  injury  could  have  been  avoided.  He  testifies 
that  when  his  wag-on  was  upset  he  went  down  with  it, 
but  remained  in  his  seat  and  was  unhurt ;  that  when 
the  car  struck  the  wa^on  the  horses  broke  loose,  and 
the  car  and  wag"on  stopped ;  that  he  then  set  his  foot 
outside  the  seat  at  the  side  of  the  wagon  ;  and  that  the 
car  was  then  pushed  against  the  wagon  the  second  time, 
when  his  leg  was  caught  and  broken  as  stated.  His 
statement  that  the  car  came  to  a  stop  at  the  moment  of 
the  collision,  and  that  it  was  afterwards  moved  forward, 
is  corroborated  by  the  testimony  of  five  disinterested 
witnesses.  A  lady  who  was  in  her  house  near  by  states 
that  she  heard  a  crash,  and  looked  out,  and  saw  the 
car  started,  and  that  it  pushed  the  wagon  a  short  dis- 
tance up  the  street.  Another  lady  was  standing  at 
the  front  door  of  her  home,  and  saw  the  collision. 
She  states  that  after  the  car  first  struck  the 
wagon  it  seemed  to  back,  and  then  push  onto 
the  wagon  again.  C.  A.  Bragg  saw  the  accident, 
and  states  that  it  seemed  to  him  that  the  car 
moved  onto  the  wagon  after  the  first  collision. 
Mack  Frazier  testifies  that  he  saw  the  accident,  and 
that  the  car  was  stopped,  and  then  started  and  pushed 
the  wagon  a  short  distance.  Robert  McNutt  testifies 
that  he  saw  the  car  moved  onto  the  wagon  while  it  was 
lying  on  its  side,  If  the  motorman  moved  the  car 
against  the  wagon  a  second  time,  and  thus  caused  the 
injuries  in  question,  the  defendant  is  presumptively 
liable,  even  though  the  first  collision  was  due  wholly 
or  in  part  to  the  negligence  of  the  plaintiff.  The  evi- 
dence justifies  the  conclusion  that  the  motorman  knew, 
or  should  have  known,  that  the  plaintiff  was  in  peril 
when  the  wagon  was  overturned,  and  it  was  Tiis  duty  to 
use  reasonable  care  to  guard  against  further  harm.  It 
is  said  that  the  evidence  does  not  show  that. the  car  was 
^started  by  the  motorman  ;  that  it  may  have  been  started 
without  his  volition,  in  consequence  of  some  injury  to 
its  machinery  which  resulted  from  the  collision,  or  that 
it  might  have  been  started  in  the  excitement  of  the  mo- 
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ment,  under  circumstances  which  would  not  constitute 
neg-Iig-ence,  or  that  it  was  only  checked  by  the  collision, 
and  afterwards  went  forward  of  its  own  momentum. 
There  was  evidence  to  the  effect  that  the  car  came  to  a 
full  stop,  and  that  the  motorman  was  at  his  post,  in 
charg-e  of  the  car.  There  is  nothing-  to  show  any  in- 
jury to  the  machinery,  nor  that  the  motorman,  while 
laboring-  under  excitement,  did  that  which  should  not 
have  been  done,  and  for  which  the  defendant  should  not 
be  held  responsible.  It  must  be  presumed  from  the 
evidence  given  that  the  motorman  had  perfect  control 
of  the  car,  and  that  its  movements  were  according  to 
his  will.  If  this  was  not  true  the  fact  might  have  been 
shown  by  the  defendant.  This  is  not  a  case  for  the  ap- 
plication of  the  rule  announced  in  Asbach  v.  Railway 
Co.,  74  Iowa,  250,  and  followed  in  Rhines  r.  Railway 
Co.,  75  Iowa,  598,  and  Wheelan  %\  Railway  Co.,  85 
Iowa,  175,  that  a  theory  is  not  established  by  circum- 
stantial evidence  unless  it  is  the  only  one  that  can  be 
fairly  or  reasonably  drawn  from  the  evidence. 

2.  The  appellant  discusses  the  evidence,  and  insists 
that  it  fails  to  show  negligence  on  the  part  of  the  de- 
fendant. Much  of  what  is  said  on  that  point  merely 
g-oes  to  the  reasonableness  and  value  of  the 
testimony  of  different  witnesses.  It  is  suf-  *jjj«-^"*"M»»  •' 
ficient  to  say  in  regard  to  this  branch  of  the 

case  that  the  question  of  negligence  was  one  of  fact, 
for  the  determination  of  the  jur3^  and  that  the  evidence 
in  regard  to  it  was  sufficient  to  require  a  submission  of 
the  case  to  the  jury.  The  court  properly  set  aside  the 
verdict  which  it  had  directed,  and  ordered  a  new  trial. 

3.  A  motion  to  strike  an  additional  abstract  filed  by 
the  appellee,  on  the  ground  that  it  was  not  filed  within 
the  time  fixed  by  the  rules  of  this  court,  has 

been  submitted.  It  does  not  appear  that  the  rfiKrmtJiJL*" 
submission  of  the  cause  was  delayed  by  the 
filing  of  the  additional  abstract,  nor  that  prejudice  has 
resulted  from  it,  and  when  that  is  the  case  it  is  not  our 
practice  to  strike  an  additional  abstract  from  the  files. 
In  this  case  there  is  an  additional  reason  for  not  sus- 
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tainingf  the  motion.  It  was  admitted  in  the  district 
court  that  the  defendant  is  a  corporation,  and  that  it 
owned  and  operated  the  railway  and  cars  at  the  time  of 
the  accident,  and  there  was  no  controversy  in  that  court 
in  regard  to  those  matters.  That  admission  was  omitted 
from  the  abstract  of  the  appellant,  but,  as  it  related  to 
a  matter  which  had  not  been  controverted,  the  omission 
was  overlooked  by  the  appellee  until  the  appellant's 
argument  was  served.  In  that  it  was  claimed  that  there 
was  no  proof  that  the  defendant  was  in  any  manner 
concerned  in  the  collision,  and  the  additional  abstract 
supplying  the  omission  was  then  prepared  and  served. 
It  is  plain  that  the  admission  should  have  been  set  out 
in  the  abstract  of  the  appellant,  and  we  cannot  permit 
the  appellant  to  profit  by  its  own  wrong  in  omitting  it. 
The  motion  to  strike  is  overruled,  and  the  order  of  the 
district  court  granting  a  new  trial  is  affirmed. 


White 

V. 

Worcester  Consol.  St.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts^  Oct,  22^  /Sg6,) 

Electric  Street  Cars — Obstruction  of  Tracks  by  Vehicle.* — Neither 
the  driver  of  a  vehicle  nor  the  motorman  of  an  electric  car  has  a  rig"ht 
to  assume  that  the  other  will  keep  out  of  the  way  at  its  peril,  but 
the  motorman  has  a  rig-ht  to  demand  that  the  wagon  shall  not  ol>- 
struct  the  car  by  unreasonable  delay  upon  the  track. 

Same— Care  to  Be  Exercised  by  Motorman. — If  the  driver  of  ai 
wagon,  in  crossing-  the  track  of  aif  electric  street  railway,  is  not 
aware  of  the  close  proximity  of  a  car,  and  the  motorman  on  such 
car  sees  the  wagon,  and  sees  that  the  driver  is  proceeding  in  the 
ordinary  way  around  an  obstacle  in   the  street,  and  clearing  the 

♦AW^r.— See  23  Am.  &  Eng.  Ency.  of  Law  p.  1028 ;  4  Rap.  & 
Mack's  Digest  271 ;  and  see  notes  56  Am.  &  Eng.  R.  Cas.  608 ;  19  Id. 
131,  127,  and  see  Gibbons  v.  Wilkesbarre,  etc.,  R.  Co.  155  Pa.  St.  279; 
56  Am.  &  Eng-.  R.  Cas.  600  ;  O'Neill  v.  Dry  Dock,  etc.,  R.  Co.,  129  N. 
Y.  125 ;  52  Am.  &  Eng-.  R.  Cas.  573  ;  Carson  v.  Federal  St.  etc..  Pass. 
R.  Co.,  147  Pa.  St.  219,  50  Am.  &  Eng.  R.  Cas.  462. 
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track  with   reasonable  speed,  due  care  requires  the  motorman  to 
move  slowly,  or  stop,  until  the  wagon  is  out  of  the  way. 

Same. — Where  one  drives  upon  a  street  car  track  in  order  to  g-et 
around  an  obstruction  in  the  street,  a  motorman  of  a  car  approach- 
ing from  the  rear  has  no  right  to  presume  that  he  will  not  drive 
back  to  the  same  side  of  the  street,  but  will  keep  on  across  the  track 
to  the  opposite  side. 

Exceptions  from  Worcester  county  superior  court. 
Excefiions  overruled, 

W.  A .  Gile  and  Georg-e  H.  Mclleuy  for  plaintiff. 
Charles  C  Milton  and  Herbert  Parker^  for  defend- 
ant. 

Holmes,  J.  This  is  an  action  for  running*  down  the 
plaintiff.  He  had  driven  across  the  defendant's  track 
from  the  right  side  of  the  road,  in  order  to  pass  around 
a  standing"  vehicle,  which  was  in  his  way,  and  he  was 
crossing-  back  again  to  his  proper  side  of  the  road,  when 
his  rear  left  wheel  was  struck  by  an  electric  car  which 
came  up  behind  him.  According^  to  the  defendant's 
evidence,  the  accident  was  due  to  the  plaintiff's  stopping* 
suddenly  just  in  front  of  the  car  ;  but  the  plaintiff  testi- 
fied that  he  did  not  stop,  but  was  driving-  continuously 
around  the  other  vehicle.  Other  details  of  fact  were  in 
dispute. 

The  defendant  asked  for  an  instruction  that,  if  the 
plaintiff  had  an  unobstructed  view  of  the  approaching- 
car,  and  there  was  nothing*  to  prevent  the  plaintiff  from 
turning  off  the  track,  the  driver  of  the  car  had  a  rig*ht 
to  assume  that  the  plaintiff  would  seasonably  turn  off 
the  track  to  avoid  accident.  This  was  refused,  and  we 
are  of  opinion  that  the  refusal  was  correct.  We  do 
not  suppose  that  the  instruction  asked  was  intended  as 
a  proposition  of  fact  based  on  the  practice  and  experience 
of  the  community.  In  some  parts  of  the  state,  at  least, 
it  is  well  known  that  drivers  of  vehicles  wishingf  to 
cross  a  track  assume  that  electric  cars  will  look  out  for 
them  at  least  as  much  as  they  look  out  for  the  cars. 
But  we  suppose  that  the  request  was  intended  to  em- 
body a  statement  of  the  rig*hts  of  electric  cars  irrespec- 
tive of  practice,  and  to  put  street   railways  on  very 
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nearly  the  footing  of  steam  railroads.  Whatever  may 
be  the  law  as  to  the  latter,  there  is  a  g-reat  difference 
between  the  two  cases.  Electric  cars  are  far  more 
manageable,  and  more  quickly  stopped,  than  trains  upon 
steam  railroads.  Their  tracks  are  in  the  highway, 
where  all  vehicles  have  a  right,  not  merely  to  cross,  but 
to  travel.  In  view  of  the  inability  of  the  cars  to  leave 
their  tracks,  it  is  the  duty  of  free  vehicles  not  to  ob- 
struct them  unnecessarily,  and  to  turn  to  one  side  when 
they  meet  them  ;  but,  subject  to  that,  and  to  the  re- 
spective powers  of  the  two,  a  car  and  a  wagon  owe 
reciprocal  duties  to  use  reasonable  care  on  each  side  to 
avoid  a  collision.  See  Galbraith  z\  Railway  Co.,  165 
Mass.  570,  580;  3  Am.  &  Eng.  R.  Cas.  N.  S.  628. 
Neither  has  a  right  to  assume  that  the  other  will  keep 
out  of  the  way  at  its  peril,  although  the  electric  car  has 
a  right  to  demand  that  the  wagon  shall  not  obstruct  it 
by  unreasonable  delay  upon  the  track.  If  the  jury  be- 
lieved, as  they  might,  that  the  plaintiff  did  not  know 
of  the  close  proximity  of  the  car,  and  that  the  motor- 
man  did  see  the  plaintiff's  wagon,  and  saw  that  he  w^^ 
proceeding  in  the  ordinary  way  around  an  obstacle,  and 
clearing  the  track  with  reasonable  speed,  they  well 
might  find  that  due  care  required  the  motorman  to  move 
slowly,  or  stop,  until  the  plaintiff  was  out  of  the  way. 
In  Glazebrook  v.  Railway  Co.,  160  Mass.  239,  the 
plaintiff  was  coming  towards  the  car,  and  the  driver  had 
a  right  to  expect  him  to  turn  out  seasonably,  as  there 
was  nothing  to  prevent  it.  Here,  according  to  the 
plaintiff's  story,  he  was  turning  off  as  quickly  as  he 
could,  in  order  to  regain  his  side  of  the  way. 

The  defendant  asked  for  a  second  instruction  that,  if 
the  plaintiff  was  proceeding  in  his  vehicle  ahead  of  the 
car,  and  in  a  course  outside  of,  but  parallel  with,  the 
track,  the  motorman  had  a  right  to  presume  that  the 
plaintiff  would  not  turn  upon  the  track,  and  under  such 
circumstances  the  motorman  is  warranted  in  proceeding 
at  the  usual  rate  of  speed.  This  was  also  refused. 
With  reference  to  the  undisputed  facts  in  the  case,  it 
would  have  been  misleading  and  incorrect.  If  anything 
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could  be  said  by  a  judg-e  as  to  what  the  plaintiff  might 
be  expected  to  do,  it  would  be  that  he  mig'ht  be  expected 
to  turn  back  to  the  right  of  the  road  where  he  be- 
longed, and  from  which  he  had  come  just  before.  Even 
if  no  part  of  his  previous  movements  had  been  seen,  the 
right  of  the  road  was  the  part  to  which  he  naturally 
would  tend. 
Exceptions  overruled. 

NOTE. 

A  street-railway  company  has  no  superior  right  on  a  public  street 
to  that  of  the  public  at  large,  except  the  right  to  lay  its  track  and 
operate  its  cars ;  and  if  it  adopts  a  dangerous  propelling  power  it 
must  be  held  to  a  degree  of  care  proportionate  to  the  increase  of 
danger  to  the  public.  A  street  car  has  the  right  of  way  in  case  of 
meeting  a  person  or  vehicle,  but  each  party,  in  order  to  avoid  acci- 
dent, must  exercise  ordinary  care  and  such  reasonable  prudence  as 
the  surrounding  circumstances  require  ;  and  what  may  be  consid- 
ered ordinary  care  in  one  case  may  amount  to  culpable  negligence 
in  another.  The  existence  of  negligence  in  each  case  must  depend 
on  the  circumstances  peculiar  to  it.  Hall  v.  Ogden  City  St.  R.  Co., 
(Utah),  4  Am.  &  Eng.  R.  Cas.,  N.  S.  77. 


Louisville  Trust  Co. 

X'. 

City  of  Cincinnati. 

{Circuit  Court  of  Appeals^  Sixth  Circuit,  October  s^  i8g6.) 

Mortgagee  a  Necessary  Party-to  Action  against  Mortgaged  Property. 
—Where  a  street  railway  company  has  mortgaged  its  whole  property 
and  franchises,  the  mortgagee  acquires  a  substantial  right  in  its 
street  easements,  and  cannot  be  deprived  of  such  security  by  a  pro- 
ceeding directly  impeaching  their  validity  and  duration  without  be- 
ing made  a  party  thereto. 

Federal  Courts — Construction  of  State  Statutes. — Where  contracts 
and  obligations  have  been  entered  upon  before  there  has  been  any 
judicial  construction  of  the  statutes  upon  which  the  contract  or  ob- 
ligation depends  by  the  highest  court  of  the  state  whose  statute  is 
involved,  if  a  court  of  the  United  States  obtains  jurisdiction  of  a 
question  touching  the  validity,  effect  or  obligation  of  such  a  con- 
tract, it  will,  while  'Meaning  to  an  agreement  with  the  state  court 
exercise  an  independent  judgment  as  to  the  validity  and  meaning  of 
such  contract,  although  the  meaning  and  validity  of  state  statutes 
may  be  an  element  in  the  case,  and  will   not   \yt  bound   to  follow 

6  (N.  s.)  A.  &  E.  R.  Cas.— 8 
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opinions  of  the  state  court  construing*  such  statute,  if  such  decisions 
were  rendered  after  the  rig-hts  involved  in  the  controversy  origi- 
nated. 

Street  Grants — Construction  of  Statute. — A  state  statute  provided 
that  any  inclined  plane  railway  company,  org-anized  under  an  act 
passed  in  1852  relative  to  the  creation  and  incorporation  of  such 
railway  companies,  should  have  power  to  hold,  lease  or  purchase, 
and  maintain  and  operate  such  portion  of  any  street  railroad,  lead- 
ing* to  or  connected  with  such  inclined  plane,  as  might  be  necessary 
for  the  convenient  dispatch  of  its  business,  upon  the  same  terms 
and  conditions  upon  which  it  operated  its  inclined  plane,  //eld, 
that  the  holding,  leasing*,  maintenance,  and  operation  of  such  rail- 
ways was  to  be  subject  to  the  terms  and  conditions  of  the  act  of 
1852,  and  that  the  statute  did  not  extend  the  terms  of  all  street 
grants  held  by  any  company*  nor  confer  upon  it  the  perpetual  rig*ht 
to  continuously  occupy  streets  upon  which  it  had  tracks,  and  any 
others  occupied  by  lines  of  other  companies  which  mig*ht  be  there- 
after leased  or  purchased,  because  of  the  fact  that  the  duration  of  a 
corporation,  in  that  state,  is  unlimited. 

Right  of  Local  Authority  to  Limit  Duration  of  Street  Grant. — Where 
power  is  conferred  on  a  local  authority  by  the  legislature  of  a  state 
to  impose  terms  and  conditions  upon  railroad  companies  for  the  use 
of  the  street  prior  to  such  use,  and  to  exclude  them  altogether,  un- 
less fesort  be  had  to  condemnation,  the  right  to  agree  upon  the  dura- 
tion of  such  occupancy  is  obviously  implied,  and  the  right  to  limit 
the  period  of  the  grant  is  also  involved. 

Capacity  of  Corporation  to  Accept  Limited  Street  Grant. — The  fact 
that  the  corporate  life  of  a  corporation  accepting  a  street  grant  is 
for  an  unlimited  term  in  no  way  abridges  its  capacity  to  accept  a 
grant  for  a  shorter  term. 

Special  Act. — An  act  applying  to  all  inclined  plane  railroad  com- 
panies which  had  been  organized  under  a  certain  act  allowing  the 
creation  of  such  companies,  and  operating  to  confirm  all  such  com- 
panies in  their  ownership  and  operation  of  street  railroads  so  far  as 
such  maintenance  and  operation  had  been  invalid  by  defect  of 
power,  is  not  void  as  a  special  act. 

Presumption  of  Abandonment — Non-User. — Where  a  street  rail- 
way company  has  for  twenty  years  not  used  certain  streets  among 
those  which  it  was  allowed  to  use  by  ordinance,  such  disuse,  in  the 
absence  of  countervailing  circumstances  is  regarded  as  an  abandon- 
ment of  the  grant  as  regards  the  streets  not  used. 

Change  of  Motive  Power — Expense — Estoppel. — Under  a  state 
statute  providing  that  no  other  motive  power  than  animals  should 
be  used  by  street  railway  companies  on  the  public  highways  occupi- 
ed by  such  companies  without  the  consent  of  the  board  of  public 
works,  in  any  city  having  such  a  board,  a  street  railway  company, 
with  the  consent  of  the  board  of  public  works  of  a  city,  expended  a 
large  sum  in  changing  the  motive  power  from  horse  to  electricity. 
//eld,  that  such  expenditure  under  resolutions  of  the  board  of  public 
works  did  not  estop  the  city  from  denying  the  rightful  occupation 
of  the  streets  by  the  company,  and  did  not  operate  to  extend  the 
franchise  of  such  fcompany,  the  board  not  having  power  to  grant  or 
extend  franchises  at  that  time. 

Record  as  Evidence. — Where  a  case  has  been  pending  in  a  court, 
and  a  receiver  has  been  appointed  in  such  court  for  the  property  in- 
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volved,  the  judg-e  of  the  circuit  court  may  receive  the  record  of  such 
case  in  order  to  ascertain  his  power  to  grant  relief. 

Dispossession  of  Federal  Receiver — State  Court. — Where  a  federal 
court  has  first  obtained  possession  of  property  throug-h  the  appoint- 
ment of  a  receiver,  any  application  to  dispossess  him  should  be  made 
to  the  court  appointing  him,  and  not  to  a  state  court. 

Appeal  from  the  Circuit  Court  of  the  United  States, 
Western  Division  of  the  Southern  District  of  Ohio. 

This  suit  involves  the  validity  and  duration  of  th^ 
street  franchises  claimed  by  the  Cincinnati  Inclined 
Plane  Railway  Company,  a  corporation  organized  and 
existing"  under  the  laws  of  the  state  of  Ohio,  and  own- 
ing and  operating"  a  line  of  street  railway  occupying 
certain  streets  in  the  city  of  Cincinnati.  The  street 
grants  claimed  and  occupied  by  the  said  railway  com- 
pany are  held  and  claimed  under  and  by  virtue  of  acts 
of  the  legislature  of  Ohio  and  ordinances  of  the  city  of 
Cincinnati.  The  questions  arise  under  an  original  bill 
filed  by  the  Louisville  Safety- Vault  &  Trust  Company, 
a  corporation  organized  and  existing  under  the  laws  of 
the  state  of  Kentucky.  The  complainant  company  is 
the  trustee  under  a  mortgage  executed  by  ^^  ^^^^ 
the  Cincinnati  Inclined  Plane  Railway  Com- 
pany, January  1,  1889,  duly  recorded.  This  mortgage 
was  made  for  the  purpose  of  securing  an  issue  of  $500- 
000  in  negotiable  bonds,  the  principal  being  payable  in 
1914,  with  interest  coupons  attached,  payable  semi- 
annually. Of  these  bonds  S375,000  have  been  issued 
and  are  in  the  hands  of  unknown  holders,  for  value. 
The  remainder  are  held  by  the  complainant  trust  com- 
pany for  the  purpose  of  taking  up  a  prior  mortgage 
made  by  the  same  company  and  secured  upon  the  same 
property.  The  property  mortgaged  embraces  all  of 
the  property  of  the  mortgagor  company,  including  its 
street  franchises,  rights  of  way,  leases,  contracts,  iron 
rails,  street  cars,  and  equipments  of  every  kind  and 
character.  The  bill  alleges,  and  the  fact  is,  that  the 
value  of  the  property  mortgaged  consists  principally  in 
its  street  franchises  and  rights  of  way  ;  that,  aside 
from  the  value  of  the  iron  rails,  forming  a  fixed  track 
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Upon  the  streets  of  the  city,  the  rolling  stock  and  other 
equipment  of  the  company  is  of  comparatively^  small 
value,  and  wholly  insufficient,  if  removed  from  the 
streets  of  Cincinnati,  to  secure  the  bonds  outstanding*. 
The  bill  alleges  that  the  defendant,  the  city  of  Cincin- 
nati, denies  the  right  of  said  Cincinnati  Inclined  Plane 
Railway  Company  to  further  occupy  the  streets  of  the 
city  with  its  rails  and  equipments,  and  claims  that  the 
said  railway  company  is  a  trespasser  upon  the  streets 
mentioned  in  the  bill  and  is  unlawfully  maintaining  and 
operating  its  line  of  street  railway  thereon,  and  through 
its  officers  and  agents  threatens  to  remove  said  tracks 
and  appliances  for  the  operation  of  the  cars  thereon, 
and  to  grant  the  right  to  use  the  same  to  a  rival  com- 
pany holding  and  operating  a  parallel  competing  line  in 
said  city.  The  bill  charges  that  the  actings  and  doings 
of  the  said  defendant  are  wholly  unlawful  and  contrary 
to  equity  and  good  conscience  ;  that  thev  are  very  hurt- 
ful to  said  railway  company's  credit  and  business,  and 
tend  greatly  to  depreciate  its  bonds  in  the  market  and 
destroy  the  security  thereof,  and  thereby  cripple  it  in 
its  ability  to  serve  the  public  ;  and  that,  if  permitted  to 
remove  its  tracks  from  the  streets,  as  it  threatens  to  do, 
it  will  almost  wholly  destroy  the  security  conveyed  to 
the  complainant,  and  upon  the  faith  of  which  the  bonds 
of  the  said  company  have  been  negotiated.  The  bill 
sets  out  the  charter  and  other  provisions  made  by  the 
legislature  of  Ohio  and  the  ordinances  of  the  city  of 
Cincinnati  under  which  the  said  Inclined  Plane  Railway 
Company  claims  a  right  to  continue  the  exercise  of  its 
franchises  as  a  street  railway  company  upon  the  streets 
of  Cincinnati,  and  insists  that  its  said  street  rights  are 
perpetual,  or  are  at  least  for  a  term  not  yet  expired, 
and  prays  that  the  city  be  restrained  from  its  threat- 
ened acts  of  destruction,  and  from  granting  to  any 
other  company  the  street  franchises  lawfully  owned 
and  exercised  by  the  said  mortgagor  company.  The 
answer  of  the  city  is  in  substance  an  assertion  that  the 
street  rights  of  the  said  Inclined  Plane  Railway  Company 
were  either  invalid,  as  having  been  granted   without 
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authority,  or  have  expired  by  limitation,  and  insists 
that  the  said  company  no  longfer  has  any  lejfal  rig-ht  to 
occupy  the  streets  in  controversy  with  its  tracks, 
equipments,  etc.  It  sets  out  that  this  contention  has 
been  heretofore  the  subject  of  a  direct  litig-ation  be- 
tween the  city  and  the  mortg^gfor  corporation,  and  that 
in  said  suit  it  has  been  determined  finally  that  certain 
of  the  street  rigfhts  claimed  had  expired  by  limitation, 
and  that  certain  other  street  grants  claimed  had  never 
been  lawfully  g"ranted  and  were  void  ;  that  in  said  suit 
it  was  adjudged  that  the  said  company  had  no  longer  a 
ricfht  to  occupy  the  controverted  streets  against  the 
will  of  the  city  ;  and  that  an  injunction  had  been 
awarded  to  prevent  the  further  occupation  thereof, 
though  this  injunction  had  been  suspended  until  fur- 
ther direction  of  the  court.  The  decree  thus  relied 
upon  as  an  answer  to  the  bill  of  the  complainant  was 
pronounced  in  the  case  of  Cincinnati  v.  Cincinnati  In- 
clined Plane  R.  Co.,  at  a  general  term  of  the  superior 
court  of  Cincinnati,  and  is  reported  in  30  Wkly.  L. 
Bui.,  321  et  scq.  An  appeal  was  taken  from  that  de- 
cree to  the  supreme  court  of  Ohio,  and  there  affirmed, 
**for  the  reasons  stated  in  the  opinion  of  the  superior 
court."  See  52  Ohio  St.  609.  The  answer  further 
insists  that,  whether  the  United  States  courts  are 
obliged  to  follow  the  opinion  of  the  supreme  court  in 
the  case  cited  or  not,  the  conclusions  therein  reached 
were  right  and  proper,  and  that,  if  this  court  shall  ex- 
ercise an  independent  judgment  in  respect  to  the  valid- 
ity, extent,  and  duration  of  the  street  franchises  claim- 
ed  by  the  Inclined  Plane  RailwayCompany,the  opinion  of 
the  supreme  court  of  the  state  properly  interprets  the 
street  contracts  of  that  company,  which  is,  therefore,  a 
trespasser  upon  the  streets,  and  subject  to  be  removed 
as  such.  Upon  the  final  hearing  the  circuit  court  dis- 
missed the  bill.  Louisville  Trust  Co.  v,  Cincinnati, 
73  Fed.  Rep.  716. 

Humphrey  &  Davie  and  St,  John  Boyle  {E.  A.  Fer-- 
MKson,  of  counsel),  for  appellant. 
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Fred,  Hertenstein  and  W.  H.  Whittaker  {John  C\ 
Hcaly  and  /.  /?.  Brannan^  of  counsel)  for  appellee. 

Before  Taft  and  Lurton,  Circuit  Judges,  and 
Hammond,  J. 

Lurton,  Circuit  Judge,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of  the  court. 

The  questions  involved  are  as  to  the  extent,  validity, 
and  duration  of  the  contract  rights  of  the  Cincinnati 
Inclined  Plane  Railway  Company  under  which  it  oc- 
cupies, with  its  tracks,  poles,  wires,  and  other  equip- 
ment, certain  streets  of  the  city  of  Cincinnati,  and  upon 
which  it  maintains  and  operates  a  street-car  line.  T/hat 
these  street  easements  originate  in  certain  statutes  of 
the  state  of  Ohio  and  certain  ordinances  of  the  city  of 
Cincinnati  does  not  affect  their  character  as  contracts 
entitled  to  the  protection  afforded  by  the  constitution  of 
the  United  States.  The  grant  of  a  right  to  enter  upon 
and  occupy  a  public  street  with  the  necessary  tracks, 
poles,  wires,  and  equipment  of  an  electric  street  rail- 
way is  a  grant  of  a  typical  easement  in  property,  and  as 
such  is  a  contract  right  capable,  in  the  absence  of  ex- 
press restrictions,  of  being  sold,  conveyed,  assigned,  or 
mortgaged,  and  is,  therefore,  a  right  entitled  to  all  the 
protection  afforded  other  property  or  contract  rights. 
Such  a  grant,  as  we  had  occasion  to  decide  in  Detroit 
Citizens'  St.  R.  Co.  v.  City  of  Detroit,  22  U.  S.  App. 
570-580,  may  be  for  a  term  longer  or  shorter  than  the 
corporate  life  of  the  company  receiving  it,  the  duration 
of  the  estate  being  dependent  upon  the  terms  of  the 
grant  and  the  power  of  the  grantor  to  make  it.  We 
then  said  that  there  was  **  nothing  in  the  nature  of  the 
property  rights  involved  in  a  grant  of  an  easement  in 
the  streets  for  street-railway  uses  which  distinguishes 
it  from  other  property  acquired  hy  a  corporation  in  the 
exercise  of  its  franchises."  In  Railroad  Co.  v,  Dela- 
more,  114  U.  S.  501,  it  was  held  that  a  grant  by^  a 
municipal  corporation  to  a  railway  company  of  a  right 
of  way  through  certain  streets  of  the  city,  with  the 
right  to  construct  its  railway  thereon  and  maintain  and 
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occupy  them  in  its  use,  is  a  franchise  which  may  be 
mortgagfed,  and  would  pass  to  a  purchaser  at  a  sale 
under  a  foreclosure  of  the  mortgage.  There  is  nothing 
in  the  law  of  Ohio  which  in  any  way  contravenes  the 
right  of  a  railway  company  to  mortgage  its  street  ease- 
ments, or  which  would  prevent  such  easements  from 
passing  to  a  purchaser  at  foreclosure  sale.  It,  therefore, 
follows  that  the  complainant  under  the  mortgage  men- 
tioned has  acquired  the  substantial  right  in  the  street 
easements  of  the  mortgagor  company,  and 
cannot  be  deprived  of  this  security  by  a  pro-  *J'*7'^7  **/''*•" 
ceeding  directly  impeaching  their  validity  letfon.*''^ 
and  duration  without  being  made  a  party  , 
thereto.  It  is  true  that  a  grantor  can  transfer  no 
greater  estate  or  interest  than  he  has,  and  that  the  title 
in  the  grantee's  hands  must  be  subject  to  all  the  bur- 
dens and  limitations  which  rested  upon  it  at  the  time  of 
the  conveyance.  But  in  Keokuk  &  W.  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301-314,  60  Am.  &  Eng.  R.  Cas.  362, 
Mr.  Justice  Brown  in  delivering  the  opinion  of  the 
court,  said  : 

**  While  a  mortgagee  is  privy  in  estate  with  a  mort- 
gragor  as  to  actions*  begun  before  the  mortgage  was 
given,  he  is  not  bound  by  judgments  or  decrees  against 
the  mortgagor  in  suits  begun  by  third  parties  subse- 
quent to  the  execution  of  the  mortgage,  unless  he  or 
some  one  authorized  to  represent  him,  like  the  trustee 
of  a  mortgage  bondholder,  is  made  a  party  to  the  litiga- 
tion, although  it  would  be  otherwise  if  the  mortgage 
were  executed  pending  the  suit  or  after  the  decree." 

See  also,  Campbell  v.  Hall,  16  N.  Y.  575  ;  Hassall 
r.  Wilcox,  130  U.  S.  493  ;  Trust  Co.  v.  Folsom,  75 
Fed.  Rep.  929. 

The  mortgage  under  which  the  complainant  is  the 
trustee  was  executed  before  the  suit  in  the  state  court 
was  begun,  and  we  think  there  is  no  reason  whj"  a 
mortgage  of  property  interests,  such  as  the  street 
grants  claimed  by  the  mortgagor  company,  should  be 
concluded  by  a  decree  to  which  only  the  mortgagor  was 
a  party,  than  if  the  mortgage  had  been  on  a  different 
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character  of  estate.  Baltimore  Trust  &  Guarantee  Co- 
V.  Mayor,  etc.,  of  Cit)'^  of  Baltimore,  64  Fed.  Rep.  153. 
The  learned  counsel  for  the  city  have  not  relied  upon 
the  decree  of  the  state  court  as  an  adjudication  binding* 
upon  the  complainant,  but  they  have  insisted  that  the 
opinion  of  the  Ohio  supreme  court  in  the  case  of  City 
of  Cincinnati  v.  Cincinnati  Inclined  Plane  Ry.  Co.  is  to 
have  much  the  same  effect,  and  as  effectually  prejudg-es 
the  question  here  involved,  as  if  the  city  of  Cincinnati 
had  made  the  present  complainant  a  party  defendant  to 
that  suit.  The  contention  is  that  it  is  the  duty  of  this 
court  to  accept  that  opinion  as  a  conclusive  construction 
of  the  charter  powers  of  the  city  of  Cincinnati,  and  of 
the  Cincinnati  Inclined  Plane  Railway  Company,  and 
likewise  a  conclusive  interpretation  of  the  scope,  effect, 
and  duration  of  the  various  contracts  or  ordinances  un- 
der which  the  mortgaged  easements  and  franchises 
originated.  If  this  be  true,  the  constitutional  right  of 
the  complainant,  as  a  citizen  of  a  state  other  than  Ohio, 
to  have  its  rights  as  a  mortgagee  defined  and  adjudged 
by  a  court  of  the  United  States  is  of  no  real  \^lue.  If 
this  court  cannot  for  itself  examine  these  street  con- 
tracts, and  determine  their  validity,  effect,  and  dura- 
tion, and  must  follow  the  interpretation  and  construc- 
tion placed  on  them  by  another  court  in  a  suit  begun 
after  its  rights  as  mortgagee  had  accrued,  and  to  which 
it  was  not  a  party,  then  the  right  of  such  a  mortgfagee 
to  have  a  hearing  before  judgment  and  a  trial  before  ex- 
ecution is  a  matter  of  form  without  substance.  The 
better /oriim  for  a  suitor  so  situated  would  be  a  court  of 
the  state.  Upon  appeal  to  the  supreme  court  its  former 
opinion  might  be  reconsidered,  and  judgment  rendered 
according  to  right  and  justice,  notwithstanding  a  for- 
mer erroneous  opinion  interpreting  the  same  legislative 
acts  and  construing  the  same  contractual  ordinances. 
But  it  is  said  that  the  questions  here  involved  are  as  to 
the  validity  and  proper  interpretations  of  Ohio  statutes, 
Ohio  charters,  and  local  city  ordinances,  and  that  the 
supreme  court  of  the  state  is  pre-eminently  the  proper 
tribunal  for  the  determination  of  all  such  questions, 
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and  that  the  courts  of  the  United  States  accept  the  in- 
terpretation of  a  state  statute  by  the  highest  court  of 
the  state  cis  settling*  its  validity  and  meaning  ;  and  the 
cases  of  Leffingwell  v.  Warren,  2  Black  599  ;  Norton  v, 
Shelbv  Co.,  118  U.  S.  425  ;  In  re  Duncan,  139  U.  S. 
449;  Detroit  x\  Osborne,  135  U.  S.  492  ;  Railroad  Co. 
r.  Robertson,  22  U.  S.  App.  187  ;'Nason's  Adm'r  v. 
Railroad  Co.,  22  U.  S.  App.  220;  Sanford  v,  Poe,  37 
U.  S,  App.  379, — as  well  as  other  cases  of  the  same 
character,  are  cited  to  support  this  contention. 

The  g-eneral  rule  touching-  the  duty  of  United  States 
courts  to  adopt  and  follow  the  construction  of  state 
statutes,  announced  by  the  hig-hest  court  of  the  state 
whose  statute  is  involved,  is  well  settled,  and  the  rule 
is  over  and  over  ag-ain  stated  in  the  cases  cited,  and  in 
many  others.  But  there  are  certain  well-recognized 
exceptions  to  this  g-eneral  rule.  One  of  them  is  that  if 
contracts  and  obligations  have  been  entered  into  upon 
the  faith  of  existing-  judicial  constructions  of  state 
statutes,  the  courts  of  the  United  States  will  not  regcird 
themselves  as  under  any  duty  to  conform  to  later  decis- 
ions reversing  earlier  opinions,  upon  the  faith  of  which 
citizens  of  other  states  have  acquired  rights  or  assumed 
liabilities.     Douglass  r.   Pike  County,  101  U.  S.  677. 

So,  where  a  question  involved  in  the  construction  of 
a  state  statute  practically  affects  those  remedies  of 
creditors  which  are  protected  by  the  constitution,  courts 
of  the  United  States  will  exercise  an  independent  judg- 
ment as  to  the  meaning  of  such  statutes,  and  will  not 
be  bound  by  the  decisions  of  state  courts,  and  this, 
whether  the  case  arises  upon  a  writ  of  error  under 
the  twenty-fifth  section  of  the  judiciary  act,  or  is  a  case 
where  the  jurisdiction  was  dependent  upon  citizenship 
alone.  Butz  r.  City  of  Muscatine,  8  Wall.  (U.  S.)  575. 
So  we  think  another  well-grounded  exception  exists 
where  contracts  and  obligations  have  been 
entered  upon  before  there  has  been  any  judi-  Federti  cwrt*-- 
cial  construction  ot  the  statutes  upon  which  8utesutat«s. 
the  contract  or  obligation  depends  by  the 
highest  court  of  the  state  whose  statute  is  involved. 
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In  such  a  case,  if  a  court  of  the  United  States  obtains 
jurisdiction  of  a  question  touching"  the  validity,  effect, 
or  obligation  of  such  a  contract,  it  will,  while  *ieaningf 
to  an  agreement  with  the  state  court,"  exercise  an  inde- 
pendent judgment  as  to  the  validity  and  meaning  of 
such  contract,  although  the  meaning  and  validity  of 
state  statutes  may  be  an  element  in  the  case,  and  will 
not  be  bound  to  follow  opinions  of  the  state  court  con- 
struing such  statute,  if  such  decisions  were  rendered 
after  the  rights  involved  in  the  controversy  originated. 
Burgess  t;.  Seligman,  107  U.  S.-20,  9  Am.  &  Eng.  R. 
Cas.  655;  Pleasant  Tp.  v.  Aetna  L.  Ins.  Co.,  138 
U.  S.  67. 

In  Burgess  v.  Seligman,  the  case  involved  the  con- 
struction of  a  Missouri  statute,  which  provided  that 
persons  holding  stock  in  Missouri  corporations  as  col- 
lateral security  should  not  be  liable  for  unpaid  assess- 
ments on  such  stock.  Three  suits  were  brought  against 
Seligman  for  unpaid  assessments.  Two  of  these  suits 
were  in  the  state  court  and  the  third  was  in  the  United 
States  circuit  court.  Seligman  held  the  stock  as  col- 
lateral security,  having  received  it  as  collateral  from  the 
corporation  issuing  it.  He  claimed  that  under  the  Mis- 
souri statute  referred  to  he  was  exempt  from  liability  to 
creditors  for  unpaid  assessments.  This  view  was  adopted 
by  the  United  States  court,  and  from  the  judgment  the 
creditor  appealed  to  the  supreme  court.  Pending  this 
appeal  the  two  suits  in  the  state  court  were  decided  ad- 
versely to  Seligman,  and  appealed  to  the  supreme  court  of 
the  state.  The  Missouri  court  affirmed  the  judgments 
against  Seligman,  holding  that  under  a  proper  construc- 
tion of  the  Missouri  statute  the  exemption  did  not  applj' 
to  one  holding  unpaid  shares  of  stock  as  collateral 
security  from  the  corporation  itself.  These  decisions 
were  delivered  before  Seligman 's  case,  pending  in  the 
supreme  court  of  the  United  States,  came  on  to  be  heard. 
Upon  the  trial  in  the  latter  court  it  was  pressed  upon 
the  court  that  the  opinion  of  the  supreme  court  of  Mis- 
souri, construing  a  Missouri  statute,  conclusively  de- 
termined its  meaning.  Concerning  this  claim,  the 
court,  through  Mr.  Justice  Bradley,  said : 
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*' We  do  not  consider  ourselves  bound  to  follow  the 
decision  of  the  state  court  in  this  case.  When  the 
transactions  in  controversy  occurred,  and  when  the  case 
was  under  the  consideration  of  the  circuit  court, 
no  construction  of  the  statute  had  been  g*iven  by  the 
state  tribunals  contrary  to  that  g-iven  by  the  circuit 
court.  The  federal  courts  have  an  independent  juris- 
diction in  the  administration  of  state  laws,  co-ordinate 
with  and  not  subordinate  to  that  of  the  state  courts,  and 
are  bound  to  exercise  their  own  judg-ment  as  to  the 
meaning-  and  effect  of  those  laws.  The  existence  of 
two  co-ordinate  jurisdictions  in  the  same  territory  is 
peculiar,  and  the  results  would  be  anomalous  and  in- 
convenient but  for  the  exercise  of  mutual  respect  and 
deference.  Since  the  ordinary  administration  of  the 
law  is  carried  on  by  the  state  courts,  it  necessarily  hap- 
pens that  by  the  course  of  their  decisions  certain  rules 
are  established  which  become  rules  of  property  and  ac- 
tion in  the  state,  and  have  all  the  effect  of  law,  and 
which  it  would  be  wrong*  to  disturb.  This  is  especial- 
ly true  with  regard  to  the  law  of  real  estate  and  the 
construction  of  state  constitutions  and  statutes.  Such 
established  rules  are  always  regarded  by  the  federal 
courts,  no  less  than  by  the  state  courts  themselves,  as 
authoritative  declarations  of  what  the  law  is.  But 
where  the  law  has  not  been  thus  settled,  it  is  the  rig'ht 
and  duty  of  the  federal  courts  to  exercise  their  own 
judgment,  as  they  also  always  do  in  reference  to  the 
doctrines  of  commercial  law  and  g^eneral  jurisprudence. 
So,  w^hen  contracts  and  transactions  have  been  entered 
into,  and  rig"hts  have  accrued  thereon  under  a  particu- 
lar state  of  the  decisions,  or  when  there  has  been  no 
decision  of  the  state  tribunals,  the  federal  courts  prop- 
erly claim  the  right  to  adopt  their  own  interpretation 
of  the  law  applicable  to  the  case,  althoug"h  a  different 
interpretation  may  be  adopted  by  the  state  courts  after 
such  rights  have  accrued.  But  even  in  such  cases,  for 
the  sake  of  harmony  and  to  avoid  confusion,  the  federal 
courts  will  lean  toward  an  ag-reement  of  views  with  the 
state  courts,  if  the  question  seems  to  them  balanced 
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with  doubt.  Acting-  on  these  principles,  founded  as 
they  are  on  comity  and  g'ood  sense,  the  courts  of  the 
United  States,  without  sacrificingf  their  own  digfnity  as 
independent  tribunals,  endeavor  to  avoid,  and  in  most 
cases  do  avoid,  any  unseemly  conflict  with  the  well- 
considered  decisions  of  the  state  courts.  As,  however, 
the  very  object  of  gfivingf  to  the  national  courts  juris- 
diction to  administer  the  laws  of  the  states  in  contro- 
versies between  citizens  of  different  states  was  to  insti- 
tute independent  tribunals,  which  it  might  be  supposed 
would  be  unaffected  by  local  prejudices  and  sectional 
views,  it  would  be  a  dereliction  of  their  duty  not  to  ex- 
ercise an  independent  judg-ment  in  cases  not  foreclosed 
by  previous  adjudication.  As  this  matter  has  received 
our  special  consideration,  we  have  endeavored  thus 
briefly  to  state  our  views  with  distinctness,  in  order  to 
obviate  any  misapprehensions  that  may  arise  from  lan- 
g-ua^e  and  expressions  used  in  previous  decisions." 

Some  significance  may  have  been  attached  to  the  fact 
that  the  Missouri  decisions  were  not  made  until  after 
the  case  in  the  circuit  court  had  been  tried  and  decided. 
In  that  particular  the  case  is  to  be  distinguished  from 
the  one  at  bar.  But  that  fact  was  not  the  vital  fact  in 
the  case.  Before  the  pending  case  was  heard  upon 
writ  of  error,  the  supreme  court  of  Missouri  had  reach- 
ed a  contrary  conclusion  as  to  the  meaning  of  the  stat- 
ute involved  from  that  entertained  by  the  United  States 
circuit  court.  The  question  as  to  the  right  meaning  of 
that  statute  was  the  question  involved  upon  the  writ  of 
error.  If  there  was  any  fixed  principle  by  which  the 
courts  of  the  United  States  were  bound  under  all  cir- 
cumstances to  follow  the  state  court  in  the  construction 
of  state  statutes,  where  contracts  had  not  been  entered 
into  upon  the  faith  of  earlier  and  conflicting  decisions, 
the  mere  circumstance  that  such  decision  was  made  af- 
ter the  circuit  court  had  heard  and  decided  the  case  was 
not  enough  to  justify  a  departure  from  the  rule  when 
the  same  case  came  on  to  be  heard  in  the  supreme  court. 

In  Sanford  z\  Poe,  37  U.  S.  App.  378,  the  circuit 
court  construed    the    act   there    involved    before   the 
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State  court  had  made  any  decision.  But  when  that  court 
was  advised  of  that  decision  a  rehearingf  was  allowed, 
and  the  former  opinion  revoked,  upon  the  express 
g-round  that  it  was  the  duty  of  the  United  States  courts 
to  adopt  and  follow  the  Ohio  court  as  to  the  construc- 
tion of  the  Ohio  tax  law.  Western  Union  Tel.  Co.  v, 
Poe,  64  Fed.  Rep.  9.  This  action  of  the  circuit  court 
was  approved  by  this  court,  upon  the  gfround  that  the 
suit  involved  no  rig-hts  or  contracts  entered  into  before 
such  decision.  Sanford  v.  Poe,  37  U.  S.  App.  385. 
We  accordingly  find  that  Mr.  Justice  Bradley  states 
the  rule  to  be  that,  **  when  contracts  and  transactions 
have  been  entered  into,  and  rigfhts  have  accrued  there- 
on under  a  particular  state  of  the  decisions,  or  when 
there  has  been  no  decision,  of  the  state  tribunals,  the 
federal  courts  properly  claim  the  rig-ht  to  adopt  their 
own  interpretation  of  the  law  applicable  to  the  case,  al- 
though a  diflFerent  interpretation  may  be  adopted  by  the 
state  courts  after  such  rig-hts  have  accrued."  The 
principle  we  deduce  from  this  decision  finds  support  in 
the  subsequent  case  of  Pleasant  Tp.  v.  Aetna  L.  Ins. 
Co.,  138  U.  S.  67,  where  a  decision  of  the  state  court, 
made  before  action  beg-un,  was  relied  upon  as  determin- 
ing the  proper  interpretation  of  the  state  statute  in- 
volved. In  that  case  the  question  involved  the  consti- 
tutionality of  an  Ohio  statute,  authorizing*  Pleasant 
Township  to  borrow  money  and  issue  bonds  for  the  pur- 
pose of  building-  a  railroad.  Under  this  statute  the 
bonds  in  question  were  issued.  Subsequently  the  su- 
preme court  of  Ohio,  but  after  the  bonds  had  been  is- 
sued, held  the  statute  void  under  the  Ohio  constitution. 
Wyscaver  v.  Atkinson,  37  Ohio  St.  80.  In  a  suit 
against  the  township  upon  certain  of  these  bonds,  this 
decision  of  the  Ohio  court  was  relied  upon  as  a  conclu- 
sive determination  of  the  invalidity  of  the  act  under 
w^hich  the  bonds  had  been  issued.  The  opinion  of  the 
supreme  court  was  by  Mr.  Justice  Brewer,  who 
said : 

**  We  are  not  concluded  by  that  determination.     In 
matters  of  contract,  especially,  the  right  of  citizens  of 
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different  states  to  litigate  in  the  federal  courts  of  the 
various  states  is  a  right  to  demand  the  independent 
judgments  of  those  courts.  The  settled  law  in  that  re- 
spect is  well  stated  in  the  case  of  Burgess  v.  Seligman, 

•   107  U.  S.  20-33,;9  Am.  &  Eng.  R.  Cas.  655." 

Upon  an  original  consideration  of  the  question  the 
supreme  court  found  itself  in  accord  with  the  supreme 
court  of  Ohio,  and  the  acts  under  which  the  bonds  had 
been  issued  were  held  void  as  a  result  of  the  independ- 
ent judgment  of  the  court. 

It  is  said  that  this  case  involves  no  question  as  to  a 
law  impairing  the  obligation  of  contracts,  and  no  ques- 
tions of  commercial  law,  but  that  the  statutes  and  ordi- 
nances involved  concern  alone  the  powers  of  a  munici- 
pality of  the  state  of  Ohio,  and  those  of  a  private  cor- 
poration of  the  same  state,  and  that  the  validity  and 
meaning  of  such  acts  and  ordinances  is  peculiarly  a 
question  which  should  be  determined  by  courts  of  the 
state.  The  answer  to  that  is  that  contracts  and  obliga- 
tions have  been  entered  into  before  the  courts  of  Ohio 
had  judicially  determined  the  nonvalidity  of  certain 
ordinances  upon  which  those  contracts  rest,  or  construed 
the  meaning  of  the  law  under  which  the  mortgagor  cor- 
poration was  organized,  or  the  later  act  enlarging  its 
powers.  The  validity,  effect,  and  duration  of  the  street 
easements  granted  or  claimed  under  these  laws  and 
ordinances  is  a  question  which  this  complainant  is  en- 

'  titled  to  have  decided  by  the  courts  of  the  United  States, 
and  the  opinion  of  the  supreme  court  of  Ohio,  while  en- 
titled t(J  the  highest  respect  as  a  tribunal  of  exalted 
ability,  can  be  given  no  greater  weight  or  respect  than 
its  reasoning  shall  demand,  where  the  contract  rights  of 
a  citizen  of  another  state  axe  involved,  who  was  neither 
a  party  nor  privy  to  the  suit  in  which  that  opinion  was 
delivered.  The  special  fact,  therefore,  which  justifies 
us  in  determining  for  ourselves  the  true  meaning  and 
validity  of  the  Ohio  statutes  and  city  ordinances,  out  of 
which  the  rights  of  this  complainant  spring,  is  the  fact 
that  it  is  a  citizen  of  another  state,  and  that  the  contract 
under  which  it  has  acquired  an  interest  originated  prior 
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to  the  judicial  opinion  relied  upon  as  foreclosing  our 
judg-ment. 

This  bring-s  us  to  a  consideration  of  the  statute  and 
city  ordinances  upon  which  depend  the  contract  rights 
of  the  Cincinnati  Inclined  Plane  Railway  Company  to 
occupy  the  streets  of  Cincinnati.  Prior  to  1860  there 
were  no  statutory  provisions  in  Ohio  under  which  street- 
railway  companies  proper  could  be  organized,  and  no 
statutory  laws  specially  affecting  street  raih'oads.  Such 
companies  as  were  incorporated  to  operate  street  rail- 
ways prior  to  April  10,  1861,  were  formed  under  the 
general  act  for  the  incorporation  of  steam  railroad  com- 
X^anies  of  May  1, 1852.  I*Teither  were  there  any  statutes 
regulating  the  organization,  powers,  or  rights  of  in- 
clined plane  railway  companies  as  such,  until  the  act  of 
April  12,  1876,  and  companies  for  the  maintenance  and 
operation  of  railway  companies  of  the  latter  description 
were  likewise  organized  under  the  steam  railway  act  of 
May  1,  1852,  prior  to  the  passage  of  the  inclined  plane 
rail^^y  act  of  April  12,  1876.  An  inclined  plane  rail- 
way is  best  described  by  its  name.  Companie^s  organ- 
ized to  build  and  maintain  such  a  railway  were  intended 
for  the  purpose  of  constructing  and  operating  an  in- 
clined plane  by  which  passengers  in  cars  were  carried 
up  from  a  valley  or  basin  to  the  top  of  a  hill  or  elevated 
plateau  having  a  steep  ascent.  The  well-known  fact 
that  Cincinnati  is  situated  in  a  level  plane,  surrounded 
by  a  high  and  steep  plateau,  made  it  important  that  some 
means  should  be  adopted  by  which  easy  communication 
might  be  had  between  the  city  and  its  hill  suburbs.  In 
the  case  of  City  &  Suburban  Tel.  Assoc,  v.  Cincinnati 
Inclined  Plane  R.  Co.,  23  Wkly,  h.  Bui.  165,  Judge 
TaFT  thus  describes  the  situation  of  Cincinnati,  and 
the  utility  of  such  a  public  work.     He  said  : 

"  It  is  common  knowledge  that  the  great  difficulty  to 
be  overcome  in  reaching  the  plateau  about  the  city  was 
in  climbing  the  hills,  and  that  the  instrumentality  by 
which  that  was  accomplished  became  the  principal  fea- 
ture of  any  such  plan.  The  approach  to  the  bottom  and 
the  departure  from  the  top  were  incidental,  and  were 
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certainly  necessary  to  get  passeng-ers  to  the  place  of 
ascent  and  descent." 

The  inclined  plane  proper  seems  to  be  the  most  costly 
and  vital  part  of  such  a  railway,  and  as  the  controlling- 
feature  g-ave  its  name  to  the  entire  scheme,  including- 
therein  as  incidents  the  approach  thereto  from  the  city 
at  its  base  and  the  suburbs  on  the  hilltop.  As  before 
stated,  there  was  no  special  provision  in  the  Ohio 
statutes  for  the  incorporation  of  inclined  plane  railway 
companies  until  1876.  The  company  whose  franchises 
are  here  concerned  was  org-anized  in  April,  1871,  under 
the  provisions  of  the  g-eneral  corporation  act  of  Ohio  of 
May  1,  1852,  providing-  for  the  incorporation  of  steam 
railway  companies,  for  the  purpose  of  constructing*  a 
railroad,  the  termini  of  which  were  to  be  in  the  city  of 
Cincinnati  and  the  villag-e  of  Avondale.  In  February^ 
1889,  the  Avondale  terminus,  by  proceeding's  in  ac- 
cordance with  the  law  of  Ohio,  was  extended  to  Glen- 
dale  in  the  same  county.  In  1871  the  said  railway  com- 
pany constructed  an  inclined  plane  railway  w^hich  ex- 
tended from  the  base  of  the  hill  at  or  near  Mulberrj'- 
street  to  the  top  of  the  hill  on  Locust  street.  The 
length  of  this  inclined  plane  was  about  800  feet,  within 
which  distance  it  attained  an  elevation  of  about  300  feet. 
This  inclined  plane  crossed  three  hillside  streets  of  the 
city, 'Upon  abutments  or  piers  resting-  in  the  streets,  the 
track  being-  so  elevated  as  not  to  interfere  with  the  use 
of  the  streets  so  crossed.  Thoug-h  in  part  the  plane 
was  constructed  on  land  owned  by  the  company  in  fee, 
yet  a  part  thereof  occupied  Locust  street,  one  of  the 
streets  of  the  city,  and,  as  before  mentioned,  it  crossed 
upon  abutments  three  hillside  streets  of  the  city. 
Locust  street  was  thus  occupied,  and  the  other  streets 
crossed,  under  a  contract  between  the  city  and  the  com- 
pany contained  in  an  ordinance  passed  June  16,  1871. 
That  ordinance  g-ranted  the  rig-ht  to  so  occupy  Locust 
street,  and  to  cross  Miami,  Baltimore,  and  Dorsey 
streets,  upon  certain  terms  and  conditions,  one  of  which 
was  that  the  railroad  should  be  so  constructed  "as  not 
to  obstruct  the  ordinary  passag-e  along  the  streets," 
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and  that  the  mode  in  which  the  work  should  be  done 
should  be  approved  and  done  to  the  satisfaction  of  the 
city's  civil  engiileer.  It  was  also  provided  that  the 
g^rant  should  continue  only  for  a  term  of  20  years,  and 
take  effect  only  when  the  company  should  file  a  written 
acceptance.  By  another .  ordinance,  passed  December 
1,  1871,  permission  was  g*ranted  to  the  said  railway 
company  to  lay  a  double  surface  track  from  a  point  at 
the  base  of  its  inclined  plane,  at  or  near  the  head  of 
Main  street,  on  the  north  side  of  Mulberry  street ; 
thence  south  along*  Main  street  to  Liberty  street ;  thence 
west  on  Liberty  street  to  Walnut  street ;  thence  south 
on  Walnut  street  to  Fifth  street, — Market  space  ;  thence 
east  on  Fifth  street  to  Market  space.  This  g"rant  was 
made  upon  certain  terms  and  conditions  therein  stated, 
unnecessary  to  be  here  mentioned,  except  that  it  was 
provided  that  no  motive  power  except  horses  and  mules 
should  be  used  on  said  tracks,  and  that  the  chargfes  for 
transportation  over  said  portions  of  the  company's  line 
should  not  exceed  five  cents  for  each  passenger,  and 
that  it  should  keep  for  sale  tickets  in  book^  of  25  for 
one  dollar.  It  was  also  provided  that,  before  construc- 
tion of  the  said  track  should  be  commenced,  the  com- 
pany should  obtain  the  consent  of  a  majority  in  interest 
of  the  owners  of  property  abutting-  thereon.  This 
^rant  was  made  in  pursuance  of  a  petition  theretofore 
filed  with  the  board  of  aldermen  and  council  men  of  the 
city  of  Cincinnati,  which  recited  that  the  petitioner  had 
been  incorporated  under  the  law  of  Ohio  for  the  pur- 
pose of  constructing  a  railroad  from  said  city  to  the  vil- 
lage of  Avondale.  There  was  no  limitation  expressed 
in  the  ordinance  as  to  the  term  of  this  contract.  A  third 
ordinance,  passed  October  27,  1875,  granted  to  the  Cin- 
cinnati Inclined  Plane  Railway  Company  permission  to 
use  and  occupy  for  a  period  of  30  years,  with  a  double 
track.  Locust  street,  commencing  at  the  top  of  the  in- 
clined plane  heretofore  described,  thence  north  to  Mason 
street , and  Mason  street  f  romLocust  east  to  Auburn  street, 
and  Auburn  street,  with  a  single  track,  from  Mason  street 
to  Vine  street,  and  Vine  street,  by  a  double  track,  to 

6  (N.  S.)  A.  &  E.  R.  Cas. —9 
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the  corporation  line  of  the  city  of  Avondale,  with  the 
privilegre  of  using  any  tracks  which  may  be  laid  by  any 
other  company.  This  ordinance  was  also  granted  upon 
certain  terms  and  conditions,  mentioned  therein,  one  of 
\vhich  was  that  no  motive  power  should  be  used  except 
horses  and  mules,  and  that  the  grant  should  terminate 
in  30  years.  By  an  ordinance  of  August  19,  1864,  the 
t:ity  council  of  Cincinnati  established  a  street-railwaj' 
route,  known  and  described  as  **  Route  No.  8."  This 
route  commenced  at  the  corner  of  Main  and  Fifth 
streets  ;  thence  on  Main  street  to  Orchard  street ;  thence 
K)n  Orchard  street  to  Sycamore  street ;  thence  on  Syca- 
more to  Liberty  street ;  thence  to  Auburn  street,  on 
such  streets  or  parts  of  streets  as- the  promoter  for 
building  such  street  railway  shall  select ;  thence  on 
Auburn  street  to  the  northern  corporation  line  of  the 
city,  returning  by  the  same  track  with  suitable  turnouts 
to  the  corner  of  Sycamore  and  Orchard  ;  thence  on 
Sycamore  to  Franklin  street ;  thence  on  Franklin  to 
Main  ;  thence  on  Main  to  Court  street ;  thence  on  Court 
to  Walnut  street ;  thence  on  Walnut  to  Fifth  street, 
using  the  Cincinnati  Street  Railway  track  from  Ninth 
to  Fifth  ;  thence  on  Fifth  to  the  place  of  beginning, 
occupying  the  track  of  the  Street  Passenger  Railroad 
Company  in  common  with  the  said  last-mentioned  com- 
pany. TThis  route,  after  a  competitive  bidding,  was 
awarded  to  Porteous  B.  Roberts,  and  by  sundry  mesne 
conveyances  it  came  to  be  owned  by  Smith,  Hill,  and 
Doherty,  who,  in  January,  1887,  made  a  perpetual  lease 
of  it  to  the  Cincinnati  Inclined  Plane  Railway  Company. 
This  lease  also  contained  an  option  to  purchase,  which 
was  executed  September  21,  1889,  wherebj^  this  route 
was  absolutely  conveyed  to  the  company.  Route  No. 
8  came  to  be  owned  by  the  same  persons  who  owned 
the  inclined  plane  railway,  about  the  time  the  inclined 
plane  was  built.  It  was  connected  at  Liberty^  street 
with  the  road  built  from  the  foot  of  the  incline,  from 
Mulberry  to  Liberty,  but  instead  of  going  west  on  Lib- 
erty to  Walnut,  continued  on  Main,  south  to  Court  ; 
thence  west  on  Court  to  Walnut,  south  to  Fifth  street. 
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east  to  Main  street,  and  north  along-  Main  street  to 
Court.  Before  the  inclined  plane  was  built,  "  Route 
No.  8"  went  around  the  hill  and  came  into  the  line 
covered  by  the  grant  under  the  ordinance  of  1875,  and 
was  relied  upon  only  as  g-iving*  a  right  to  the  inclined 
plane  company  to  maintain  a  second  track  upon  one  of 
the  streets  in  Mt.  Auburn,  the  other  track  being  held 
under  the  ordinance  of  1875.  The  result  of  this  com- 
bination between  the  inclined  plane  ownership  and  the 
ownership  of  route  No.  8  was  that  the  grant  under  the 
ordinance  of  October,  1871,  has  never  been  used  so  far 
as  it  embraces  an  easement  from  Main  street  on  Liberty 
street  to  Walnut,  and  along  Walnut  to  Court.  In  1889, 
the  Cincinnati  Inclined  Plane  Railway  Company,  hav- 
ing, under  proceedings  heretofore  mentioned,  obtained 
authority  to  extend  its  line  to  Glendale,  did  extend  its 
line  of  road  from  the  Zoological  Garden  about  five  miles 
along  the  Carthage  pike,  by  grants  emanating  from  the 

S'oper  county  authorities,  to  the  village  of  Glendale,  in 
amilton  county.  It  thus  appears  that,  prior  to  March 
30,  1877,  this  company,  under  the  ordinances  of  1871 
and  1875,  and  through  its  lease  of  '*  Route  No.  8,"  was 
owning  and  operating  a  through  line  from  Fifth  and 
Walnut  streets  to  the  corporation  line.  We  have  refer- 
red to  this  in  order  that  we  may  have  in 
mind  the  extent  and  duration  of  its  street  jJ^/|J*™J^[;/;^^^ 
grants  at  the  date  of  the  passage  of  the  act 
of  March  30,  1877.     That  act  was  as  follows  : 

**  Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  state  of  Ohio,  that  any  inclined  plane  railway  or 
railroad  company  heretofore  or  that  may  hereafter  [be] 
organized  under  the  act  of  May  1,  A.  D.  1852,  entitled 
*  An  act  to  provide  for  the  creation  and  regulation  of 
incorporated  companies  in  the  state  of  Ohio,'  shall  have 
power  to  hold,  lease,  or  purchase,  and  maintain  and  op- 
erate such  portion  of  any  street  railroad  leading  to  or 
connected  with  the  inclined  plane  as  may  be  necessary 
for  the  convenient  dispatch  of  its  business,  upon  the 
same  terms  and  conditions  on  which  it  holds,  maintains, 
and  operates  its  inclined  plane  ;  provided,  that  no  other 
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motive  power  than  animals  shall  be  used  on  the  public 
highways  occupied  by  such  street  railway  company 
without  the  consent  of  the  board  of  public  works  in 
any  city  having*  such  a  board,  and  the  common  council 
or  the  public  authority  or  company  having-  charg'e  or 
owning"  any  other  highway  in  which  such  street  rail- 
road may  be  laid  ;  and  provided,  that  no  inclined  plane 
railway  or  railroad  company  shall  construct  any  track 
or  tracks  in  any  street  or  hig^hwuy  without  first  obtain- 
ing* the  written  consent  of  a  majority  of  the  property 
holders  on  the  line  of  such  proposed  track  or  tracks, 
represented  by  the  feet  front  of  lots  abutting*  on  the 
street  or  hig-hway  along*  which  such  track  or  tracks  are 
proposed  to  be  constructed." 

The  contention  of  the  complainant  is  that  the  eflFect 
of  this  act  was  to  extend  the  terms  of  all  the  street 
g*rants  the  mortg-ag-or  company  then  held,  and  confer 
upon  it  a  perpetual  right  to  continuously  occupy  the 
streets  upon  which  it  then  had  tracks,  and  any  others 
occupied  by  the  lines  of  other  companies  which  might 
be  thereafter  leased  or  purchased.  The  foundation  of 
this  argument  lies  in  the  fact  that  in  Ohio  there  is  no 
limitation  upon  the  duration  of  a  corporation,  though 
the  legislature  may  at  any  time  amend  the  law  under 
which  they  may  be  organized  or  repeal  the  same,  and 
thereby  terminate  their  existence.  The  contention  is 
not  well  founded.  Upon  this  point  we  find  ourselves 
in  agreement  with  the  Ohio  state  court,  which  held 
that : 

**  The  intention  of  this  law  was  simply  to  invest  in- 
clined plane  railway  companies  with  the  corporate 
power  to  acquire  and  operate  street  railroad  routes 
leading  to  or  connected  with  their  inclined  plane  ;  that 
in  the  acquirement  of  such  routes  such  companies  stood 
in  the  same  position  as  other  persons  and  other  street 
railroad  companies,  and  that  when  such  routes  are  ac- 
quired by  such  companies  they  are  bound  by  all  the 
provisions  of  the  original  grant  by  the  city,  and  that 
none  of  the  provisions  of  the  same  are  abrogated  b}' 
such  acquirement.     'The  terms  and  conditions,'  refer- 
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red  to  in  the  act  of  1877,  are  the  terms  and  conditions 
of  the  act  of  May  1,  1852  (50  Ohio  Laws,  p.  274,)  relat- 
ing-to  steam  railways,  and  under  which,  as  we  have 
seen,  the  defendant  was  incorporated.'' 

The  argfument  that,  because  the  state  had  imposed  no 
limitation  upon  the  duration  of  the  corporate  franchises 
of  this  company,  therefore  the  term  for  which  it  held 
its  street  grants  was  likewise  intended  to  be  unlimited, 
is  illogfical.  It  loses  sigfht  of  the  distinction  between 
those  franchises  conferred  by  the  state  and  obtained  by 
organization  under  the  state  law  and  those  property  or 
contractual  franchises  not  g"ranted  by  the  state,  and  not 
inherent  in  the  corporation  as  such,  but  which  come 
from  the  local  authority  having*  the  rig"ht  to  g*rant  the 
right  to  occupy  a  public  highway.  We  do  not  mean  to 
intimate  that  the  municipal  or  local  authority  is  the  on- 
ly source  from  which  such  an  easement  could  come  in 
Ohio.  The  legislative  history  of  the  state  is  such, 
however,  as  to  indicate  that  the  settled  public  policy  of 
the  state  is  not  to  confer  ^uch  easements,  but  to  refer 
all  such  companies  to  the  municipality  upon  whose 
streets  or  highways  they  wish  to  exercise  the  franchises 
conferred  by  the  state  for  the  requisite  street  ease- 
ments, upon  terms  and  conditions  to  be  agreed  upon  be- 
tween such  companies  and  the  local  g'overnment.  When, 
therefore,  we  come  to  construe  an  Ohio  statute  provid- 
ing for  the  organization  of  either  ordinary  railway  or 
street-car  companies,  we  may  well  do  so  with  the  ex- 
pectation that  this  well-settled  policy  has  not  been  de* 
parted  from,  and  that  the  state  has  stopped  with  the 
grant  of  the  usual  and  necessary  corporate  franchises 
proper,  by  which  it  has  been  endowed  with  power  to 
operate  its  road  for  tolls,  when  it  shall  have  acquired 
from  the  local  authority  the  equally  essential  right  of 
occupying"  with  its  tracks  the  particular  streets  upon 
which  it  proposes  to  conduct  its  business.  That  the 
state  did  not  undertake,  in  the  general  incorporation  act 
of  May  1,  1852,  to  confer  upon  any  of  the  class  of  cor- 
porations therein  provided  for  the  power  to  enter  upon 
and  occupy  with  its  tracks  the  public  streets  of  any 
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city  or  village,  or  the  public  highway  of  any  township- 
or  county,  before  obtaining  the  consent  of  the  local  au- 
thority concerned,  is  too  clear  for  discussion.  Section 
12  of  that  act  expressly  provided  how  such  street  or  high- 
way rights  might  be  obtained,  that  section  being  in 
these  words  : 

**Sec.  12.  If  it  shall  be  necessary,  in  the  location  of 
any  part  of  any  railroad,  to  occupy  any  road,  street, 
alley,  or  public  way,  or  ground  of  any  kind  or  any  part 
thereof,  it  shall  be  competent  for  the  municipal  or  oth- 
er corporation  or  public  officer  or  public  authorities, 
owning  or  having  charge  thereof,  and  the  railroad  com- 
pany to  agree  upon  the  manner  and  upon  the  terms  and 
conditions  upon  which  the  same  may  be  used  or  occupi- 
ed ;  and  if  said  parties  shall  be  unable  to  agree  thereon, 
and  it  shall  be  necessary  in  the  judgment  of  the  direc- 
tors of  such  railroad  company  to  use  or  occupy  such 
road,  street,  alley,  or  other  public  way  or  ground,  such 
company  may  appropriate  so  much  of  the  same  as  may  be 
necessary  for  the  purpose  of  such  road,  in  the  same 
manner  and  upon  the  same  terms  as  is  provided  for  the 
appropriation  of  the  property  of  individuals  by  the 
tenth  section  of  this  act." 

The  right  of  the  local  authority  to  impose  terms  and 
conditions  is  clearly  conferred,  and  no  such  corporation 

can  impose  itself  upon  the  public  streets  or 
AitKrUy'tlMLiinit  highways  unless  it  enter  into  an  agreement 
SJUUtl*"  *'**'***   touching  the  occupancy  of  such  streets,  or 

resorts  to  the  right  of  condemnation  in  de- 
fault of  an  agreement.  This  right  to  impose  terms  and 
conditions  most  obviouslj'  implies  the  right  to  agree 
upon  the  duration  of  such  occupancy.  The  right  to 
exclude  altogether,  unless  resort  be  had  to  condemna- 
tion, involves  the  right  to  limit  the  period  of  the  grant. 
In  Detroit  Citizens'  St.  R.  Co.  v.  City  of  Detroit,  cited 
heretofore,  we  had  occasion  to  construe  these  words 
'*  terms  and  conditions,"  and  held  that,  where  the  local 
government  has  or  is  given  power  to  consent  to  the  oc- 
cupation of  the  public  streets  by  such  corporations, 
upon  terms  and  conditions  to  be  agreed  upon,  the  power 
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to  act  was  an  unlimited  power,  and  said  that,  unless 
some  limitation  was  to  be  found  in  other  provisions  of 
law  or  implied  from  other  considerations  peculfar  to  the 
law  of  Michigan,  the  time  for  which  such  g^rant  might 
be  made  was  a  matter  w^holly  within  the  discretion  of 
the  local  g-overnment,  as  much  as  any  other  term  or 
condition  oJE  the  grant.  In  that  case  a  grant  of  a  street 
easement  for  a  term  in  excess  of  the  life  of  the  corpora- 
tion was  sustained,  against  the  argument  that  there  was 
an  implied  limitation  making  it  requisite  that  the  term 
should  conform  to  the  life  of  the  corporation.  The 
limitations  contained  in  the  ordinance  of  June  16, 
1871,  granting  permission  to  occupy  a  part  of  Locust 
street,  and  to  cross  Miami,  Baltimore,  and  Dorsey 
streets,  are  unquestionably  valid  and  obligatory.  The 
limitation  upon  the  duration  of  the  grant  was  just  as 
much  within  the  power  of  the  city  to  impose 
as  any  other  term  or  condition  mentioned  'f?iJjIr«tion*t"' 
within  the  contract.  The  fact  that  the  cor-  Jjj^ijt  wmi^^d 
porate  life  of  the  corporation  accepting  the 
jfrant  w^us  for  a  term  unlimited  in  no  way  abridged  its  ca- 
pacity to  accept  a  street  grant  for  a  shorter  term. 
Neither  would  the  expiration  of  such  a  street  grant  de- 
termine the  existence  of  corporate  life  or  corporate 
powers.  It  might  not  be  in  a  position  to  exercise  the 
valuable  and  important  franchises  of  operating  a  street 
railway,  but  its  power  to  do  so  when  it  could  again  ac- 
quire the  requisite  street  easement  would  be  unaffect- 
ed. The  case  would  not  be  different  if  it  had  located 
its  tracks  upon  private  property.  If  it  owned  the  prop- 
erty in  fee,  its  occupancy  and  use  for  corporate  pur- 
poses might  be  commensurate  with  its  corporate  exis- 
tence. But,  if  it  acquired  a  less  interest  than  the  fee, 
it  might  be  ejected  therefrom  upon  the  expiration  of  its 
term,  though  its  corporate  life  and  power  would  con- 
tinue to  exist  and  become  again  eflBcient  when  a  new 
location  should  be  acquired.  It  follows  that  this  com- 
pany held  the  right  to  maintain  and  operate  its  inclined 
plane  railroad  just  so  long  as  it  had  the  right  to  occupy 
the  place  upon  w^hich  its  tracks  were  located.     As  to  a 
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part  of  its  railroad,  its  right  of  occupancy  was  unlimit- 
ed, because  it  owned  the  fee  in  the  property  upon  which 
its  tracks  were  fixed.  As  to  so  much  of  its  railroad  as 
occupied  Locust  street,  or  any  of  the  streets  over  which 
its  track  had  been  constructed,  its  right  to  maintain  and 
operate  its  railroad  over  or  upon  public  streets  depend- 
ed upon  the  duration  of  its  grant  from  the  city.  That 
grant,  so  far  as  it  was  dependent  upon  the  ordinance  of 
June,  1871,  has  expired,  and  it  has  no  legal  right  to 
continue  upon  those  streets,  unless  its  grant  is  extend- 
ed as  a  consequence  of  the  act  of  1877.  That  that  act 
does  not  have  any  such  effect  we  are  entirely  satisfied. 
Any  inclined  plane  railway  or  railroad  company  there- 
fore organized,  or  which  might  thereafter  be  organized, 
under  the  act  of  May  1,  1852,  was  given  power  to 
*' hold,"  maintain,  and  operate  '*such  portion  of  any 
street  railroad  leading  to  or  connected  with  its  inclined 
plane,  as  may  be  necessary  for  the  dispatch  of  its  busi- 
ness," or  purchase  any  such  portion  of  a  street  railroad. 
If,  before,  its  power  to  own,  maintain,  and  operate  such 
a  street  railway  in  connection  with  its  incline  under  its 
charter  powers  was  doubtful,  its  corporate  powers  were 
by  this  act  enlarged,  and  that  which  before  may  have 
been  in  excess  of  its  powers  or  of  doubtful  authority 
became  lawful  and  valid.  The  legislature  w^as  not  deal- 
ing at  all  with  the  subject  of  the  term  or  duration  of  the 
street  rights  of  such  companies,  but  was  dealing  with 
the  question  of  the  corporate  capacity  of  a  corporation 
organized  under  the  steam  or  commercial  railway  act 
to  maintain  and  operate  an  ordinary  street  railway. 
The  terms  and  conditions  by  which  it  might  enter  upon 
and  occupy  the  streets  of  the  city  with  its  inclined  plane, 
or  as  an  ordinary  commercial  railroad,  had  been  covered 
by  the  twelfth  section  of  the  act  under  which  these  in- 
clined road  companies  had  been  organized.  That  sec- 
tion had  referred  such  corporations  to  the  local  author- 
ity to  obtain  the  requisite  grant,  and  had  authorized  the 
latter  to  define  the  terms  and  conditions  upon  w^hich 
such  right  of  occupancy  might  be  permitted.  The 
terms  and  conditions  upon  which  the  Cincinnati  Inclined 
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Plane  Railway  Company  held  and  operated  its  inclined 
plane  proper,  if  we  apply  these  words  to  its  right  of 
occupancy  of  the  place  ujx)n  which  that  structure  stood, 
were  not  identical,  for,  as  we  have  seen,  it  owned  in 
fee  in  part,  and  a  term  of  20  years  limited  its  occupancy 
as  to  the  rest.  It  would  be  absurd,  as  observed  by 
Judge  Smith  in  delivering*  the  opinion  of  the  state 
court,  to  apply  these  words  as  a  limi^tion  upon  its  right 
to  hold  other  parts  of  its  line  then  owned,  or  which 
might  thereafter  be  acquired  by  lease  or  purchase,  to 
the  terms  and  conditions  under  which  it  occupied  Locust 
streetand  crossed  the  other  streets  named  in  the  ordinance 
of  June,  1871  ;  for  one  of  the  conditions  imposed  by  that 
ordinance  compelled  it  to  support  its  track  upon  abut- 
ments or  piers,  resting  in  the  streets  crossed.  So  such 
a  construction  would  operate  to  shorten  nearly  every 
grant  then  owned  or  subsequently  acquired  by  that 
company.  It  would  be  equally  absurd  to  construe  the 
clause  of  the  act  providing  that  such  companies  should 
hold  such  portions  of  the  street  railroads  then  operated 
by  them  perpetually,  and  without  regard  to  the  dura- 
tion of  the  street  grants  under  which  such  railroads  oc- 
cupied with  their  rails  the  public  streets  of  the  munici- 
pality within  which  they  were  situated.  Nothing  in 
the  act  indicates  an  intention  to  extend  its  rights  of  oc- 
cupancy beyond  the  contracts  under  which  they  were 
held,  or  to  alter  the  conditions  of  section  12  of  the  act 
amended.  As  we  read  the  act,  the  provision  that  such 
companies  might  hold,  lease,  or  purchase,  *'upon  the 
same  terms  and  conditions  on  which  it  holds,  maintains, 
and  operates  its  inclined  plane,"  has  no  reference  to 
the  mere  structure  constituting  an  inclined  plane,  nor 
to  the  special  terms  and  conditions  upon  which  any  such 
company  had  been  permitted  to  occupy  the  streets  upon 
which  such  a  railroad  had  been  placed,  but  refers  to 
the  general  provisions  and  conditions  of  the  act  of  1852, 
touching  the  strictly  corporate  franchises  conferred  by 
that  act  and  the  mode  prescribed  by  section  12  thereof, 
by  which  such  companies  might  acquire  the  necessary 
5itreet  grants  for  the  exercise  of  .the  proper  and  profit- 
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able  functions  of  a  railroad  company.  The  provision 
in  no  way  enlarged  the  scope  or  duration  of  grants  then 
held,  and  permitted  all  such  companies  to  thereafter  ac- 
quire by  lease  or  purchase  other  portions  of  street  rail- 
ways in  the  manner  and  subject  to  the  same  restrictions 
prescribed  by  the  act  of  1852.  We  are,  therefore,  of 
opinion  that  this  act  did  not  extend  the  duration  or  al- 
ter the  terms  or  conditions  upon  which  that  company 
thtn  held  any  street  grant.  This  disposes  of  the  grants 
of  June,  1871,  and  October,  1864.  Both  of  these  grants 
contained  a  limitation  of  20  years,  which  has  long  since 
expired.  Neither  has  been  extended  by  the  act  of  1877, 
and  the  mortgagor  company  has  no  longer  a  right  to 
maintain  its  tracks  upon  the  streets  covered  by  those 
grants,  unless  the  city  has  estopped  itself  by  conduct 
to  be  hereafter  considered. 

This  brings  us  to  a  consideration  of  the  grants  em- 
bodied in  the  ordinances  of  December,  1871,  and  Octo- 
ber, 27,  1875.  The  first  contains  no  time  limitations 
whatever.  The  second  was  granted  for  a  period  of  30 
years,  commencing  at  date  of  grant.  Neither  of  i:hese 
grants  has,  therefore,  expired  by  limitation.  The  Ohio 
court  was  of  opinion  that  neither  grant  was  valid,  upon 
the  ground  that  the  city  had  no  power  to  extend  the 
tracks  of  an  inclined  plane  company,  organized  as  a 
steam  railway,  along  the  streets  of  a  city  to  be  operated 
as  a  street  railroad.  The  opinion  of  the  superior  court 
of  Cincinnati,  adopted  as  the  opinion  of  the  Ohio  su- 
preme court  upon  this  point,  was  as  follows  : 

*' The  ordinance  under  which  this  grant  was  made 
designated  it  as  an  extension,  and  treats  such  an  exten- 
sion as  a  street  railroad,  which  it  Was,  in  fact.  But, 
while  the  city  authorities  are  undoubtedly  invested  with 
power  to  extend  a  street-railroad  route  after  its  original 
establishment  (sections  2501-2505,  3443,  Rev.  St.),  it  is 
also  undoubtedly  true  that  it  only  has  power  to  extend 
a  street  railroad  as  a  street  railroad,  and  that  it  has  no 
power  to  extend  a  steam  railroad  and  call  it  a  street 
railroad,  and  invest  it  with  all  the  powers  of  a  street 
railroad.     To  have  a  leral  extension  of  a  street  railroad 
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there  must  be  a  street  railroad  to  extend.  A  steam 
railroad  may  be  extended  as  a  steam  railroad,  but  it  can- 
not be  extended  as  a  street  railroad  anv  more  than  a 
street  railroad  can  be  extended  as  a  steam  railroad.  The 
extension  must  be  of  the  same  leg'al  nature  as  that 
which  it  extends.  For  the  same  reason,  we  are  of  the 
opinion  that  the  ordinance  of  1875  which  undertook  to 
extend  the  inclined  plane  railway  as  a  street  railway 
north  of  the  place,  was  also  void."  30  Wkly.  L.  Bui. 
326. 

In  the  view  we  have  taken  of  the  eifect  of  the  act  of 
1877  invalidatingf  the  g-rants  under  which  that  company 
was  occupying"  the  streets  embraced  within  these  ordi- 
nances, it  is  unnecessary  to  determine  whether  those 
ordinances  were  invalid.  There  are  considerations 
which  tend  to  a  contrary  view.  The  situation  of  such 
inclined  plane  railway  companies  was  peculiar.  There 
was  no  specifically  prescribed  form  under  the  g'eneral 
incori>oration  act  under  which  they  could  organize. 
The  motive  power  intended  to  be  used  was  steam,  so 
far  as  the  operation  of  the  inclined  plane  proper  was 
concerned-  None  other,  under  the  then  state  of  the 
art,  was  sufficiently  powerful  or  reliable.  To  simply 
carry  passengers  from  the  base  or  top  of  the  plateau, 
and  leave  them,  was  to  accomplish  but  a  small  part  of 
the  difficulty  which  thej'  set  about  to  remove.  The 
passeng-ers  must  be  broug-ht  to  the  incline  and  distrib- 
uted, either  in  the  city  or  its  suburbs.  Thus,  thoug'h 
the  inclined  plane  was  the  central  part  of  the  scheme, 
the  railroad  at  the  top  and  bottom  of  the  inclined  plane 
were  necessary  adjuncts  of  the  business.  The  city 
willing"ly  g*ranted  permission  to  extend  its  railroad  at 
both  ends  of  the  incline,  but  did  this  only  on  condition 
that  upon  such  extension  no  other  [power  should  be 
used  than  animal,  and  also  limited  its  tolls  for  passen- 
g-ers.  The  state  court  seems  to  have  been  of  opinion 
that,  while  the  city  had  the  power  to  authorize  such 
extensions  of  a  railroad  line,  either  commercial  or  street, 
it  could  not  extend  one  and  call  itanother.  It  seems  some* 
what  difficult  to  see  why  a  change  in  motive  power 
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should  be  aZ/ra  vires.  There  was  no  condition  in  the 
Ohio  corporation  law  that  a  commercial  railroad  should 
use  steam,  or  only  steam.  No  reason  occurs  why  an 
ordinary  railroad  desiring-  to  pass  its  cars  througfh  the 
streets  of  a  city  mig-ht  not  be  required,  as  a  condition  of 
street  occupancy,  to  use  animal  power  alone,  or  why, 
as  an  added  condition,  it  might  not  be  required  to  carry 
passeng-ers  in  such  cases  at  a  low  rate.  It  is  hard  to 
draw  any  hard  and  fast  line  between  what  is  called  an 
''ordinary  commercial  railroad"  and  a  "street railroad" 
proper,  if  any  such  line  is  to  be  drawn,  neither  the 
motive  power  nor  the  rate  of  tolls  will  answer.  The 
only  one  which  seems  reasonable  is  found  in  the  differ- 
ence between  the  business  each  is  intended  to  do. 
Whether  there  is  any  such  constitutional  difference  be- 
tween them  as  to  prevent  either  from  doing*  both  kinds 
of  business,  under  a  g-eneral  carrier  charter,  we  need 
not  now  determine.  If  we  accept  the  construction 
placed  by  the  Ohio  court  upon  the  general  and  special 
powers  of  the  city  of  Cincinnati,  we  are  still  confronted 
with  the  question  of  the  effect  of  the  act  of  1877,  'fti  con- 
firming* or  validating*  the  defective  g*rants  theretofore 
made  by  the  city  and  accepted  by  that  company. 

This  is  a  question  res  intcg-ra.  The  opinion  of  the 
state  court  does  not  directly  deal  with  this  as  a  distinct 
question.  It  is  true  that  that  court  did  hold  that  the 
ordinances  of  1871  and  October,  1875,  by  which  the  in- 
clined plane  railroad  company  had  been  permitted  to  ex- 
tend its  railroad  from  the  base  of  its  incline  to  the  heart 
of  the  city,  at  Walnut  and  Fifth  streets,  and  from  the 
top  of  the  incline  to  the  corporation  line  at  the  Zoologfi- 
cal  Garden,  were  invalid,  on  the  g*round  heretofore 
stated,  but  the  court  does  not  consider  the  curative 
effects  of  the  act  of  1877.  This  question  is  one  upon 
which  the  Ohio  court  has  expressed  no  definite  opinion, 
and  if  the  decree  is  of  no  effect,  as  res  adjudicata,  this 
court  is  clearly  at  liberty  to  pronounce  an  independent 
judg-ment  as  to  the  leg*al  effect  of  the  act  in  question  in 
validating*  the  then  existingr  contracts  between  the  city 
and  the  Cincinnati  Inclined  Plane  Railroad  Compan}\ 
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and  this  independently  of  the  ground  stated  in  a  former 
part  of  this  opinion.  The  subject  of  the  act  was  the 
powers  of  inclined  railroad  companies,  organized  under 
the  so-called  steam  railroad  act  of  1852.  The  object, 
from  its  g-eneral  tenor,  was  to  legalize,  if  illegal,  the 
business  they  were  domg  as  street  railroad  companies. 
The  clear  purpose  was  to  remove  any  difficulties  which 
stood  in  their  way  by  reason  of  their  peculiar  business 
and  their  organization  under  the  commercial  railroad 
act.  We  are  justified  in  assuming  that  it  was  known 
to  the  legfislature  that  such  companies  were  more  nearly 
street  railroad  companies  than  ordinary  commercial 
railroads,  and  that  they  were  engag*ed  in  doing  business 
peculiar  to  street  railroads.  Now,  to  construe  this  act 
as  wholly  prospective  would  lead  to  most  absurd  conse- 
quences. To  give  them  power  to  lease  or  purchase 
portions  of  street  railroads  connecting  with  their  in- 
clined plane,  and  no  authority  to  hold,  operate,  and 
maintain  such  as  they  already  had,  would  be  a  situation 
so  absurd  as  to  require  us  to  look  for  some  more  reason- 
able flleaning".  Take  the  company  whose  street  fran- 
chises are  involved.  It  had  been  for  years  operating  a 
long"  line  of  street  railway  in  connection  with  its  in- 
clined plane.  To  give  it  power  to  acquire  b}'^  lease  or 
purchase  such  a  railroad,  without  power  to  hold  that 
which  it  had,  would  be  to  strip  it  of  its  property  rights 
and  compel  it  to  again  lease  or  purchase  that  which  was 
already  its  own.  That  no  such  curious  result  is  to  be 
found  in  this  act  is  made  clear,  if  we  bear  in  mind  the 
purpose  of  this  act  and  the  defects  of  power  intended  to 
be  remedied  thereby.  .  We  accordingly  find  that  the  act 
is  not  limited  to  a  grant  of  power  to  acquire  in  the  fu- 
ture such  railroad,  but  confers  power  "  to  hold,  lease, 
or  purchase,  and  maintain  and  operate  such  portion  of 
any  street  railroad  leading-  to  or  connected  with  the  in- 
clined plane  as  may  be  necessary  for  the  convenient  dis- 
patch of  its  business."  This  power  to  hold,  maintain, 
and  operate,  if  to  be  given  any  effect,  must  operate  by 
way  of  validating-  the  grants  or  contracts  under  which 
such   companies  then   held,  maintained,  and   operated 
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such  railroads  as  conform  to  the  description  mentioned. 
Whatever  doubt  may  exist  as  to  the  sufficiency  of  the 
corporate  powers  of  the  Cincinnati  Inclined  Plane 
Railway  Company,  prior  to  the  act  of  1877,  to  hold, 
maintain,  and  operate  a  street  railroad  in  connection 
with  its  inclined  plane,  or  as  to  the  power  of  the  city  of 
Cincinnati  to  consent  to  the  occupany  of  its  streets, 
that  defect  in  power  was  removed  by  the  act  of  1877. 
In  1885,  the  city  of  Cincinnati,  by  proper  ordinance, 
permitted  this  very  company  to  use  either  a  cable,  com- 
pressed air,  or  electricity  as  a  motive  power  in  the 
operation  of  the  street-car  lines  covered  by  these  two 
g"rants  and  that  known  as  "Route  No.  8."  The  change 
was  subsequently  made  from  horse  power  to  electricity. 
Its  system  of  electricity  interfered  with  the  operation 
of  a  telephone  line,  whose  wires  were  strung-  along-  the 
same  streets.  The  latter  undertook  to  enjoin  the  rail- 
road from  the  use  of  the  sing-le-troUey  electrical  system 
as  a  motive  power.  The  power  of  the  company  to  hold, 
maintain,  and  operate  a  street-car  line,  and  the  power 
of  the  city  to  authorize  it  to  chang-e  from  horse  power 
to  electricit}%  was  challenged  by  the  telephone  com- 
pany. The  superior  court  of  Cincinnati,  in  an  opinion 
found  in  23  Wklv.  Law  Bui.  165,  held  that,  under  the 
act  of  1877,  this  line  of  railroad  from  the  foot  of  the 
incline  down  to  the  city,  and  from  the  top  of  the  hill 
to  the  suburbs,  were  lines  connected  with  the  incline, 
and  were  necessary  incidents  in  getting  passengers  to 
the  place  of  ascent  and  descent,  and  that  the  change 
from  animal  power  to  electricity  was  authorized  bj^ 
that  act,  the  board  of  public  works  having  assented. 
This  conclusion  as  to  the  validity  of  the  corporate 
power  of  that  company  to  maintain  and  operate  this 
street  railroad  with  electricity  was  affirmed  upon  an 
appeal  to  the  supreme  court,  though  the  judgment  was 
reversed  upon  another  question  in  the  case.  City  & 
Suburban  Tel.  Assoc,  v.  Cincinnati  Inclined  Plane  R. 
Co.,  23  Wkly.  L.  Bui.  165 ;  48  Ohio  St.  390.  Whether 
the  act  was  passed  because  the  corporate  power  of  such 
companies  did  not  authorize  the  operation  of  a  street 
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railroad  under  a  steam  railroad  charter,  or  to  remove  a 
mere  doubt,  the  result  is  the  same.  If  the  charter 
power  was  insufficient  to  enable  such  companies  to 
maintain  and  operate  street  railroads,  or  to  accept  a 
street  gfrant  for  such  a  purpose,  or  if  the  power  of  the 
city  of  Cincinnati  was  not  sufficient  to  enable  it  to  au- 
thorize a  steam  railroad  company  to  occupy  its  streets 
with  a  street  railroad,  the  clear  purpose  and  effect  of 
the  act  of  1877  was  to  validate  that  which  had  been 
done  in  irespect  to  such  companies.  The  power  to 
*'hold,"  maintain,  and  operate  **portions"  of  such 
street  railroads  then  held  by  such  companies  is  as  clear- 
ly granted  as  is  the  power  to  acquire  thereafter,  by 
lease  or  purchase,  such  parts  of  other  lines  as  ma}'^  be 
necessary  for  the  convenient  dispatch  of  business. 
Cincinnati  &  S.  G.  A.  St.  R.  Co.  v.  Cumminsville,  14 
Ohio  St.  523,  538. 

The  sug-gestion  that  this  act  of  1877  was  itself  void, 
as  a  sj)ecial  act,  not  having-  uniform  operation,  or  as  a 
special  act  conferring-  corporate  powers,  both 
of  which  kinds  of  legislation  are  obnoxious  '^^  * 

to  section  26,  art.  2,  or  section  1,  art.  13,  of  the  Ohio 
constitution,  has  not  seriously  impressed  us.  The 
point  was  not  made  by  the  eminent  counsel  who  arg-ued 
the  case  of  City  and  Suburban  Tel.  Assoc,  r.  Cincinnati 
Inclined  Plane  R.  Co.,  23  Wkly.  L.  Bui.  165,  though 
the  leg-al  orgcinization  of  the  railway  company  and  its 
right  to  maintain  and  operate  a  street  railroad  was  bit- 
terly controverted.  Both  the  superior  court  of  Cin- 
cinnati and  the  supreme  court  held  thztt  under  that  act 
the  railway  company  was  lawfully  using  electricity  as 
a  motive  power  in  the  operation  of  its  railroad.  Neither 
was  any  such  constitutional  objection  raised  or  consid- 
ered in  the  subsequent  case  of  City  of  Cincinnati  v. 
Cincinnati  Inclined  Plane  R.  Co.  The  act  is  not 
special  in  form.  It  applies  to  all  inclined  plane  railroad 
companies  which  had  been  organized  under  the  act  of 
May  1,  1852,  and  operates  to  confirm  all  such  companies 
in  their  ownership  and  operation  of  street  railroads,  so 
far  as  such  maintenance  and  operation  had  been  invalid 
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by  defect  of  power.  How  many  companies  had  been  so 
organized,  or  were  engaged  in  operating  street-car 
lines,  we  have  no  means  of  knowing.  Whether  few  or 
many,  the  classification  was  not  arbitrary ,»but  general 
and  natural.  It  is  difficult  to  conceive  that  the  legisla- 
tive power  of  Ohio  is  so  cramped  as  to  be  unable, 
through  the  form  of  a  general  statute,  to  extend  relief 
and  remove  doubts  as  to  the  legal  organization  of  so 
useful  a  class  of  corporations  as  that  described  in  this, 
act.  We  are  not  convinced  as  to  the  unconstitutionality, 
and  shall  give  the  act  the  benefit  of  any  doubt. 

The  grant  under  the  ordinance  of  December,  1871, 
was  unlimited  as  to  time.  There  was  at  that  time  no 
statutory  restriction  upon  the  power  of  a  city  to  grant 
an  unlimited  street  easement  to  either  a  railroad  or 
street-car  companv,  having  the  requisite  franchises 
from  the  state.  The  act  limiting  the  power  of  a  city 
to  a  term  not  exceeding  25  years  w^as  not  passed  until 
May  14,  1878.  Neither  do  we  think  there  was  any  im- 
plied restriction  upon  the  power  of  the  city,  springing 
from  reasons  of  public  policy.  The  corporation  to 
which  this  grant  was  made  was  perpetual,  and  we  see 
no  sufficient  reason  which  would  justify  the  court  in 
holding  that  it  was  not  within  the  discretion  of  the 
municipal  government  to  grant  to  such  a  company  an 
unlimited  easement  upon  the  streets.  But  only  a  frag- 
ment of  this  grant  has  ever  been  actually  used, — that 
part  of  the  line  at  the  base  of  the  inclined  plane  south 
upon  Main  to  Liberty.  The  rest  of  the  line  authorized 
by  this  ordinance  has  never  been  constructed.  The 
concurrent  ownership  of  the  grant  under  this  ordinance 
and  the  grant  under  ''Route  8,"  by  the  same  persons, 
accounts  for  this  disuse  of  the  remainder  of  the  line 
permitted  by  this  ordinance.  The  route  actually  occu- 
pied by  this  company  from  Main  and  Liberty  was  that 
designated  as  "Route  8,"  namely,  south  on  Main  to 
Court  street ;  west  on  Court  to  Walnut  street ;  south 
on  Walnut  to  Fifth  street ;  east  on  Fifth  to  Main 
street ;  thence  north  on  Main  to  Court  street.  The 
grant  under  the  ordinance  in  question  was  only  identi- 
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cal  with  that  embraced  in  * 'Route  8"  from  Court  on 
Walnut  to  Fifth,  thence  on  Fifth  east  to  Main.  That 
part  of  the  gfrant  begfinning*  at  Liberty  and  Main,  thence 
west  on  Liberty  to  Walnut,  thence  south  on  Walnut  to 
Court,  seems  never  to  have  been  occupied  by  this  com- 
pany under  any  franchise.  The  deliberate  selection  of 
*'Route  8"  as  a  more  desirable  means  of  reaching  Fifth 
street,  and  the  disuse  for  a  period  of  over  20 
years  of  substantially  all  of  the  g-rant  under  rjJi4jJl|JV- 
this  ordinance  of  December,  1871,  must,  in  iM-iwr. 
the  absence  of  countervailing*  circumstances, 
be  regarded  as  an  abandonment  of  this  g-rant  except  in 
so  far  as  it  has  been  actually  used  between  the  base  of 
the  inclined  plane  and  Liberty  street.  Abandonment 
by  non-user  of  g"rants  of  this  character  may  be  the 
more  readily  presumed,  the  g-rant  being-  of  a  public 
easement,  and  for  the  purpose  of  providing-  for  and 
promoting-  the  public  g-ood.  Henderson  v.  Railway 
Co.,  21  Fed.  Rep.  358,  20  Am.  &  Eng-.  R.  Cas.  542. 
There  are  no  circumstances  in  this  case  tending-  to 
show  that  this  company  intended  at  any  time  to  avail 
itself  of  the  privileg-es  of  this  g-rant.  There  are  no 
circumstances  tendingf  to  make  the  intention  of  this 
company  by  this  long-  disuse  doubtful,  nor  any  facts 
which  tend  to  prove  an  extension  of  the  time  within 
which  it  mig-ht  have  appropriated  and  used  the  rig-ht  of 
way  herein  g-ranted,  such  as  appear  in  the  case  of  Citi- 
zens' St.  R.  Co.  V,  City  of  Memphis,  53  Fed.  Rep. 
715,  56  Am.  &  Eng.  R.  Cas.  385.  We  think,  however, 
that  the  occupancy  and  continued  use  of  the  f rag-ment 
of  this  g-rant  was  an  eif ective  acceptance  of  that  part  of 
the  grant  from  the  foot  of  the  incline  at  Mulberry 
street  to  the  connection  at  Liberty  street  with  **Route 
8."  Under  the  ordinance  of  October,  1875,  there  was 
granted  to  this  company  a  right  of  way  upon  certain 
streets  for  a  period  of  30  years.  This  grant  authorized 
the.  construction  and  maintenance  of  a  double  track 
from  Locust  street,  commencing  at  the  top  of  the  in- 
clined plane  proper  ;  thence  north  to  Mason ;  thence, 
on  Mason,  east  to  Auburn  street ;  thence,  on  Auburn, 

6'(N.  s.)  A.  &  E.  R.  Cas.—lO 
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by  a  sing-le  track,  to  Vine  ;  thence,  on  Vine,  by  a 
double  track,  to  the  corporation  line  at  the  Zoologrical 
Garden.  This  grant  has  not  expired,  and  the  streets 
mentioned  therein  have  been  occupied  and  a  line  con- 
tinuoush"  operated  thereunder.  A  double  track  has 
been  maintained  on  Auburn  street  between  Mason  and 
Vine, — one  under  this  grant,  and  the  other  under  the 
grant  of  **Route  8."  The  permission  to  maintain  this 
second  track  upon  Auburn  street  has,  as  we  have  here- 
tofore stated,  long  since  expired  by  the  limitation  con- 
iained  in  the  ordinance  of  1864. 

It  has  been  urged  that  the  expenditure  of  the  great 
:sum  of  money  necessary  to  change  the  motive  power 
from  horse  to  electricity,  a  •  change  made  under 
resolutions  of  the  board  of  public  works  after  the  ex- 
piration of  the  grant  for  * 'Route  No.  8,"  and  the  grant 

of  June,  1871,  estops  the  city  from  denying* 
cii«nir«  of  iiitivf  the  rightful  occupation  of  the  streets  by  the 
Estoppel.  company,  and  operates  as  an  extension  of  the 

expired  grants.  The  resolutions  referred 
to  simplv  consented  to  the  substitution  of  electricity 
for  animal  pow^er.  The  consent  was  not  given  by  or- 
dinance, and  was  not  intended  to  extend  an v  franchise.  It 
was  a  consent  granted  under  the  act  of  March  30,  1877, 
which  provided  that  no  other  motive  powder  should  be 
used  upon  any  street  railroad  held,  or  acquired  there- 
after, by  inclined  plane  railroad  companies,  without  the 
consent  of  the  board  of  public  works  in  any  city  having 
such  a  board.  The  supreme  court  of  Ohio  held  that 
the  Cincinnati  Inclined  Plane  Railroad  Company  was 
legally  using  electricity  as  a  motive  power  ;  the  board 
of  public  aflFairs,  the  legal  successors  of  the  board  of 
public  works,  being  empowered  to  permit  such  change 
by  act  of  March  30,  1877.  Cincinnati  Inclined  Plane 
R.  Co.  r.  Teleg-raph  Assoc,  48  Ohio  St.  420^22. 
Under  the  statutory  law  of  Ohio,  no  street  franchise  of 
such  a  compan}^  could  have  been  granted,  renewed,  or 
extended,  at  the  date  of  the  resolution  passed  by  the 
Cincinnati  board  of  public  works,  or  that  passed  by  its 
successor,  the  board  of  public  affairs,  except  by  an  or- 
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dinance  passed  upon  the  recommendation  of  the  board 
of  public  affairs.  Rev.  St.  Ohio,  5>§  1665,  1666,  2227, 
2501,  2502,  3438,  3443.  The  city  was  but  a  trustee, 
acting-  for  thepublic  in  respect  of  the  g-ranting-  of  street 
easements.  The  mode  in  which  it  mig'ht  grant  such 
street  rig"hts  was  specifically  prescribed  by  law.  It 
was  not,  therefore,  competent  for  the  board  of  public 
affairs  to  extend  such  an  easement  without  the  concur- 
rent action  of  the  leg"islative  branch  of  the  g'overnment, 
and  the  mere  non-action  of  the  municipal  g-overnment 
after  the  expiration  of  a  part  of  the  street  g-rants  under 
which  the  company  was  occupying  the  streets  neither 
creates  an  estoppel  nor  operates  as  an  extension  of 
grants  which  could  only  be  extended  by  ordinance  duly 
enacted.  We  do  not  undertake  to  say  that  a  municipal 
fifovernment  may  not,  under  some  circumstances,  estop 
itself  from  asserting-  a  legfal  rig-ht  or  denying-  a  liabilit}\ 
Dill.  Mun.  Corp.  §§  459,  675.  This  question  has  been 
considered,  and  the  authorities  cited,  bv  Judgre  Taft  in 
City  of  Detroit  v,  Detroit  City  R.  Co.J  60  Fed.  Rep. 
161.  But  the  facts  in  this  case  do  not,  in  our  judgment, 
establish  an  estoppel,  and  are  wholly  insufficient  to  es- 
tablish a  legul  extension  of  either  of  the  expired  grants. 
What  remedy  can  be  afforded  the  complainant  to  pro- 
tect it  and  its  interests  against  the  destruction  of  its 
property  rights,  in  so  far  as  those  rights  will  be  affected 
by  the  removal  from  the  streets* of  the  rails,  poles,  and 
other  equipment  now  occupying  streets  covered  by  the 
grant  of  1875,  and  that  fragment  occupied  under  the 
grant  of  December,  1871?  By  abandonment  of  the  grant 
of  December,  1871,  and  by  expiration  of  the  grant 
known  as  "Route  No.  8,"  and  by  expiration  of  the 
grant  of  June,  1871,  its  occupation  of  many  of  the 
streets,  from  w^hich  the  city  threatens  to  eject  it,  is  un- 
lawful, and  as  to  those  streets  complainant  must  sub- 
mit. As  to  the  line  from  the  top  of  its  inclined  plane, 
save  one  track  on  Auburn  street,  its  rights  have  not  ex- 
.  pired,  and  that  track  should  not  be  disturbed  by  the 
city.  Still,  it  is  said  that  the  state  court  adjudged  the 
ordinances  of  1875  and  of  December,   1871,  to  be  void. 
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and  Jias  decided  that  the  city  is  entitled  to  remove  the 
rails  and  other  equipment  occupying*  the  streets  em- 
braced in  those  ordinances,  and  stop  the  operation  of  its 
railroad  on  said  streets,  and  that  this  court,  by  reason 
of  section  720,  Rev.  St.,  is  powerless  to  prevent  the 
execution  of  that  decree,  although  this  complainant  has 
a  larg-e  property  interest  to  be  affected  thereby,  and  is 
not  bound,  by  that  decree.  When  this  bill  was  filed 
the  state  court  had  not  enjoined  the  mortgagor  company 
from  operating  its  entire  line.  The  issuance  of  any 
writ  of  injunction,  or  of  any  writ  to  dispossess  the 
company,  stood  suspended  until  further  order  of  the 
court.  It  was  not,  therefore,  sought  to  enjoin  the 
issuance  or  execution  of  any  writ  under  the  decree  of 
the  state  court,  nor  could  such  an  injunction  have  been 
properly  allowed.  Neither  would  it  have  been  proper, 
under  section  720,  Rev.  St.,  to  have  enjoined  the  city 
from  applying  for  any  writ  which  the  state  court  might 
lawfully  issue,  or  to  have  prevented,  by  injunction,  the 
execution  of  such  writ,  although  its  execution  might 
have  been  very  destructive  to  the  interests  of  this  com- 
plainant. The  remedy  by  injunction  against  proceed- 
ings in  a  state  court  is  not  permitted  under  the  act  of 
congress.  Complainant  would  be  driven  to  rely  upon 
his  legal  remedy  for  damages  against  the  city,  its 
agents  and  attorneys,  for  any  injury  done  it  by  the  de- 
struction of  its  rights  as  a  mortgagee  not  bound  by  the 
judgment  of  the  state  court.  Under  the  bill  as  framed, 
and  under  the  facts  as  they  then  appeared,  this  court 
could  only  declare  the  legal  rights  of  complainant,  and 
enjoin  the  city  from  itself  undertaking  to  dispossess 
the  mortgagor  from  that  part  of  its  line  occupied  under 
valid  and  unexpired  grants.  A  litigant  may  not  exe- 
cute his  own  decree.  If  the  adversary  will  not  quietly 
surrender  the  subject  of  litigation,  resort  must  be  had 
to  the  court  in  which  the  right  was  declared  for  the 
proper  legal  writ,  and  for  its  regular  execution.  It  is 
therefore  proper,  under  the  allegations  of  the  bill  as  to 
the  purposes  of  the  defendant,  to  enjoin  it  from  taking 
into  its  own  hands  the  enforcement  of  the  decree  of  the 
state  court. 
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Before  this  cause  was  finally  heard  below,  and  be- 
fore any  process  had  issued  under  the  state  court 
decree,  the  complainant  herein  filed  another  bill  in  the 
same  circuit  court  of  the  United  States,  for  the  pur- 
pose of  foreclosing"  the  mortgagee,  under  which  it  was 
the  trustee,  a  default  in  interest  having*  occurred. 
Under  the  latter  bill  a  receiver  was  appointed,  and 
placed  in  possession  of  the  entire  railroad,  and  has  ever 
since  been  operating*  the  same  under  the  orders  of  the 
circuit  court.  That  bill  was  pending*  when  .  ^  „  .^ 
this  case  was  appealed,  and  a  copy  of  the 
record  in  that  cause  was  oifered  as  evidence  in  this 
cause,  after  the  case  had  been  argued,  but  before  it 
was  decided.  This,  upon  objection,  was  ruled  out, 
but  by  bill  of  exceptions  has  been  included  in  the 
record  before  us.  We  see  no  reason  why  the  learned 
district  judg-e  might  not  have  received  this  record,  not 
as  evidence  affecting*  this  case,  but  as  matter  proper 
for  consideration  when  he  should  come  to  consider  to 
what  extent  he  had  the  power  to  grant  relief.  Having 
the  actual  possession  and  custody  of  the  property  in- 
volved, that  possession  should  not  be  disturbed,  except 
upon  application  to  the  court.  The  mortgagor  is  no 
longer  in  possession,  and  is  not  engaged  in  the  opera- 
tion of  the  railroad  whose  rights  are  involved.  The 
possession  of  the  receiver  is  the  possession  of  the  court, 
and  the  property  is  in  ctistodia  Icg'isy  and  held  and 
operated  for  the  benefit  of  all  having  an  interest  or 
right  therein.  If  the  occupation  of  any  of  the  streets 
of  Cincinnati  is  no  longer  lawful,  the  court  should  be 
quick  in  directing  its  receiver  to  respect  the  rights  of 
the  city,  and  to  desist  from  the  operation  of  such  parts 
of  the  road  as  are  upon  streets  where  the  easement  has 
expired,  unless  the  consent  of  the  city  for  such  further 
operation  is  first  obtained.  The  federal  court  must 
not  suifer  itself  to  be  used  as  a  means  of  obstructing 
the  just  and  legal  rights  of  the  city,  or  less  prompt  in 
courteous  regard  for  the  judgment  of  the  state  court, 
than  the  absolute  necessities  of  the  case  demand,  in 
order  to  prevent  injustice  to  this  complainant. 
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,  Before  the  federal  court  took  possession  of  this  prop- 
erty, and  placed  it  in  the  possession  of  a  receiver,  the 
city  mig*ht  have  applied  to  the  state  court  for  all  proper 

writs.     It  could  not  properly  be  restrained 

FtSriiTweive'-  ^^^""^  making"  such  application,  nor  would 
sutecoart.  the  federal  court  have  restrained  the  execu- 
tion of  any  writ  so  issued.  The  case  is  now 
diflFerent.  The  federal  court  has  first  obtained  pos- 
session, and  any  application  to  dispossess  the  receiver 
should  be  made  to  the  court  appointing*  him.  In  this 
way,  and  in  this  way  only,  can  unseemly  conflicts  of 
jurisdiction  between  courts  co-ordinate  in  power  and 
authority  be  avoided.  This  case  and  the  foreclosure 
suit  were  pending-  in  the  same  court.  We-  see  no  diflS- 
culty  in  the  circuit  court  taking*  judicial  notice  of  the 
pendency  of  another  suit  in  the  same  court  under  which 
it  had  taken  possession  of  the  subject-matter  of  this 
suit.  With  such  judicial  cogfnizance,  the  question  of 
remedy  is  clear.  The  court  mig-ht  have  directed  the 
filing-  of  an  amended  and  supplemental  bill  in  this  case, 
setting"  up  the  pendency  of  the  other  suit,  and  the 
actton  had  therein,  or  ordered  this  to  be  filed  as  a  peti- 
tion in  the  other  cause,  with  leave  to  bring"  the  city  of 
Cincinnati  in  as  a  party  claimingf  rig"hts  in  the  mort- 
gaged property.  That  this  or  such  other  course  may 
be  taken  as  the  complainant  may  be  advised,  the  decree 
will  be  reversed  and  remanded,  with  leave  to  amend  in 
the  manner  sug-g-ested,  and  for  such  further  orders  and 
decrees  not  inconsistent  with  the  views  here  expressed^ 
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Northern  Cent.  R.  Co. 


V, 


Harrisburg  &  M.  Electric  R.  Co.  et  al. 

{177  Pa.  SL  142,) 

Right  of  Street  Railway  to  Cross  Railroad— Construction  of  Char- 
ter.*— There  were  provisions  in  the  charter  of  a  street  railway  com- 
pany that  "the  act  of  the  company  authorizing  any  extension  or 
branch  shall  distinctly  name  the  streets  and  highways  on  which 
said  extension  or  branch  is  to  be  laid  or  constructed,"  and  that  **no 
extension  or  branch  shall  be  constructed  upon  any  street  or  highr 
way  upon  which  a  track  is  laid  or  authorized  under  any  existing 
charter,  except  as  hereinafter  provided,"  and  that  it  was  authorized 
**to  cross  at  grade,  diagonally  or  transversely,  any  railroad  operated 
by  steam  or  otherwise.  Held,  that  such  provisions  did  not  authorize 
the  company  to  construct  and  operate  its  road  across  the  line  of  a 
steam  railroad  company  without  the  consent  of,  and  against  the  pro- 
test of  such  railroad  company  at  a  point  where  the  roadway  of  the 
railroad  company  was  not  crossed  by  a  public  highway. 

Property  of  Railway  Company  in  Right  of  Way. — The  property  of  a 
railroad  company  in  its  right  of  way  is  such  as  to  give  it  standing 
in  court  to  resist  a  threatened  invasion  of  its  rights  by  the  building 
of  an  overhead  bridge  by  a  street  railway  company  6ver  the  right 
of  way  for  the  running  of  the  street  cars  of  such  street  railway 
company. 

Case  at  Bar. — A  street  railway  company  threatened  to  build  an 
overhead  bridge  for  the  operation  of  its  cars  over  a  strip  of  property 
held  in  fee  by  a  railway  company,  and  over  the  right  of  way  of  such 
company,  without  authority  under  its  charter,  and  without  the  con- 
sent of  the  railway  company.  Heldy  that  the  railway  company  was 
entitled  to  a  perpetual  injunction  against  the  construction  of  such 
bridge. 

Appeal,  from  Cumberland  county  court  of  common 
pleas.     Reversed  as  to  the  first-named  defendant. 

Edii',  B.   Watts ^  W,  F.  Sadler,  and  John  Hays,  for 
appellant. 
A.  G.  Mi'tter  3,nd /.  W.  Wetzel,  for  appellees. 

Sterrett,  C.  J.  It  is  unnecessary  to  consider  all 
the  questions  presented  by  this  record.     Such  of  them 

*See  note  at  end  of  case. 
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» 

as  are  worthy  of  notice  have  been  referred  to,  at  least 
-.    «...  briefly,  by  the  learned  president  of  the  com- 

mon  pleas  in  his  opinion,  nndingrs  oi  tact, 
and  conclusions  of  law  sent  up  with  the  record.  The 
general  and  controlling  question,  however,  is  whether 
a  company  chartered  under  the  street-railway  act  of 
May  14,  1889  (P.  L.  211),  has  the  right  to  construct, 
maintain,  and  operate  its  road  across  the  lines  of  a 
steam-railroad  company,  withoutthe  consent  and  against 
the  protest  of  the  latter,  at  a  point  where  its  roadw^ay 
is  not  crossed  by  a  public  highway.  The  answ^er  to 
this  question  must,  of  course,  be  sought  for  in  the 
expressly  granted  or  necessarily  implied  powers  and 
authority  with  w^hich  the  street-railway  company  has 
been  invested  by  the  law  under  which  it  was  created, 
and  subject  to  which  it  continues  to  exist.  If  the  right 
referred  to  cannot  be  found  therein,  it  necessarily  fol- 
low^s  that  the  question  must  be  answered  in  the  nega- 
tive. Section  1  of  the  act  of  1889  provides  "  that  any 
number  of  persons,  not  less  than  five,  may  form  a  com- 
pany for  the  purpose  of  constructing,  maintaining,  and 
operating  a  street  railway  on  any  street  or  highway 
upon  which  tio  track  is  laid,  or  authorized  to  be  laid  or 
to  be  extended  under  any  existing  charter,  with  the 
privilege  of  so  much  of  any  street,  used  or  authorized 
to  be  used  under  any  existing  charter,  as  is  hereinafter 
provided,  for  public  use  in  the  conveyance  of  passen- 
gers,   by    any    power     other    than     by     locomotive ; 

and  for  that  purpose  may  make  and  sign  ar- 
Jjljht of  strfft  tides  of  association  in  which  shall  be  stated 
BaiiroMi.    ^^     *  *  *  tjj^  streets  and  highwaj'^s  upon  which 

the  said  railway  is  to  be  laid  and  con- 
structed," etc.  Section  4,  authorizing  extensions  and 
branches,  declares  that  "the  act  of  the  company  author- 
izing any  extension  or  branch  shall  distinctly  name  the 
street  and  highways  on  which  said  extension  or  branch 
is  to  be  laid  or  constructed."  It  also  provides  that  *'no 
extension  or  branch  shall  be  constructed  on  any  street 
or  highway  upon  which  a  track  is  laid  or  authorized 
under  any  existing  charter,  except  as  hereinafter  pro- 
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vided."  Section  14  authorizes  the  use  of  '*such  portion 
of  the  track  of  any  other  company,  already  laid  down, 
es  may  be  necessary  to  construct  a  circuit  upon  its  own 
road  at  the  end  thereof.".  The  lengfth  of  track  to  be 
thus  used  "only  with  the  consent  of  the  local  authori- 
ties of  the*  city,  borough  or  township,  in  no  event,  shall 
exceed  five  hundred  feet  of  sing'le  track."  It  also  pre- 
scribes the  mode  in  which  compensation  for  such  use 
shall  be  made,  etc.  The  next  section  declares:  **No 
street  passeng-er  railway  shall  be  constructed  by  any 
company  incorporated  under  this  act  within  the  limits 
of  any  city,  boroufjfh  or  township  without  the  consent 
of  the  local  authorities  thereof,  nor  shall  any  street 
railway  be  incorporated  hereunder  which  shall  not 
hare  a  continuous  route  from  the  beginning-  to  the  end, 
forming  a  complete  circuit  with  its  own  track,  except- 
ing- the  five  hundred  feet  to  be  used  under  section  four- 
teen." Section  17  authorizes  the  occupation  and  use  of 
turnpikes,  not  exceeding  sufficient  width  for  two  tracks, 
and  requires  that  compensation  for  such  use  shall  be 
first  made  to  the  owner  or  owners  of  such  turnpike  or 
turnpikes,  in  the  mode  prescribed  in  section  14,  afore- 
said. With  the  exception  of  above-mentioned  restricted 
and  qualified  rights  to  use  a  small  section  of  another 
company's  track  in  forming  a  circuit,  and  to  occupy 
and  use  longitudinal  strips  of  turnpikes,  etc.,  street- 
railway  companies  chartered  under  said  act  are  certain- 
ly not,  in  express  terms,  invested  with  any  other  power 
or  authority  in  the  nature  of  eminent  domain.  Indeed, 
the  specific  grant  of  these  qualified  rights  is  strongly  in- 
dicative of  legislative  intention  to  withhold  from  such 
companies  every  other  power  of  eminent  domain.  This 
conclusion  is  further  fortified  by  the  provisions  in- 
tended to  restrict  •  them  to  established  streets  and 
highways  as  the  location  of  their  main  lines,  exten- 
sions, and  branches.  As  we  have  seen,  their  right  to 
construct,  maintain,  and  operate  street  railwaj^s  is 
^cifically  limited  to  existing  streets  and  highways. 
The  names  of  the  streets  and  highways  selected  by  them 
must  be  stated  in  each  company's  articles  of  association. 


154  STREET  RAILWAYS.  ^^^'  ^'^^• 

(N.  S.) 

Northern  Cent.  R.  Co.  v,  Harrisburg-  &  M.  E.  R.  Co. 

In  the  recorded  action  of  the  company  exercising-  the 
branching"  power,  etc.,  authorized  by  the  act,  it  must 
also  **  distinctly  name  the  streets  and  highways  on 
which  said  extension  or  branch  is  to  be  laid  or  con- 
structed."  In  brief,  in  the  selection  or  adoption  of  the 
route,  either  of  their  main  line  or  of  any  extension  or 
branch  thereof,  they  are  expressly  confined  to  establish- 
ed streets  or  other  avenues  in  cities  and  boroughs,  and 
to  public  highways  in  townships,  subject  to  such  furth- 
er restrictions,  even  as  to  them,  as  are  specified  in  the 
act.  Outside  of  and  beyond  the  restricted  power  and 
authorit)'^  as  to  selection  and  adoption  of  a  route,  etc.* 
thus  granted,  they  are  not  invested  with  any  other  au- 
thority in  that  regard  except  such  as  may  be  necessari- 
ly implied.  Without  ignoring  the  well-settled  rules 
applicable  to  the  construction  of  charters,  it  is  impossi- 
ble to  reach  any  other  conclusion  than  that  the  leg-isla- 
ture,  in  this  carefully  drawn  and  well-guarded  act,  in- 
tended to  withhold  from  companies  chartered  thereun- 
der everything  in  the  nature  of  a  roving  commission 
under  which  they  might  assert  the  right  to  locate,  con- 
struct, and  operate  street  railroads  wherever  they 
pleased.  It  was  successfully  contended  in  the  court 
below  that  the  authority  given  in  section  18  of  the  act 
*'  to  cross  at  grade,  diagonally  or  transversely,  any  rail- 
road operated  by  steam  or  otherwise,"  is  general  in  its 
application,  and  confers  an  unqualified  right  to  cross  a 
steam  railroad  anywhere,  without  regard  to  whether 
there  is  an  established  street  or  highway  crossing  at 
the  same  point  or  not.  This  is  a  grave  mistake.  As 
we  have  seen,  location,  construction,  and  operation  of 
street  railways  are  authorized  only  on  established 
streets  and  highways.  .  Section  18  is  evidently  predi- 
cated of  that  fact,  and  hence  the  authority  therein 
granted  is  necessarily  applicable  only  to  crossings  at 
points  where  the  railroad  is  crossed  by  a  street  or  high- 
way. In  other  words,  it  refers  only  to  crossing  at  a 
point  where  the  street  or  highway  on  which  the  street 
railway  is  located  crosses  the  steam  railroad.  To  hold 
otherwise  would  not  only  be  contrary  to  the  manifest 
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intention  of  the  leg-islature,  but  it  would   involve  the 
constitutionality  of  the  eighteenth  section. 

As  to  the  property  on  which  the  alleged  trespass  was 
threatened,  the  learned  trial  judge  found  that  **at  the 
place  of  crossing  plaintifiF  has  a  right  of  way  sixty  feet 
in  width,  and  an  adjoining  strip  of  land  twenty  feet 
wide,  which  was  acquired  by  deed''  ;  and  in  sustaining 
plaintiflF's  eighteenth  and  nineteenth  exceptions  to  his 
previous  rulings  he  further  found  that  said  20  feet  wide 
strip  of  land  is  owned  by  it  in  fee,  that  prior  to  filing 
the  bill  defendant  company  attempted  to  cross  plaintiff's 
land  and  right  of  way  at  the  point  in  question,  and  that 
plaintiff  had  reason  to  apprehend  that  such  attempt  was 
imminent,  etc.  ;  but,  in  view  of  the  facts,  as  he  found 
them,  he  held  as  matter  of  law  that  plaintiff's  right  of 
way  and  ownership  in  fee  of  said  strip  of  land  were  im- 
material ;  that  the  right  to  cross  plaintiff's  railroad,  etc., 
at  an  elevation  of  about  22  feet  above  the  surface  of  its 
tracks  was  conferred  upon  the  Harrisburg  &  Mech- 
anicsburg  Electric  Railway  Company  by  section  18  of 
the  act,  and  then  said:  "The  long,  narrow  piece  of 
land  referred  to,  which  is  held  in  fee,  is  essentially 
part  and  parcel  of  the  railroad,  just  as  much  so  as  the 
easement  which  it  adjoins,  and  the  right  to  cross  it  is 
as  clearly  given  as  is  the  right  to  cross  the  easement." 
For  reasons  already  suggested,  we  think  he  was  clear- 
ly wrong  in  this.  Aside  from  the  ownership  in  fee  of 
the  20  feet  wide  strip,  the  plaintiff  has  a  substantial 
property  interest  in  its  right  of  way  which 
the  defendant  is  bound  to  respect.  While  ^jprtjr.rEaiiwtF 
that  interest  cannot  be  called  a  fee,  it  is  aofwly. 
species  of  title  that  has  some  of  the  incidents 
of  an  estate  in  land.  As  was  well  said  by  our  Brother 
MiTCHELriv  in  Railroad  Co.  v\  Reading  Paper  Mills, 
149  Pa.  St.  18:  **  Such  title  is  sometimes  called  *an 
easement/  but  it  is  a  right  to  exclusive  possession  ;  to 
fence  in,  to  build  over,  the  whole  surface  ;  to  raise  and 
maintain  any  appropriate  superstructure,  including 
necessary  foundations  ;  and  to  deal  with  it,  within  the 
limits  of  railroad  uses,  as  absolutely  and  as  uncondi* 
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tionally  as  an  owner  in  fee.  There  was  no  such  ease- 
ment at  common  law.  *  *  *  It  would  seem  to  be 
rather  a  fee  in  the  surface,  and  so  much  beneath  as  mav 
be  necessary  for  support,  though  a  base  or  conditional 
fee,  terminable  on  the  cesser  of  the  use  for  railroad 
purposes.  But,  whatever  it  may  be  called,  it  is,  in 
substance,  an  interest  in  the  land  special  and  exclusive 
in  its  nature,  and  which  may  be  the  subject  of  special 
injury,  *  *  *  and,  therefore,  within  the  rule  which 
governs  the  application  of  equitable  relief." 

There  is  also  manifest  error  in  the  tenth  finding*  of 
fact,  viz.  :  **Sofaras  the  evidence  has  disclosed,  the 
building  of  defendant's  railway  and  the  running  of  cars 
thereon  will  not  injure  or  affect  the  operation  of  plaint- 
iff's railroad,  or  inflict  upon  plaintiff  any  actual  dam- 
age. There  will  be  no  increase  of  danger  from  accid- 
ent or  other  cause."  Aside  from  the  unauthorized  oc- 
cupation of  plaintiff's  property  by  spanning  the  same 
with  an  overhead  bridge  or  viaduct,  100  feet  or  more  in 
length  and  about  22  feet  above  its  tracks,  at  a  point 
where  there  has  never  been  an  overhead  or  grade  cross- 
ing of  any  kind,  it  is  impossible  to  reach  the  conclusion 
that  such  a  superstructure,  with  electric  cars  running 
thereon  at  frequent  intervals,  will  not  result  in  a  great- 
er or  less  increase  of  danger  to  plaintiff  company,  its 
patrons,  and  employees.  To  what  extent  the  danger 
from  accident  or  other  cause  would  be  increased  would, 
of  course,  depend  very  largely  on  the  degree  of  care 
and  skill  exercised  in  the  construction  and  maintenance 
of  the  bridge  and  in  the  operation  of  the  street  railway 
thereon ;  but  that,  under  the  most  favorable  circum- 
stances, there  would  be  an  appreciable  increase  of  dan- 
ger, no  one  can  doubt. 

It  follows  from  what  has  been  said  that  plaintiff  had 
standing    to    resist    the    threatened     invasion    of   its 

rights  by  the  Harrisburg  &  Mechanicsburg 
Electric  Railway  Company,  one  of  the  de- 
fendants, and,  upon  the  facts  shown  by  the  pleadings 
and  proofs,  it  was  entitled  to  the  relief  prayed  for.  The 
decree  dismissing  the  bill  is  accordingly  reversed,  and 
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the  perpetual  injunction  specially  prayed  for  is  now 
ofranted  agfainst  the  Harrisburg*  &  Mechanicsburg  Rail- 
way Company,  with  costs  to  be  paid  by  said  company ; 
and  as  to  the  other  defendant  the  bill  is  dismissed. 

NOTES. 

Right  to  Cross  Track  of  Another  Company. — But  a  company  can-  • 
not  object  to  the  cars  of  another  company  crossing*  its  tracks  where 
the  two  hig-hways  cross.  Brooklyn  Cent.,  etc.,  R.  Co.  v.  Brooklyn 
City  R.  Co.,  33  Barb.  (N.  Y.)  420;  New  York,  etc.,  R.  Co.  v.  Porty- 
secoud  St.,  etc.,  R.  Co.,  50  Barb.  (N.  Y.)  309;  Market  St.  R.  Co.  v. 
Central  R.  Co.,  51  Cal.  583.  An  injunction  will  not  lie  to  restrain  a 
street  railway  company  from  laying-  a  second  track  across  the  track 
of  another,  it  appearing  that  the  latter  company  has  no  exclusive 
right  to  occupy  the  street,  and  there  is  no  allegation  or  proof  that 
the  latter  company  is  insolvent  or  the  injury  irreparable.  High- 
land Ave.,  etc.,  R.  Co.  v.  Birmingham  Union  R.  Co.,  93  Ala.  505;  50 
Am.  &  Eng.  R.  Cas.  422. 

Under  the  Pennsylvania  statute  (Pub.  Laws,  p.  211,  §  18),  a  street 
railway  may  cross  **at  grade,  diagonally  or  transversely,  any  rail- 
road operated  by  steam  or  otherwise."  An  injunction  will  lie, 
therefore,  to  restrain  one  railroad  company  from  removing  and 
destroying  the  road  of  another  company  laid  in  conformity  to  the 
g^rade  across  its  roadbed.  Buffalo,  etc.,  R.  Co.  v.  DeBois  Traction 
Pass.  R.  Co.  (Pa.  1892),  24  Atl.  Rep.  179;  Braddock,  etc.,  R.  Co.  v, 
Braddock  Electric  R.  Co.,  1  Pa.  Dist.  Rep.  44.  And  see  notes  36  Am. 
^  &  Eng.  R.  Cas.  571 ;  3  Id,  522  ;  14  Id,  76,  17  Id,  168 ;  3  Rap.  &  Mack^s 
Digest  390. 


Missouri  Pac.  R.  Co. 

V. 

State  of  Nebraska  cx  rel.  Board  of 

Transport  A  TiON . 

{164  U,  S,  403,) 

Taking  of  Private  Property — Due  Process  of  Law.* — A  state  board 
of  transportation,  by  virtue  of  a  statute  authorizing  it,  made  an 

'^Elevators — Taking  Property  without  Due  Process  of  Law, — In 
State  V,  Chicago,  etc.  R.  Co.,  36  Minn.  402,  a  Minnesota  statute  re- 
quiring railroad  companies  to  permit  others,  on  application,  to  con- 
struct and  maintain  and  operate  elevators  on  the  land  of  such  com- 
p&nyi  was  held  unconstitutional  and  void  in  that  it  made  no  provis- 
ion for  just  compensation.  And  see  generally  4  Rap.  &  Mack's 
I>ige8t  540. 
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order  requiring-  a  railway  company  to  surrender  to  certain  individ- 
uals a  part  of  its  land  for  the  purpose  of  building  and  maintaining- 
an  elevator  upon  it.  Heldy  thut  such  order  was,  in  effect,  a  taking- 
of  the  private  property  of  the  railway  company  for  private  use,  and. 
was  unconstitutional  as  not  being  by  due  process  of  law,  and  the 
judgment  of  the  supreme  court  of  the  state  awarding  a  mandamus 
to  compel  the  company  to  comply  with  the  order  was  reversed. 

In  Error  to  the  supreme  court  of  the  state  of  Ne- 
braska. 

This  was  a  writ  of  error  to  review  a  judg-ment  of 
the  supreme  court  of  the  state  of  Nebraska  awarding-  a 
writ  of  mandamus  to  compel  the  Missouri  Pacific  Rail- 
way Company,  a  corporation  of  Nebraska,  to  comply 
with  an  order  of  the  Nebraska  state  board  of  transpor- 
tation which  directed  the  company  to  g-rant  to  John  W. 
HoUenbeck  and  others  the  right  and  privileg'e  of  erect- 
ing* an  elevator  upon  the  g-rounds  of  the  railway  com- 
pany at  its  station  at  Elm  wood. 

By  the  constitution  of  Nebraska  of  1875,  art.  11,  §  4, 
'^Railways  heretofore  constructed  or  that  may  hereafter 
be  constructed  in  this  state  are  hereby  declared  public 
hig-hways,  and  shall  be  free  to  all  persons  for  the- 
transportation  of  their  persons  and  property  thereon, 
under  such  reg-ulations  as  may  be  prescribed  by  law. 
And  the  leg'islature  may  from  time  to  time  pass  laws 
establishing-  reasonable  maximum  rates  of  charg-es  for 
the  transportation  of  passeng^ers  and  freig-ht  on  the  dif- 
ferent railroads  in  this  state."  And  by  section  7,  **The 
leg-islature  shall  pass  laws  to  correct  abuses  and  pre- 
vent unjust  discrimination  and  extortion  in  all  charg^es 
of  express,  telegraph  and  railroad  companies  in  this 
state,  and  enforce  such  laws  by  adequate  penalties,  to 
the  extent,  if  necessary  for  that  purpose,  of  forfeiture 
of  their  property  and  franchises." 

The  state  board  of  transportation  was  created  by  the 
statute  of  Nebraska  of  March  31,  1887,  c.  60,  entitled 
**An  act  to  regulate  railroads,  prevent  unjust  discrimi- 
nation," etc.,  which  took  effect  July  1,  1887,  and  was 
very  similar  to  the  act  of  congress  of  February  4,  1887, 
c.  104,  regulating  interstate  commerce  (24  Stat.  279), 
except  in  applying  only  to  commerce  within  the  state. 
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The  material  provisions  of  the  Nebraska  statute  are  as 
follows:  Section  1.  The  provisions  of  this  act  shall 
apply  to  any  common  carrier  or  carriers  engag'ed  in  the 
transportation  of  passengers  or  property  bj^  railroad, 
under  a  common  control,  managfoment  or  arranjfement 
for  a  continuous  carriagfe  or  shipment  from  any  point 
in  the  state  of  Nebraska  to  any  other  point  in  said  state. 
The  term  ''railroad,"  as  used  in  this  act,  shall  include 
the  road  in  use  by  any  corporation  operating*  a  railroad, 
whether  owned  or  operated  under  a  contract,  ajjfreement 
or  lease  ;  and  the  term  ** transportation"  shall  include 
all  instrumentalities  of  shipment  or  carriag-e.  All 
charges  made  for  any  service  rendered  or  to  be  ren- 
dered in  the  transportation  of  passeng*ers  or  property 
as  aforesaid,  or  in  connection  therewith,  or  for  the  re- 
ceiving, delivery,  storag'eor  handling*  of  such  property, 
shall  be  reasonable  and  just ;  and  every  unjust  and  un- 
reasonable charg"e  for  such  service  is  prohibited  and 
declared  to  be  unlawful. 

Sec.  2.  If  any  common  carrier  subject  to  the  provis- 
ions of  this  act  shall  directly  or  indirectly,  by  any 
special  rate,  rebate,  drawback  or  other  device,  charg-e, 
demand,  collect  or  receive  from  any  person  or  persons 
a  greater  compensation  for  any  service  rendered  or  to 
be  rendered  in  the  transportation  of  passeng^ers  or 
property,  subject  to  the  provisions  of  this  act,  than  it 
charges,  demands,  collects  or  repeives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  such  common  carriers  shall  be  deemed 
guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful. 

Sec.  3.  It  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  or  give  any 
preference  or  ad\'antage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or  to 
subject  any  particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  description  of  traffic, 
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to  any  prejudice  or  disadvantag-e  in  any  respect  what- 
soever. Every  common  carrier  subject  to  the  pro- 
visions, of  this  act  shall,  according-  to  their  respective 
powers,  afford  all  reasonable,  proper,  and  equal  facili- 
ties for  the  interchange  of  traffic  between  their  re- 
spective lines,  and  for  the  receiving",  forwarding",  and 
delivering"  of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting"  therewith, 
and  shall  not  discriminate  in  their  rates  and  charges, 
between  such  contracting  lines  ;  but  this  shall  not  be 
construed  as  requiring  any  such  common  carrier  to  give 
the  use  of  its  tracks  or  terminal  facilities  to  another 
carrier  engaged  in  like  business. 

Sec.  17.  Said  board  shall  have  the  general  super- 
vision of  all  railroads  operated  by  steam  in  the  state, 
and  shall  inquire  into  any  neglect  of  duty  or  violation 
of  any  of  the  laws  of  this  state  by  railroad  corporations, 
doing  business  in  this  state,  or  by  any  officer,  agent,  or 
employee  of  any  railroad  corporation  doing  business  in 
this  state  ;  and  shall,  from  time  to  time,  carefully  ex- 
amine and  inspect  the  condition  of  each  railroad  in  this, 
state,  and  its  equipments  and  manner  of  the  conduct 
and  management  of  the  same,  with  reference  to  the 
public  safety,  interest  and  conveniences.  It  shall  care- 
fully investigate  any  complaint  made  in  writing,  and 
under  oath,  concerning  any  lack  of  facilities  or  accom- 
modations furnished  by  any  railroad  corporation  doing 
business  in  this  state,  for  the  comfort,  convenience  and 
accommodation  of  individuals  and  the  public ;  or  any 
unjust  discrimination  against  either  any  person,  firm, 
or  corporation,  or  locality,  either  in  rates,  facilities, 
furnished,  or  otherwise;  and  whenever,  in  the  judg- 
ment of  said  board,  any  repairs  are  necessary  upon  an}^ 
portion  of  the  road,  or  upon  any  stations,  depots,  sta- 
tion-houses or  ware-houses,  or  upon  any  of  the  rolling 
stock  of  any  railroad  doing  business  in  this,  state,  or 
additions  to,  or  any  changes  in  its  rolling  stock,  sta- 
tions, depots,  station-houses  or  warehouses  are  neces- 
sary in  order  to  secure  the  safety,  comfort,  accommoda- 
tion and  convenience  of  the  public  and  individuals,  or- 
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any  chang-e  in  the  mode  of  conducting"  its  business  or 
operatinff  its  road  is  reasonable  and  expedient  in  order 
to  promote  the  security  and  accommodation  of  thepublic, 
or  in  order  to  prevent  unjust  discriminations  against 
either  persons  or  places,  it  shall  make  a  finding*  of  the 
facts,  and  an  order  requiring  said  railroad  corporation 
to  make  such  repairs,  improvements,  or  additions  to  its 
rolling  stock,  road,  stations,  depots  or  warehouses,  or 
to  make  such  changes,  either  in  the  manner  of  conduct- 
ing* its  business  or  in  the  manner  of  operating  its  road, 
as  such  board  shall  deem  proper,  reasonable,  and  expe- 
dient ;  and  said  finding  shall  be  entered  in  a  record  kept 
for  that  purpose,  and  said  board  shall  cause  a  copy  of 
the  same  to  be  served  on  said  railroad  corporation  by 
any  sheriff  or  constable  in  this  state,  in  the  same  man- 
ner as  a  summons  is  required  to  be  served,  and  shall 
also  transmit  to  the  person,  firm,  or  corporation  inter- 
ested, a  copy  of  the  same.  Said  railroad  corporation 
shall,  within  ten  days  after  being  served  with  a  copy  of 
said  finding  and  order,  show  cause,  if  any  it  has,  why 
it  should  not  comply  with  said  order,  by  filing  with 
said  board  an  answer,  verified  in  the  same  manner  as 
pleadings  of  fact  in  the  district  court  are  required  to  be 
verified.  If  no  answer  shall  be  filed  as  aforesaid,  then 
such  finding  and  order  shall  be  final  and  conclusive  as 
a^inst  said  railroad  corporation.  Upon  the  filing  of 
any  answer,  as  provided  for  in  this  section,  the  said 
board  shall  set  a  day,  not  exceeding  thirty  days  from 
the  date  of  the  filing  of  such  answer,  for  the  hearing  of 
the  matter,  and  shall  notify  said  railroad  company,  or 
any  other  person  or  persons  or  corporations  interested, 
of  the  time  so  fixed,  and  the  place  of  hearing  the  same ; 
and  shall  carefully  and  fully  investigate  the  matter, 
and  for  that  purpose  may  subpoena  witnesses,  and  com- 
pel their  attendance,  and  the  productions  of  any  books 
or  papers,  in  the  same  manner  as  the  courts  of  law  of 
this  state  may  do.  After  a  full  investigation  of  the 
matter,  said  board  shall  again  make  a  finding  of  the 
facts,  and  make  such  an  order  as  it  may  deem  just  in 
the  premises.     If  said  railroad  shall  refuse  or  neglect  to 

6  (N.  s.)  A.  &  E.  R.  Cas.— 11 
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comply  with  such  order,  the  board  shall  order  the  attor- 
ney general  or  the  county  attorney  of  the  proper  county 
to  instituteasuittocompel  such  railroad  company  to  com- 
ply with  such  order ;  and  it  shall  be  the  dutj'^  of  the  at- 
torney general,  or  the  county  attorney  of  the  proper 
county,  at  the  request  of  the  board,  or  any  person  inter- 
«ested  in  any  such  order  or  finding*,  to  apply  to  the  supreme 
»court,  or  to  the  district  court  of  any  county  through  or 
into  which  its  line  of  road  may  run,  in  the  name  of  the 
rstate  and  on  the  relation  of  said  board,  for  a  writ  of 
mandamus  to  compel  such  railroad  company  to  comply 
with  such  order  ;  and,  upon  the  hearing  of  any  such 
<:ause,  such  finding  and  order  shall  be,  as  against  such 
railroad  company,  frima  facie  evidence  of  the  reason- 
ableness of  such  order,  and  of  the  necessity  of  such  re- 
pairs, changes,  additions,  or  improvements,  or  other 
matters  in  such  order  required  to  be  done  or  omitted. 
Neb.  Laws  1887,  pp.  541,  542,  555,  558  [Comp.  St. 
1895,  pp.  779,  780,  785,  786]. 

On  October  9,  1889,  there  was  presented  to  the  Ne- 
braska state  board  of  transportation  a  complaint  in  these 
terms : 

"  The  petition  and  complaint  of  John  W.  Hollenbeck, 
Cyrelius  Lemasters,  John  W.  Miller,  John  Hayes, 
Charles  Hall,  and  others,  trading  under  the  name  of 
the  Elmwood  Farmers'  Alliance,  No.  365,  of  Elmwood, 
Cass  county,  Nebraska,  respectively  represents  : 

"First.  That  the  petitioners  and  complainants  are 
now,  and  have  for  many  years  been,  extensive  raisers 
of  corn,  wheat,  oats,  and  other  cereals,  and  that  large 
quantities  of  said  cereals  have  been  marketed  in  seasons 
past,  and  that  large  quantities  are  now  ready  for  the 
markets  ;  that  the  several  farms  and  leaseholds  of  the 
petitioners.are  situated  near  Elmwood,  in  Cass  county, 
Nebraska. 

'*  Second.  That  the  Missouri  Pacific  Railway  Com- 
pany is  a  common  carrier,  engaged  in  the  transporta- 
tion of  passengers  and  property  by  railroad  under  a 
common  control,  management,  or  arrangement  for  a 
continuous  carriage  or  shipment  through  Elmwood 
aforesaid. 
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"  Third.  That  the  said  defendant  railroad  company  is 
the  owner  of  the  rig-ht  of  way  and  depot  grounds  bor- 
dering the  main  and  side  tracks  of  the  defendant  com- 
pany, upon  which  are  located  the  station  houses  and 
other  shipping-  facilities  connected  with  the  transporta- 
tion orig-inating"  at  or  destined  to  Elm  wood  station  afore- 
said ;  that  the  complainants  aforesaid  did  make  a  writ- 
ten application  to  the  general  manager  of  the  defend- 
ant company  for  a  location,  on  the  right  of  way  at  Elm- 
wood  station  aforesaid,  for  the  erection  of  an  elevator 
of  sufficient  capacity  to  store  from  time  to  time  the 
cereal  products  of  the  farms  and  leaseholds  of  com- 
plainants aforesaid,  as  well  as  the  products  of  other 
neighboring  farms  ;  that  the  application  aforesaid  was 
refused  by  the  general  manager  of  the  defendant  com- 
pany aforesaid. 

''Fourth.  That  the  elevators  now  located  on  the 
right  of  way  of  the  defendants  aforesaid  at  Elmwood 
Ktation  aforesaid  are,  during  certain  seasons  of  the  year, 
wholly  insufficient  in  affording  a  market  for  the  cere- 
als of  the  complainants  and  others  desirous  of  market- 
ing their  grain. 

"Fifth.  That  the  refusal  of  the  defendant  railroad 
company  to  lease  a  location  for  an  elevator  as  aforesaid 
is  in  contravention  of  the  provisions  of  an  act  of  the 
legislature  entitled  '  An  act  to  regulate  railroads,  pre- 
vent unjust  discrimination,'  etc.,  approved  March  31, 
1887,  in  that : 

'*(a)  The  said  refusal  is  an  unjust  discrimination. 

"(b)  The  said  Missouri  Pacific  Railway  Company, 
by  the  refusal  aforesaid,  is  subjecting  the  complainants 
aforesaid  to  an  undue  and  unreasonable  prejudice  and 
disadvantage,  in  respect  to  traffic  facilities,  over  other 
localities. 

**  (c)  The  said  Missouri  Pacific  Railway  Company, 
by  the  refusal  aforesaid,  is  giving  an  undue  and  unrea- 
sonable preference  and  advantage  to  Adams  &  Gilbert 
and  Eells  Bros.,  owners  of  the  elevators  located  at 
Elmwood,  on  the  right  of  way  of  the  defendant,  by  per- 
mission of  the  said  Missouri  Pacific  Railway  Company. 
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* 'Wherefore  the  petitioners  pray  that  the  defendants, 
may  be  required  to  answer  the  charges  herein,  and  that, 
after  due  hearing*  and  investigcition,  an  order  be  made 
commanding  the  defendants  to  cease  and  desist  from 
said  violations  of  the  act  of  the  legislature  entitled  'An 
act  to  regulate  railroads,'  etc.,  and  for  such  other  and 
further  relief  as  the  board  of  transportation  may  deem 
necessary  in  the  premises." 

On  the  same  day,  the  board  of  transportation  issued 
an  order  to  the  railway  company  to  show  cause  why 
the  prayer  of  the  complaint  should  not  be  granted  :and 
on  October  19,  1889,  the  railway  company  filed  an  an- 
swer, admitting  its  ownership  of  the  right  of  way  and 
depot  grounds  at  Elm  wood,  described  in  the  complaint, 
and  its  refusal  to  allow  the  petitioners  to  erect  an  ele- 
vator on  the  side  track  there,  and  that  there  were  tw^o 
elevators  now  upon  that  track,  and  alleging  that  those 
two  elevators  were  sufficient  to  transact  the  business  at 
Elm  wood,  and  that  there  was  no  room  there  for  another 
elevator,  without  purchasing  an  additional  right  of  waj^ 
and  extending  its  track,  and  that  this  was  the  only  reason 
for  the  refusal ;  and  denying  all  the  other  allegations 
of  the  complaint. 

On  December  13,  1889,  the  board  of  transportation, 
after  a  hearing,  at  which  evidence  and  arguments  were 
submitted  on  behalf  of  both  parties,  made  the  following- 
findings  and  order : 

"  This  case  and  complaint  having  been  heard  by  the 
board  upon  the  pleadings,  evidence,  and  argument  of 
counsel,  the  board  finds  as  follows  : 

**  First.  That  the  defendant  has  all  its  side  tracks 
within  the  limits  of  its  right  of  way  and  depot  grounds 
at  the  said  station  of  Elm  wood. 

**  Second.  That  there  are  only  two  elevators  at  said 
station  of  Elmwood,  having  the  combined  capacity  of 
ten  thousand  bushels,  and  that  said  elevators  are  insuf- 
ficient to  handle  the  grain  shipped  at  said  station,  and 
that  the  owners  and  operators  thereof  have  entered  into 
a  combination,  and  do  combine  and  fix  the  prices  of 
grain,  and  prevent  competition  in  the  purchase  price 
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thereof,  and  that  there  are  not  sufficient  facilities  for 
the  handling"  and  shipping"  of  grain  at  said  station. 

**  Third.  That  it  is  necessary  for  the  convenience  of 
the  public  patrons  and  shippers  of  grain  of  said  railroad 
company,  that  another  elevator  be  erected  and  operated 
at  said  station. 

*' Fourth.  That  the  defendant  has  permitted  two 
elev'ators  to  be  erected  upon  its  gfrounds  at  said  station, 
and  that  the  same  are  now  being  operated,  and  that  the 
said  defendant  has  refused  to  grant  the  same  privilege 
to  the  complainant. 

**  Fifth.  That  an  elevator  is  necessary  for  the  ship- 
ment of  grain  by  railroad,  and  that,  by  reason  of  the 
side  track  being  placed  within  the  right  of  way  and 
depot  grounds,  the  plaintiff  cannot  ship  grain  without 
building  its  elevator  upon  the  grounds  of  the  defendant. 

*'  Sixth.  That  there  is  room  upon  the  grounds  of  the 
defendant  at  said  station  for  another  elevator  without 
materially  interfering  with  the  operation  of  said  rail- 
road, and  the  building  of  the  elevator  by  the  plaintiffs 
upon  said  ground  will  not  materially  affect  the  defend- 
ant in  the  use  of  its  grounds,  or  be  an  unreasonable 
burden  to  the  defendant. 

**  Seventh.  That  granting  the  right  arid  privilege  by 
the  defendant  to  the  elevators  now  standing  upon  its 
rig'ht  of  Vk^y  and  depot  grounds  at  said  station,  and  re- 
fusing to  g"rant  the  same  right  and  privilege  to  the  com- 
plainant, is  an  unjust  and  unreasonable  discrimination 
against  the  complainant,  under  the  circumstances  of 
this  case. 

**  Eighth.  That  the  said  respondent  has  discriminat- 
ed against  the  complainant,  and  that  it  has  unlawfully 
made  and  given  a  preference  and  advantage  to  Adams 
&  Gilbert,  and  to  Bells  Bros.,  owners  and  operators  of 
elevators  at  said  station. 

'*Itis,  therefore,  by  the  board  of  transportation  of 
the  state  of  Nebraska,  considered,  adjudged,  and  order- 
*^d  that  the  resi)ondent,  the  Missouri  Pacific  Railway 
Company,  shall  cease  and  discontinue  discriminating 
against  the  complainant,  and  grant  to  said  complainant 
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the  same  facilities  and  privileges  as  granted  to  the  own- 
ers and  operators  of  the  elevators  now  established  at 
said  station,  and  that  said  respondent,  within  ten  days 
after  the  service  of  this  order,  grant  and  give  to  the 
complainant,  on  like  terms  and  conditions  as  granted  to 
the  said  Adams  &  Gilbert  and  Eells  Bros.,  the  right 
and  privilege  of  erecting  an  elevator  upon  its  ground  at 
said  station,  adjacent  to  said  respondent's  side  track, 
at  a  convenient  and  suitable  place  thereon,  to  wit,  at  a 
point  on  the  side  track  of  said  respondent  near  the  east 
terminus  of  said  side  track,  or  some  other  suitable  and 
convenient  place  on  said  side  track,  if  the  parties  to  this 
action  can  agree,  and  that  said  respondent  grant  to  the 
said  complainant  all  and  equal  facilities  for  the  hand- 
ling and  shipping  of  grain  at  said  station  which  it 
grants  and  gives  to  other  shippers  of  grain  at  said  sta- 
tion, and  cease  from  all  discrimination  or  preferences 
to  and  of  said  shippers  and  operators  of  elevators  at 
said  station  of  Elmv^'ood  aforesaid." 

The  railway  company  not  having  complied  with  that 
order,  there  was  presented  to  the  supreme  court  of  the 
state  of  Nebraska,  on  January  7,  1890,  a  petition  in  the 
name  of  the  state  of  Nebraska,  at  the  relation  of  the 
board  of  transportation,  and  signed  by  the  attornej' 
general  of  the  state,  setting  forth  the  proceedings  and 
order  of  the  board  of  transportation,  and  praying  for  a 
writ  of  mandamus  to  the  railway  company  to  compel 
them  to  comply  with  that  order. 

To  this  petition  for  a  mandamus  the  railway  company 
filed  an  answer,  setting  up  the  same  defenses  as  before 
the  board  of  transportation,  and  relying  upon  the  pro- 
visions of  the  fourteenth  amendment  of  the  constitution 
of  the  United  States,  which  prohibit  any  state  to  de- 
prive any  person  of  property  without  due  process  of 
law,  or  to  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws. 

Upon  a  hearing  on  this  petition  and  answer,  the 
supreme  court  of  Nebraska  on  May  13,  1890, 
"found  the  issues  in  favor  of  the  relators,"  and 
adjudged  that,  unless  the  railway  company,  within  40 
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days,  complied  with  the  order  of  the  board  of  trans- 
portation, a  writ  of  mandamus  should  issue  to  compel 
a  compliance  with  that  order  according-  to  its  terms. 
State  r.  Missouri  Pac.  R.  Co.,  29  Neb. '550.  The  rail- 
way company  sued  out  this  writ  of  error. 

John  F.  Dillon^  for  plaintiflF  in  error. 
A,  S,  Churchill  and   Geo,  H,  Hastings,  for  defend- 
ant in  error. 

Mr.  Justice  Gray,  after  stating-  the  case,  delivered 
the  opinion  of  the  court. 

The  arg"uments  in  this  case  have  taken  a  wider  rang-e 
than  is  required  for  its  decision.  The  material  facts, 
as  assumed  by  the  court  below,  are  as  follows: 

The  Missouri  Pacific  Railway  Company,  a  corpora- 
tion of  the  state  of  Nebraska,  was  the  owner  of  the 
rigfht  of  way  and  depot  g-rounds,  within  which  were  its 
main  and  side  tracks,  its  stations  and  other  shipping- 
facilities,  at  Elm  wood,  in  that  state,  and  had  permitted 
two  elevators  to  be  erected  and  operated  by  private 
firms  on  the  side  track  at  that  station. 

John  W.  Hollenbeck  and  others  (apparently  not  a 
corporation,  but  a  voluntary  association  of  persons  own- 
ing* farms  and  leaseholds  in  the  neighborhood  of  Elm- 
wood,  upon  which  they  raised  corn,  wheat,  oats,  and 
other  cereals,  large  quantities  of  which  were  ready  for 
market)  madt  an  application  in  writing  to  the  railway 
company  to  grant  them  *'  a  location  on  the  right  of  way 
at  Elmwood  station  aforesaid  for  the  erection  of  an  ele- 
vator of  suflScient  capacity  to  store  from  time  to  time 
the  cereal  products  of  the  farms  and  leaseholds  of  "  the 
applicants,  *'  as  well  as  the  products  of  other  neighbor- 
ing farms."  That  application  was  refused  by  the  rail- 
way company. 

The  applicants  then  made  a  complaint  to  the  board 
of  transportation  of  the  state  of  Nebraska,  alleging  that 
the  two  elevators  already  built  on  the  right  of  way  of 
the  railway  company  at  Elmwood  station  were,  '*dur- 
ingr  certain  seasons  of  the  year,  whollj'  insufficient  in 
affording  a  market  for  the  cereals  of  the  complainants 
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and  others  desirous  of  marketing-  their  grain,"  and  that 
the  refusal  of  the  railway  company  to  g-rant  to  the  com- 
plainants a  location  for  an  elevator  was  in  violation  of 
the  Nebraska  statute  of  1887,  c.  60,  in  that  such  re- 
fusal was  an  unjust  discrimination,  and  that  the  railway 
company,  by  such  refusal,  was  subjecting  the  com- 
plainants to  an  undue  and  unreasonable  prejudice  and 
disadvantage  in  respect  to  traffic  facilities,  over  other 
localities,  and  was  giving  an  undue  and  unreasonable 
preference  and  advantage  to  the  owners  and  operators 
of  the  two  elevators  already  built  at  that  station. 

The  board  of  transportation,  after  notice  to  the  rail- 
way company,  and  hearing  evidence  and  arguments, 
found  that  the  two  existing*  elevators  were  insufficient 
to  handle  the  grain  shipped  at  Elm  wood  station,  and 
the  owners  and  operators  of  those  elevators  had  en- 
tered into  a  combination  to  fix  the  prices  of  grain,  and 
to  prevent  competition  in  the  price  thereof,  and  there 
were  not  sufficient  facilities  for  the  handling  and 
shipping  of  grain  at  that  station*;  that  it  was  necessary 
for  the  convenience  of  the  public  that  another  elevator 
should  be  erected  and  operated  there;  that,  by  reason 
of  the  side  track  being  placed  within  the  right  of  waj^ 
and  depot  grounds,  the  complainants  could  not  ship 
g'rain  without  building  their  elevator  upon  the  g-rounds 
of  the  railway  company  ;  that  there  was  room  upon 
those  grounds  for  another  elevator,  without  materially 
interfering  with  the  operation  of  the  railroad,  and  the" 
building  of  an  elevator  thereon  by  the  complainants 
would  not  materially  affect  the  railway  company  in  the 
use  of  its  grounds,  or  be  an  unreasonable  burden  to  it ; 
and  that  the  granting  by  the  railway  company  of  the 
right  and  privilege  to  the  owners  of  the  two  elevators 
now  standing",  and  refusing  to  grant  the  like  right  and 
privilege  to  the  complainants,  was  an  unjust  and  un- 
reasonable discrimination  against  the  complainants,  and 
unlawfully  gave  a  preference  and  advantage  to  the 
owners  of  the  two  existing  elevators. 

The  board  of  transportation  thereupon  ordered  that 
the  railway  company,  within  10  days,  grant  to  the  com- 
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plainants,  on  like  terms  and  conditions  as  granted  to 
the  owners  of  the  two  existing  elevators,  the  right  and 
privilege  of  erecting  an  elevator  upon  its  grounds,  and 
adjacent  to  its  track,  at  a  point  specified  in  the  order, 
or  at  some  other  suitable  and  convenient  place,  if  the 
parties  could  agree,  and  grant  to  the  complainants  all 
^nd  equal  facilities  for  the  handling  and  shipping  of 
grain  at  that  station  which  it  granted  to  other  shippers 
of  grain  there,  and  cease  from  all  discrimination  or  pref- 
erence to  and  of  shippers  and  operators  of  elevators  at 
that  station. 

The  railway  company  not  having  complied  with  the 
order,  the  supreme  court  of- the  state,  upon  a  petition  in 
the  name  of  the  state,  at  the  relation  of  the  board  of 
transportation,  for  a  mandamus,  and  an  answer  thereto 
and  hearing  thereon,  found  the  issuer  in  favor  of  the 
relators,  and  adjudged  that,  unless  the  railway  com- 
pany, within  40  days,  complied  with  the  order  of  the 
board  of  transportation,  a  writ  of  mandamus  should 
issue  to  compel  compliance  with  that  order  according  to 
its  terms.  In  the  opinion  of  the  court,  it  was  said  : 
*' The  correctness  of  the  findings  of  the  board  is  not 
seriously  questioned,  but  its  power  to  make  such  find- 
ing's and  order  is  denied."  State  z\  Missouri  Pac.  R. 
Co.,  29  Neb.  556. 

The  statute  of  Nebraska  of  1887,  c.  60,  §§  1-3,  pro- 
hibits, and  declares  to  be  unlawful,  all  unjust  and  un- 
reasonable charges  made  by  a  railroad  company  for  any 
services  rendered  in  the  transportation  (which  includes 
all  instrumentalities  of  shipment  or  carriage)  of  passen- 
gers or  property,  or  in  connection  therewith,  or  for 
the  receiving,  delivering,  storage,  or  handling  of  such 
property.  The  demanding  or  collectingf,  directly  or 
indirectly,  by  a  railroad  company,  from  any  person,  of 
a  greatar  compensation  for  such  service  than  it  de- 
mands or  collects  from  any  other  person  for  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  is  declared  to  be  unjust  discrimination. 
It  is  also  made  unlawful  to  give  any  preference  or  ad- 
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vantage  to,  or  to  subject  to  any  prejudice  or  disadvan- 
tagfe,  any  particular  person,  company,  firm,  corporation, 
or  locality,  or  any  particular  description  of  traffic,  in 
any  respect  whatsoever ;  and  railroad  companies  are 
required,  according-  to  their  respective  powers,  to  afford 
all  reasonable,  proper,  and  equal  facilities  for  the  in- 
terchang-e  of  traffic  between  their  respective  lines,  and 
for  the  receiving",  forwarding*,  and  delivering*  of  pas- 
sengers and  property  to  and  from  their  several  lines 
and  those  connecting  therewith,  and  not  to  discriminate 
in  their  rates  and  charges  between  such  contracting^ 
lines. 

By  section  17,  upon  complaint  in  writing  concerning 
any  lack  of  facilities  or  accommodations  furnished  by  a 
railroad  compa^^y  for  the  comfort,  convenience,  and  ac- 
commodation of  individuals  and  the  public,  or  concern- 
ing any  unjust  discrimination  against  any  person,  firm* 
corporation,  or  locality,  either  in  rates,  facilities  fur- 
nished, or  otherwise,  the  board  of  transportation » 
whenever,  in  its  judgment,  any  repairs  of,  or  additions 
to,  or  changes  in,  any  portion  of  the  road,  rolling  stock, 
stations,  depots,  station  houses,  or  warehouses  of  a 
railroad  company,  are  necessary  in  order  to  secure  the 
safety,  comfort,  accommodation,  and  convenience  of  the 
public  and  individuals,  or  any  change  in  the  mode  of 
conducting  its  business  is  reasonable  and  expedient  in 
order  to  promote  the  security  and  accommodation  of  the 
public,  or  to  prevent  unjust  discrimination  against  per- 
sons or  places,  is  directed  to  order  the  railroad  com- 
panj'^  to  make  such  repairs,  additions,  or  changes. 

The  supreme  court  of  Nebraska  has  construed  this 
statute  as  authorizing  the  board  of  transportation  to 
make  the  order  questioned  in  this  case,  which  required 
the  railroad  company  to  grant  to  the  relators  the  right 
to  erect  an  elevator  upon  its  right  of  way  at  Elm  wood 
station,  on  the  same  terms  and  conditions  on  which  it 
had  already  granted  to  other  persons  rights  to  erect 
two  elevators  thereon.  The  construction  so  given  to 
the  statute  by  the  highest  court  of  the  state  must  be 
accepted  by  this  court,  in  judging  whether  the  statute 
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conforms  to  the  constitution  of  the  United  States. 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134  U.  S.  418,  456; 
Illinois  Cent.  R.  Co.  v.  Illinois,  163  U.  S.  142, 152. 

A  railroad  corporation  doubtless  holds  its  station 
grounds,  tracks  and  right  of  way  as  its  private  prop- 
erty, but  for  the  public  use  for  which  it  was  incorpo- 
rated, and  may,  in  its  discretion,  permit  them  to  be  oc- 
cupied by  other  parties  with  structures  convenient  for 
the  receipt  and  delivery  of  freight  upon  its  railroad,  so 
long  as  a  free  and  safe  passage  is  left  for  the  carriage 
of  freight  and  passengers.  Railroad  Co.  v,  Richard- 
son, 91  U.  S.  454.  But  how  far  the  railroad  companj- 
can  be  compelled  to  do  so  against  its  will  is  a  wholly 
different  question. 

Upon  the  admitted  facts  of  the  case  at  bar,  the  rail- 
road company  had  granted  to  two  private  firms  the 
privilege  of  erecting  elevators  upon  its  right  of  way  at 
Elinw(X)d  station,  and  had  refused  an  application  of 
other  private  persons,  farmers  in  the  neighborhood, 
for  the  privilege  of  erecting  on  that  right  of  way  a 
third  elevator  of  sufficient  capacity  to  store  from  time 
to  time  the  grain  produced  upon  their  farms  and  upon 
those  of  their  neighbors,  and  has  been  ordered  by  the 
board  of  transportation,  and  by  the  supreme  court  of 
the  state,  to  grant  to  the  applicants  a  location  upon  its 
right  of  way  for  the  purpose  of  erecting  thereon  such 
an  elex'ator,  upon  the  like  terms  and  conditions  as  in 
its  grants  to  the  owners  of  the  two  existing  elevators. 

The  only  particular  alleged  in  the  complaint,  and  the 
only  one,  therefore,  presented  for  our  consideration  in 
this  case,  in  which  the  railroad  company  is  supposed  to 
have  made  an  unjust  discrimination  against  the  com- 
plainants, or  to  have  subjected  them  to  an  undue  and 
unreasonable  prejudice  and  disadvantage,  in  respect  to 
traffic  facilities,  over  other  locations,  or  to  have  given 
an  undue  and  unreasonable  preference  to  other  persons, 
is  the  refusal  of  the  railroad  company  to  grant  to  the 
complainants  a  location  upon  its  right  of  way,  for  the 
purpose  of  erecting  an  elevator  thereon,  upon  the  terms 
and  conditions  upon  which  it  had  previously  granted  to- 
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other   persons   similar  privileges  to   erect  two   other 
elevators. 

The  record  does  not  show  what  were  the  terms  and. 
conditions  of  the  contracts  between  the  railroad  compa- 
ny and  the  owners  of  those  elevators,  nor  present  any 
question  as  to  the  validity  of  those  contracts. 

Nor  does  it  present  any  question  as  to  the  power  of 
the  legislature  to  compel  the  railroad  company  itself  to 
erect  and  maintain  an  ele\^tor  for  the  use  of  the  public, 
or  to  compel  it  to  permit  to  all  persons  equal  facilities 
of  access  from  their  own  lands  to  its  tracks,  and  of  the 
use,  from  time  to  time,  of  those  tracks  for  the  purpose 
of  shipping"  or  receiving*  g-rain  or  other  freig'ht,  as  in 
Rhodes  v.  Railroad  Co.,  34  Minn.  87  ;  in  Chicag-o  &  N. 
W.  R.  Co.  V.  People,  56  111.  365,  and  in  Hoyt  v.  Rail- 
road Co.,  93111.  601. 

Nor  does  this  case  show  any  such  exercise  of  the  leg*- 
islative  power  to  reg-ulate  the  conduct  of  the  business, 
or  the  rate  of  tolls,  fees,  or  charg^es,  either  of  railroad 
corporations  or  of  the  proprietors  of  elevators,  as  has 
been  upheld  by  this  court  in  previous  cases.  Munn  v. 
Illinois,  94  U.  S.  113 ;  Chicago,  B.  &  Q.  R.  Co.  v. 
Iowa,  94  U.  S.  155  ;  Dow  v.  Beidelman,  125  U.  S.  680 ; 
34  Am.  &  Eng".  R.  Cas.  322  ;  Budd  v.  New  York,  143 
U.  S.  517  ;  Brass  v.  State  of  North  Dakota,  153  U.  S. 
391  ;  Covington  &  C.  Bridg-e  Co.  v.  Kentucky,  154  U. 
S.  204,  213,  214  :  61  Am.  &  Eng-.  R.  Cas.  1  ;  Louisville 
&  N.  R.  Co.  r.  Kentucky,  161  U.  S.  677,  696. 

The  order  in  question  was  not  limited  to  temporarj" 
use  of  tracks,  nor  to  the  conduct  of  the  business  of  the 
railway  company.  But  it  required  the  railway  company 
to  g-rant  to  the  petitioners  the  rig-ht  to  build  and  main- 
tain a  permanent  structure  upon  its  rig-ht  of  way. 

The  order  in  question  was  not,  and  was  not  claimed 
to  be,  either  in  the  opinion  of  the  court  below,  or  in  the 
arg-ument  for  the  defendant  in  error  in  this  court,  a 
taking"  of  private  property  for  a  public  use  under  the 
rig*ht  of  eminent  domain.  The  petitioners  were  merel}^ 
private  individuals  voluntarily  associated  tog-ether  for 
their  own  benefit.     They  do  not  appear  to  have  been 
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incorporated  by  the  state  for  any  public  purpose  what- 
ever, or  to  have  themselves  intended  to  establish  an  ele- 
vator for  the  use  of  the  public.  •  On  the  contrary,  their 
own  application  to  the  railroad  company,  as  recited  in 
their  complaint  to  the  board  of  transportation,  was  only 
''  for  a  location,  on  the  rigfht  of  way  at  Elmwood  station 
aforesaid,  for  the  erection  of  an  elevator  of  sufficient 
capacity  to  store  from  time  to  time  the  cereal  products 
of  the  farms  and  leaseholds  of  complainants  aforesaid, 
as  well  as  the  products  of  other  neighboring*  farms." 

To  require  the  railroad  company  to  ^rant  to  the  peti- 
tioners a  location  on  its  rig*ht  of  way  for  the  erection  of 
an  elevator  for  the  specified  purpose  of  storing*  from 
time  to  time  the  g*rain  of  the  petitioners  and  of  neig"h- 
boring"  farmers,  is  to  compel  the  railroad  company, 
against  its  will,  to  transfer  an  estate  in  part  of  the  land 
which  it  owns  and  holds,  under  its  charter,  as  its  pri- 
vate property  and  for  a  public  use,  to  an  association  of 
private  individuals,  for  th^  purpose  of  erecting*  and 
maintaining*  a  building*  thereon  for  storing"  g*rain  for 
their  own  benefit,  without  reserving  any  control  of  the 
use  of  such  land,  or  of  the  building*  to  be  erected  there- 
on, to  the  railroad  company,  for  the  accommodation  of 
its  own  business,  or  for  the  convenience  of  the  public. 

This  court,  confining*  itself  to  what  is  necessary  for 
the  decision  of  the  case  before  it,  is  unanimously  of 
opinion  that  the  order  in  question,  so  far  as  it  required 
the  railroad  corporation  to  surrender  a  part  of  its  land 
to  the  petitioners  for  the  purpose  of  building*  and  main- 
taining their  elevator  upon  it,  was,  in  essence  and  effect, 
a  taking  of  private  property  of  the  railroad  corporation 
for  the  private  use  of  the  petitioners.  The  taking*  by 
a  state  of  the  private  property  of  one  person  or  corpo- 
ration, without  the  owner's  consent,  for  the  private  use 
of  another,  is  not  due  process  of  law,  and  is  a  vio- 
lation of  the  fourteenth  article  of  amendment  of  the  con- 
stitution of  the  United  States.  Wilkinson  v.  Leland,  2 
Pet.  627,  658 ;  Murray  v.  Hoboken  Co.,  18  How.  272  ; 
27b;  Loan  Assoc,  v.  Topeka,  20  Wall.  655  ;  Davidson 
V.  New  Orleans,  96  U.  S.  97, 102  ;  Cole  v.  La  Grang*e, 
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113  U.  S.  1 ;  Fallbrook  Dist.  v.  Bradley,  164  U.  S. 
112,  158,  161  ;  State  v.  Chicago,  M.  &  St.  P.  R.  Co., 
36  Minn.  402. 

Judgment  reversed,  and  case  remanded  to  the  su- 
preme court  of  the  state  of  Nebraska  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


Becker 


7' 


Philadelphia  &  R.  T.  R.  Co. 

{177  Pa,  St,  252,) 

Condemnation  of  Land — Assessment  of  Damages. — Where  an  issue 
was  awarded  by  consent  of  the  parses  to  determine  the  amount  of 
damag'es  which  the  plaintiff  was  entitled  to  in  consequence  of  the 
entry  upon,  taking,  and  occupation  of  certain  premises,  no  question 
as  to  the  injury  to  the  stock  of  merchandise,  nor  to  the  business  of 
the  plaintiff  can  arise,  but  the  value  of  the  land  taken  is  all  that  is 
to  be  determined. 

Same. — In  proceedings  to  assess  damages  for  the  taking-  of  land, 
no  recovery  can  be  had  for  the  taking  of  personal  property,  unless 
it  was  as  materials  used  in  construction. 

Same — Recovery  for  Loss  of  Profits.* — Loss  of  proAts  of  a  busi- 
ness carried  on  upon  the  premises  by  reason  of  the  taking  of  the 
place  of  business  cannot  be  recovered  in  condemnation  proceedings. 

Interest  on  Damages  in  Condemnation  Proceedings. — In  condemna- 
tion proceedings,  the  jury,  in  assessing  damages,  is  not  entitled  to 
give  interest  upon  them,  but,  if  they  find  that  there  has  been  addi- 
tional damage  because  of  the  lapse  of  time  after  the  taking  of  the 
property,  they  may  add  to  the  amount  of  their  verdict. 

Same — Ascertainment  of  Market  Value. — The  market  value  as  a 
measure  of  damages  for  land  taken  or  injured  by  a  railroad  compa- 
ny cannot  be  ascertained  by  evidence  of  particular  sales  of  other 
properties  alleged  to  be  similarly  situated. 

Appeal  from  Philadelphia  county  court  of  common 
pleas.     Affirmed, 

Among  the  assignments  of  error  were  the  follow- 
ing: '*(!)  The   court    below    erred  in  overruling  the 

*7V^/^.— See  4  Rap.  &  Mack's  Digest  701;  22  Am.  &  Eng.  R.  Cas.  99. 
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following-  oflFer  made  by  the  plaintiff  at  the  trial 
of  the  cause :  '  Plaintiff  offers  to  show 
by  the  witness  that  he  was  the  owner  of 
the  premises  1114  Arch  street ;  that  he  was  carry- 
ing: on  his  business  in  that  building",  being*  that  of 
a  merchant  tailor,  and  for  the  purposes  of  his  busi- 
ness he  had  a  large  amount  of  merchandise,  con- 
sisting of  cloths  and  other  fabrics,  especially  pur- 
chased for  his  trade  at  this  place  ;  that  by  reason  of  the 
location  of  the  defendant's  road  plaintiff  could  no  longer 
carry  on  his  business,  and  in  consequence  of  said  loca- 
tion said  property  was  greatly  injured  and  damaged  ; 
to  show  by  the  witness  the  difference  between  the 
market  value  of  the  merchandise  or  fabrics  in  the  store 
to  be  used  on  the  premises,  and  what  they  would  be 
worth  to  be  removed  and  applied  to  the  same  or  some 
other  use.'  (2)  The  court  below  erred  in  not  admitting 
the  evidence  under  the  offer  set  forth  in  the  first  assign- 
ment of  error.  (3)  The  court  below  erred  in  refusing 
to  charge  the  jury  as  requested  by  the  counsel  for 
plaintiff,  as  follows  :  *  Seventh.  You  will  find  the 
value  of  the  plaintiff's  property  as  of  May  14, 1891,  and 
you  may  allow  additional  damages  in  the  way  of  inter- 
est for  the  lapse  of  time  as  a  compensation  for  the  delay 
in  payment,  and  you  may  take  the  ordinary  rate  of  in- 
terest as  the  fair  measure  of  such  damage.'  Answer 
of  the  court :  '  I  decline  that  point,  having  already  in- 
structed you  in  my  general  charge  as  to  what  the  law 
is  with  respect  to  damage  because  of  the  lapse  of  time, 
if  there  be  any.'  (4)  The  court  below  erred  in  affirm- 
ing the  defendant's  eighth  point,  as  follows  :  *  Eighth. 
The  prices  of  the  premises  No.  1110,  No.  1112,  and  No. 
1125  Arch  street,  paid  by  the  finance  company  for  the 
railroad  company  in  March,  1888,  are  not  evidence  of 
ffeneral  selling  value  of  property  in  the  neighborhood, 
and  should  not  be  taken  by  the  jury  as  evidence  of  such 
general  selling  value.'"  "^'*(9)  The  court  below  erred 
in  charging  the  jury  as  follows  :  *  You  are  not  entitled 
to  j?ive  interest  upon  the  damages,  but  you  will  remem- 
l>er  that  this   property  is  taken  as  of  the  14th  day  of 
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May,  1891,  and  in  estimatingf  the  amount  of  your  ver^ 
diet,  if  you  find  that  there  has  been  additional  damag-e 
because  of  the  lapse  of  time,  you  will  add  to  the  amount 
of  your  verdict ;  but  this  is  entirely  a  question  for  you. ' ' ' 
Defendant's  sixth,  seventh,  eighth,  and  ninth  points, 
and  the  answers  thereto,  were  as  follows:  ''Sixth. 
The  market  value  of  the  premises  in  question  is  not  to 
be  fixed  by  the  jury  by  evidence  of  particular  sales  of 
alleg*ed  similar  property  in  the  same  neigfhborhood. 
Particular  sales  are  not  evidence  of  general  selling- 
v^alue.  Individual  sales  are  governed  by  the  circum- 
stances of  each  case.  The  jury  is  to  arrive  at  the  gen- 
eral selling  value  of  property  in  the  neighborhood, 
which  is  the  criterion  by  which  the  value  of  the  plaint- 
iff's property  is  to  be  measured,  by  the  opinions  of  wit- 
nesses who,  by  their  testimony,  are  shown  to  have  the 
most  experience,  and  give  the  best  reasons  for  their 
judgment.  Answer  of  the  Court :  I  affirm  that  point. 
Seventh.  Evidence  of  the  amount  paid  by  the  railroad 
company  itself  for  other  property  in  the  neighborhood 
is  not  to  be  taken  by  the  jury  as  evidence  of  the  general 
selling  value  of  their  property,  and  such  general  selling 
value  is  not  to  be  fixed  thereby.  Answer  of  the  Court : 
I  affirm  that  point.  Eighth.  The  prices  of  the  prem- 
ises No.  1110,  No.  1112,  and  No.  1125  Arch  street  paid 
by  the  finance  company  for  the  railroad  company  in 
March,  1888,  are  not  evidence  of  general  selling  value 
of  property  in  the  neighborhood,  and  should  not  be 
taken  by  the  jury  as  evidence  of  such  general  selling 
value.  Answer  of  the  Court:  I  affirm  that  point. 
Ninth.  If  the  jury  believe  that  the  plaintiff's  witnesses 
based  their  opinion  of  the  value  of  the  plaintiff 's  ground 
as  vacant  land  upon  the  prices  paid  by  the  railroad  com- 
pany for  Nos.  1110,  1112,  and  1125  Arch  street,  and  did 
not  take  into  consideration  in  forming  their  opinion  the 
prices  paid  for  other  properties  upon  Arch  street,  which 
were  sold  about  the  time  in  question,  the  jury  may  dis- 
regard the  opinion  of  such  of  plaintiff's  witnesses  who 
so  testified.  Answer  of  the  Court:  I  decline  that, 
point." 
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On  the  question  of  compensation  for  property  taken 
for  public  purposes  the  court  charged  :  **  The  measure 
of  that  compensation  is  the  market  value  of  the  property 
at  the  time  it  was  taken,  which  time  is  conceded  to  be 
the  14th  day  of  May,  1891.  Now,  market  value  is  the 
price  which  the  property  would  probably  bring-  at  a 
well-conducted  sale,  to  which  proper  attention  has  been 
called,  and  where  every  possible  purchaser  would  have 
an  opportunity  to  bid.  It  :s  not  the  price  at  which  par- 
ticular properties  in  the  neighborhood  about  it  have 
been  sold.  It  is  the  general  selling  price  which  deter- 
mines the  market  value.  As  you  readily  see,  the  partic- 
ular sales  depend  upon  the  urgency,  the  necessity, 
upon  the  whim  and  fancy,  if  you  choose,  of  the  partic- 
ular individual  who  chooses  to  buy  that  especial  prop- 
erty ;  but  that  is  not  the  test.  An  illustration  of  the 
impropriety  of  applying  such  a  test  is  given  in  the  pres- 
ent case.  Suppose  a  railroad  which  has  invested,  or  is 
about  to  invest,  millions  of  dollars  in  the  establishment 
of  such  a  highway.  Under  the  law  the  man  \yho  is 
living  in  his  own  house,  dwelling  in  it,  has  such  a  right 
in  it  that  this  highway  cannot  take  such  a  property. 
Now,  assume  a  property  of  little  comparative  value 
standing  in  the  way  of  such  improvement.  As  you  see, 
the  railroad  would  be  required  and  compelled,  bj"  the 
necessities  and  urgencies  of  the  situation,  to  pay  for  that 
property  what  might  be  very  much  beyond  its  market 
\'alue  ;  so  that  I  call  vour  attention  to  the  fact  that  what 
you  are  to  ascertain  is  the  general  selling  price,  such  a 
price  as  the  property  under  proper  and  suitable  circum- 
stances would  be  likely  to  bring  in  the  market  at  such 
a  sale  as  that  to  which  I  have  called  your  attention. 
You  will  regard  the  property  with  all  of  its  advantages 
and  disadvantages, — its  location,  the  side  of  the  street 
upon  which  it  was  situated,  the  size  of  the  lot,  the  char- 
acter of  the  improvements  upon  it, — ^and  endeavor  to 
determine,  considering  all  the  facts  in  the  case,  as  to 
what  that  market  value  is.  You  should  consider  it 
with  respect  to  the  best  uses  to  which  it  can  probably 
be  put.     This  was  a  property  which   was  fitted  as  a 

6  (N.  s.)  A.  &  E.  R.  Cas.— 12 
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merchant  tailoring"  establishment,  and  in  considering" 
its  value  you  will  give  to  it  the  benefit  of  the  uses  to 
which  it  could  probably  be  put  if  offered  for  sale  in  the 
market.  If  the  prospective  coming-  of  the  railroad 
has  had  the  effect  of  enhancing  the  market  values  of 
properties  in  the  neighborhood,  and  this  particu- 
lar property  as  well,  the  plaintiff  is  entitled  to 
the  benefit  of  that  enhancement.  As  you  readilj" 
•see,  to  deprive  him  of  it  would  be  unjust  to  him. 
If  a  coming  railroad  increases  the  values  of  property  in 
the  neig"hborhood,  that  is  a  benefit  it  confers  upon  the 
communit}^  for  which  there  is  no  recovery  upon  its 
part ;  and  the  plaintiff,  like  every  other  property 
owner,  would  be  entitled  to  that  proportion  of  it  which 
comes  to  his  property.  In  endeavoring  to  ascertain 
from  the  evidence  which  you  have  had  presented  to  you 
in  this  case  what  that  market  value  is,,  there  are  certain 
facts  which  appear.  In  the  first  place,  you  have  the 
assessed  value  of  this  property,  or  the  assessment 
which  the  real-estate  assessor,  representing  the  city  of 
Philadelphia,  has  placed  upon  it.  The  assessment  of 
this  property  at  the  time  at  which  it  was  taken  was 
$17,000,  and  Mr.  Adair,  a  real-estate  assessor,  testified 
to  you  that  their  habit  in  making  their  assessments 
was  to  fix  them  at  about  eighty  per  cent,  of  what  they 
reg-arded  as  the  value.  This  is  one  fact,  and  in  con- 
sidering it  you  will  remember,  however,  that  that  as- 
sessment is  made  for  the  purposes  of  taxation,  and  not 
with  a  view  of  ascertaining  for  purposes  of  sale  what 
the  market  value  is.  You  have  also  presented  to  you 
what  was  the  cost  of  this  property  and  the  improve- 
ments upon  it.  Mr.  Becker  has  testified  to  you  that 
when  he  bought  this  property  in  1882  he  paid  for  it 
S25,000,  and  he  has  further  testified  to  you  that  he  has 
expended  in  improvements  upon  it  from  $27,000,  to 
530,000.  That  would  make,  taking  the  hig^hest  fig-ure 
of  530,000,  and  adding  it  to  the  525,000  which  he  paid 
for  the  property,  $55,000.  You  will  remember,  how- 
ever, that  it  is  not  a  question  of  what  a  property  costs 
which  is  presented  to  you.     A  thing  may  cost  a  g-reat 
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deal  more  than  it  is  worth,  and  it  may  also  cost  much 
less  than  it  is  worth.  The  real  question  is  as  to  mar- 
ket value.  You  have  also  in  evidence  before  you  the 
rentals  which  have  been  produced  by  this  property  of 
the  plaintiff.  Mr.  Becker  has  testified  to  you  that  the 
rental  value  was  S5,220a  year.  For  some  of  the  stories 
^nd  some  parts  of  the  building*  he  had  leases.  As  to  the 
rest,  he  testified  that  offers  were  made.  The  actual 
amount  received  in  the  way  of  rentals  was  S4,360,  and 
he  testified  that  he  had  offers  amounting- to  S860,  which 
makes  the  total  of  $5,220.  Included  in  that  item  of 
rentals  was  the  sum  of  S2,500,  which  was  the  amount 
that  he  was  paying  to  this  defendant  for  the  use  of  the 
first  story,  the  part  which  he  occupied  after  the  time 
the  defendant  had  given  his  bonds,  and  was  entitled  to 
take  possession  of  this  property.  The  defendant  has 
disputed  the  value  of  that  item  by  the  testimony  of  Mr. 
Loomis,  w'ho  says  that  it  was  intended  not  as  to  a  deter- 
mination of  the  rental  value,  but  as  a  sort  of  penalty, 
in  order  that  the  defendant,  when  it  wanted  possession, 
should  be  enabled  to  get  it.  However,  Mr.  Kline  and 
other  witnesses  have  testified  to  you  that  that  would  be 
a  proper  rental  value  for  that  part  of  the  premises.  On 
the  other  hand,  for  the  defendant,  Mr.  Bonsall  esti- 
mates the  rental  at  S3,850,  Mr.  Jackson  at  S3,600,  Mr. 
Poulke  at  $3,000,  and  Mr.  Craven  at  from  53,000  to 
83,500.  In  addition  to  this  testimony  concerning"  the 
rental  values,  you  have  what  constitutes  the  most  of  the 
evidence  in  the  case,  the  testimony  of  experts  who  have 
given  you  the  benefit  of  their  judgment  as  to  what  was 
the  market  value  of  this  property.  I  shall  not  attempt 
to  review  that  testimony  at  all.  It  has  been  fully  argu- 
ed before  you.  Twelve  witnesses  for  the  plaintiff  have 
testified,  and  they  differ  in  the  amounts  which  they 
have  presented  to  you  from  the  lowest  sum  of  570,000, 
which  is  the  amount  fixed  by  Mr.  Miller,  Mr.  Hancock, 
Mr.  Sylvester,  and  Mr.  Lynch,  to  580,000,  which  is 
the  estimate  of  Mr.  Hasson  and  the  two  Messrs.  Beck- 
er. On  the  other  hand,  eleven  witnesses  for  the  de- 
fense have  given  you  their  views  as  to  what  is  the  mar- 
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ket  value  of  the  property,  and  they  range  from  840,000^ 
the  estimates  of  Messrs.  Potts,  Sibbs,  and  Sylvester^ 
to  346,000,  the  estimate  of  Mr.  Redner.  You  will  con- 
sider their  testimony  carefully.  I  have  listened  to  it 
myself  and  have  gfone  over  it  more  or  less,  and  for  my 
part  I  see  no  principle  upon  which  it  can  be  reconciled, 
nor  do  I  see  any  principle  which  accounts  for  their  dif- 
ference of  view,  because,  while  a  great  deal  has  been 
said  about  the  prices  of  properties  which  were  sold  to- 
the  railroad  in  the  neighborhood,  several  of  the  wit- 
nesses for  the  defense,  at  least,  have  testified  to  you 
that  they  considered  the  prices  of  the  properties  sold  to 
the  railroad  in  reaching  their  estimates.  You  will  take 
all  of  the  testimony  presented  to  you  by  these  experts, 
and  you  will  weigh  the  evidence,  look  at  the  reasons 
that  they  have  given  for  the  conclusions  they  have 
reached,  consider  their  experience,  their  knowledge  of 
the  particular  property,  the  grounds  on  which  they 
base  their  judgment,  and  weigh  it  with  all  the  care  that 
you  can  give  to  it,  and  endeavor  to  reach  a  correct  con- 
clusion.'' 

fV.  Horace  Hcpbiovi,  for  appellant. 
Thomas  Hart ^  Jr.  ^  for  appellee. 

Green,  J.     In  this  case  the  petition  for  the  appoint- 
ment of  viewers  set  forth  that  the  defendant  had  locat- 
ed its  railroad,  and  that  it  was  necessary  to  occupy  cer- 
tain   land   at   its    terminus,    of   which   the 
rondempttien  of     plaintiff   was   the   owner,   and   prayed   the 

Land  -  Aixesmnenl     ^  .      .  ...  .  /  •         .  « 

orDtnairei.         court   to  appoint  viewers  to  ascertain   the 

damages  sustained  by  the  plaintiff  by  reason 
of  the  occupation  of  his  land  for  the  purposes  of  the 
road.  A  description  of  the  lot  or  piece  of  ground  to  be 
occupied  was  annexed.  An  issue  was  awarded  by  con- 
sent of  the  parties  **to  determine  the  amount  of  dam- 
ages which  the  said  Henry  Becker  is  entitled  to  in  con- 
sequence of  the  entry  upon,  taking,  and  occupation  of 
premises  No.  1114  Arch  street,  by  the  Philadelphia  & 
Reading  Terminal  Railroad  Company."  It  will  be  seen, 
therefore,  that  the  sole  question  to  be  determined  was  the 
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damages  sustained  by  the  plaintiflF  by  reason  of  the  taking* 
of  certain  land  belonging  to  him.  No  question  as  to  the 
taking  or  injuring  of  personal  property  was  within  the 
terms  of  the  issue,  and  hence  no  such  question  was  on 
trial.  As  a  matter  of  fact,  no  personal  property  was  tak- 
en or  injured  in  any  way,  nor  was  there  any  proposition 
to  take  or  injure  that  kind  of  property,  xhe  value  of 
land  taken  was  the  only  matter  for  trial  or  which  could 
be  tried  under  the  pleadings.  Nevertheless  the  plaint- 
iff now  complains  that  he  was  not  permitted  to  show 
that  he  was  carrying  on  a  business  of  tailoring  on  the 
premises,  that  he  had  a  large  amount  of  merchandise 
purchased  for  his  trade  at  this  place,  that  by  reason  of 
the  location  of  the  railroad  on  his  premises  he  could  no 
longer  carry  on  his  trade  there  ;  and  he  offered  to  show 
the  difference  between  the  market  value  of  his  merchan- 
dise and  fabrics  in  the  store  and  what  they  would  be 
worth  to  be  removed  to  some  other  place,  and  applied 
to  the  same  or  some  other  use.  It  was  a  very  surpris- 
ing offer  of  proof,  and  is  the  first  of  its  kind  of  which 
we  have  any  cognizance.  We  are  referred  to  no  au- 
thority in  support  of  such  an  offer,  nor  do  we  know  of 
any.  There  are  plenty  of  reasons  why  such  an  offer 
cannot  be  entertained,  and  we  cannot  imagine  any  why 
it  should  be.  It  is  enough  to  know  that  no  such  ques- 
tion arises,  or  can  arise,  under  the  pleadings.  It  is  the 
value  of  land  taken  that  is  to  be  inquired  of  and  deter- 
mined under  the  issue  frame ;  not  persona}  estate  of 
any  kind,  not  profits  of  business,  nor  any  kind  of  inju- 
ry to  any  stock  of  merchandise,  nor  whether  a  better 
business  could  be  done  with  a  particular  stock  of  goods  on 
these  premises  or  on  some  other.  No  personal  property 
was  taken,  or  injured,  or  touched,  or  handled  in  any  way. 
The  plaintiff  had  ample  time  in  which  to  remove  his 
goods.  He  agreed  with  the  defendant,  after  the  bond 
^yas  filed,  in  writing,  to  occupy  the  premises  for  a  short 
time  at  a  rental  value,  and  that  the  defendant  might 
enter  at  the  end  of  that  time  if  he  had  not  then  removed. 
He  was  allowed  to  prove  every  kind  of  injury  and  dam- 
^e  sustained  by  taking  his  property,  and  recovered  an 
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exceedingly  large  verdict,  much  larger  than  the  total 
cost  of  the  property,  and  four  or  five  times  as  large  as 
the  amount  at  which  it  was  assessed.  The  new  con- 
stitution made  no  change  in  the  character  of  the 
property  for  which  damages  could  be  recovered. 
It  merely  enlarged  the  right  of  recovery  from 
taking  to  injury  or  taking.  It  was  the  taking  of  land 
only  that  could  be  recovered  for  under  the  act  of  1840, 
and  up  to  the  time  of  the  constitution  of  1874,  and  after 
that  it  was  the  injuring  or  destroying,  as  well  as  the 

taking,  that  was  to  be  compensated. 
Roperty.*"*"'     ^ut  recovery  for  taking  personal  property, 

unless  it  was  as  materials  used  in  construc- 
tion, was  not  recognized  or  provided  for  by  proceed- 
ings for  condemnation,  either  before  or  after  the  con- 
stitution of  1874.  Of  course,  for  any  trespass  to  per- 
sonal property  by  taking  or  injuring  it,  there  was 
always  a  common-law  liability,  but  that  is  not  this 
case. 

We  have  so  often  said  that  the  profits  of  business  could 
not  be  recovered  in  condemnation  proceedings  that  it 

seems  like  a  waste  of  time  to  cite  the  dects- 
RXi:*^*'       ions.     As  far  back  as  Thoburn's  Case,   7 

Serg.  &  R.  411,  it  was  held  that  in  estimat- 
ing the  damages  done  to  the  landowner  the  jury  are  to 
value  the  injury  to  the  property  at  the  time  the  injury 
was  suffered,  without  reference  to  the  person  of  the 
owner  or  the  state  of  his  business.  The  allowance  of 
damages  for  an  actual  or  supposed  loss  of  profits  in 
a  business  carried  on  upon  the  premises  by  reason  of 
the  taking  was  most  emphatically  condemned  in  the 
opinion,  and  that  decision  has  been  followed  by  this 
court  from  that  day  to  this.  There,  a  real  and  serious 
injury  was  done  to  the  plaintiff,  as  well  to  his  business 
as  to  his  land.  He  owned  a  tract  of  71  acres  with  a 
cotton  mill  on  it,  near  the  river  Schuylkill.  His  land 
was  damaged  by  the  backing  of  water  from  the  defend- 
ant's dam,  and  his  business  was  so  impeded  that  he 
was  obliged  to  remove  it  to  another  place  ;  yet  this 
court  held  he  could  recover  nothing  for  the  injury  to- 
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his  business,  but  only  for  the  injury  to  his  land  just 
as  it  was  at  the  time  it  was  flooded.  Damages  were 
claimed  not  only  for  the  land,  but  also  for  the  injury  to 
the  business.  Gibson,  C.  J.,  after  stating*  that  the 
compensation  was  to  be  the  price  of  the  privileg'e  to 
swell  the  water  to  a  particular  height  for  an  indefinite 
time,  said  :  *'Now,  this  price  was  due  the  moment  the 
privileg'e  was  entered  upon,  and  the  price  could  be 
ascertained,  which  was  obviously  the  time  when  the  ob- 
struction was  first  completed.  The  jury  were,  therefore, 
toascertain  what  was  then  due;  and  the  amount,  clearly, 
could  not  be  enhanced,  or  in  any  way  affected,  by  sub- 
sequent injuries,  the  consequences  of  the  obstruction. 
*  *  *  But  as  the  particular  injury  to  the  plaintiff  in 
his  business  as  a  manufacturer  was  necessarily  subse- 
quent to  the  erection,  and  as  the  defendant  prayed  the 
direction  of  the  court  on  the  leg^l  effect  of  the  evidence 
relating"  to  that  part  of  the  case,  he  was  entitled  to  have 
it,  for  so  far  it  would  have  operated  in  his  favor.  *  *  * 
It  is  evident  that  the  profit  in  any  branch  of  manufac- 
tures must  mainly  depend  on  the  amount  of  capital  in- 
vested, the  number  of  workmen  employed,  and  the 
extent  of  the  business  carried  on."  After  stating"  the 
injustice  of  allowing*  for  the  profits  of  business  to  be 
carried  on,  the  chief  justice  added  :  '*That  would  make 
thedefendantan  insurer  of  ordinary  profits  in  a  new  state 
of  the  business,  pushed  to  a  morbid  extent,  and  would 
put  it  in  the  power  of  the  plaintiff  to  increase  the  dam- 
ajres  to  any  extent  he  mig-ht  think  proper.  I  mention 
this  to  show  the  dang^er  of  taking-  into  consideration  cir- 
cumstances posterior  to  the  time  when  the  privileg'e  is 
fully  entered  on,  and  its  consequences  to  the  individual 
to  be  compensated  are  ascertained."  In  the  case  of 
Searle  r.  Railroad  Co.,  33  Pa.  St.  57,  an  effort  was 
made  to  recover  damag-es  for  the  value  of  the  coal  lying* 
under  the  surface  of  the  g-round  taken  for  a  railroad. 
But  we  held  this  could  not  be  done,  and  that  the  meas- 
ure of  damag-e  must  be  the  actual  value  of  the  land  tak- 
<in,  and  not  the  loss  of  profit  which  mig-ht  be  made  by 
taking  the    mineral   underneath  it.     LowRlE,    C.    J., 
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speaking"  of  the  rejection  of  an  offer  to  prove  that  there 
was  S4,000  worth  of  coal  under  the  land, — ^about  one 
acre, — said  :  "We  do  not  measure  the  value  of  land  by 
such  facts.     Land  may  have  $4,000  worth  of  coal  per 
acre  in  it,  and  yet  sell  at  $40  per  acre.    *     *     *    More- 
over, the  offer  impliedly  requires  a  deg^ree  of  refine- 
ment in  the  measure  of  values  which  seems  to  us  totallj*^ 
incompatible  with  the  g*ross  estimates  of  common  life. 
Thoug-h  we  might  have  the  most  accurate  calculation 
of  the  quantity  of  coal  in  the  land,  yet,  without  know- 
ing exactly  the  expense  of  bringing  it  to  the  surface 
and  carrying"  it  to  market,  and  the  amount  likely  to  be 
lost  in  mining  and  conveying,  and  the  times  in  which 
it  would  be  brought  out,  and  the  market  prices  at  those 
times,  the  quantity  would  not  help  us  to  the  \'ulue  of 
the  land..    The  gross  estimates  of  common  life  are  all 
that  courts  and  juries  have  skill  enough  to  use  as  a 
measure  of  value.     All  other  measures  are  necessarily 
arbitrary  and    fanciful."     And   so   here   the   question 
whether  or  not  the  plaintiff's  business,  with  the  stock 
of  goods  on  hand,  could  be  carried  on  at  a  greater  or 
less  profit  at  some  other  place  than  on  these  premises 
is  altogether  speculative,  remote,  imaginary,  and  uncer- 
tain.    No  one  can    possibly    have   definite   knowledg^e 
upon  such  a  subject.     It  would  depend  upon  contin- 
g-encies,  events,  and  methods  which  are  incapable  of 
statement,   appreciation,    or    knowledge.      What    one 
man  might  do  at  a  profit,  another  might  only  do  at  a 
loss.     What  this  plaintiff  might  be  able  to  do  with  his 
stock  at  another  building,  neither  he  nor  any  one  else 
could   possibly    know.     Perhaps  he  might  do  betttr, 
and  perhaps  he  might  do  worse.     It  is  enough  to  sa3' 
that  such  contingencies  are  too   uncertain  and  too  re- 
mote to  be  tolerated  as  a  source  of  proof  upon   which 
courts  and  juries  could  act  with  any  safety.     In  Rail- 
road Co.  V.  Balthaser,  119  Pa.   St.  472,  we  held  that 
the  value  of  the  plaintiff's  land  as   limestone  land  is  a 
proper  subject  of  consideration,    but  not  the  ^'ulue  of 
the  stone  under  the  road.     In  Railroad  Co.   v,  Patter- 
son, 107  Pa.  St.  461.  we  held  that  the  jury  cannot  take 
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into  consideration  any  supposed  loss  to  the  plaintiff  of 
profits  in  his  business,  by  reason  of  the  appropriation 
of  his  property  by  the  railroad  company.  Said  Clark, 
J. :  '*Such  an  assessment  would  be  purely  speculative, 
^nd  a  rule  which  justified  it  would  lead  to  most  ruinous 
results."  The  same  doctrine  was  held  in  Railroad 
Co.  r.  Bby,  Id.  166.  There  are  many  authorities  that 
the  removal  of  personal  property  cajinot  be  considered 
as  an  item  of  damagfes  in  the  taking-  of  real  estate.  In 
Lewis,  Em.  Dom.  488,  it  is  said  :  **But  the  damages  to 
personal  property,  or  the  expense  of  removing*  it  froi^ 
the  premises,  cannot  be  considered  in  estimating*  the 
compensation  ;"  citing*  a  number  of  cases.  In  Cobb  v. 
City  of  Boston,  109  Mass.  438,  it  was  held  that,  in  as- 
^^essing*  the  value  of  a  leasehold  estate,  damag*e  to  the 
business  of  the  lessee  and  its  g*ood  will  is  not  to  be  in- 
cluded. The  court  said  :  '*The  only  question  was  as 
to  the  value  of  his  unexpired  lease,  and  not  as  to  the 
profits  of  his  business,  or  the  inconvenience  of  remov- 
ing: it  to  some  other  place."  To  the  same  effect  is 
Edmands  r.  City  of  Boston,  108  Mass.  535.  Further 
references  are  unnecessary.  The  first  and  second  as- 
signments of  error  are  dismissed.  There  is  no  merit 
in  the  third  and  ninth  assig*nments.  The 
learned  court  below  charg*ed  the  lury  on  the  i"t#mt  on  Dam. 

...  r-i  i'  •  1  »lfw  in  londemnn. 

subject    ot    interest   m    precise  accordance  ti«n  PmeedinR!!. 
with  the  decision  of  this  court  in  the  case  of 
Klages  V.  Terminal  Co.,  160  Pa.   St.   386,   57  Am.  & 
Eng.  R.  Cas.  485,  where  this  whole   subject  was  ex- 
haustively reviewed  by  our  Brother  Williams. 

The  ruling's  of  the  court  below  as  to  the  testimony  in 
relation  to  sales  of  particular  properties  in  the  neigfh- 
borhood  were  in  conformity  with  our  most  recent  de- 
cisions, and  were,  therefore,  free  of  error.  In  Rail- 
road Co.  V.  Patterson,  107  Pa.  St.  461,  we  held  that 
the  market  value  as  a  measure  of  damag^es 
for  land  taken  or  iniured  by  a  railroad  com-  saiBf-Awfrtain. 

^«  it  ^•11  '1  r    ">*H*  •'  Market 

pany  cannot  be  ascertained   by  evidence  oi  vaineofund. 

particular  sales  of  other  properties  alleged 

to  be  situated  similarly  to  the  one  in  question.     Such 
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evidence  would  introduce  collateral  issues,  and  is  not 
admissible  in  such  proceeding's.  See,  also.  Railway 
Co.  V.  Vance,  115  Pa.  St.  325,  and  Curtin  v.  Railroad 
Co.,  135  Pa.  St.  20,  44  Am.  &  Eng-.  R.  Cas.  130.  Of 
course,  such  evidence  may  be  broug-ht  out  by  the  cross-- 
examination of  witnesses.  In  view  of  all  that  was  said 
by  the  court  on  this  subject  in  the  gfeneral  chargre  and 
in  the  answers  to  the  sixth,  seventh,  and  ninth  points 
of  the  defendant,  and  in  view  of  the  testimony  as  to  the 
three  properties  mentioned  in  the  defendant's  eig-hth 
point,  we  think  the  affirmance  of  the  defendant's  eig*hth 
point  was  correct,  and,  therefore,  the  fourth  assignment 
of  error  is  not  sustained. 

The  remaining-  assig-nments  of  error  are  not  pressed 
in  the  argfument  for  appellant,  and  we  think  they  are 
without  merit,  and  hence  are  not  sustained.  Judg-ment 
affirmed. 


Louisville  &  N.  R.  Co. 
Ricketts. 

{Court  of  Appeals  of  Kentucky,  Nov,  21  y  /8g6.) 

Time  Allowed  Passengers  to  Leave  Train. ^1)  There  is  no  obliga- 
tion upon  a  railroad  company  to  keep  its  train  waiting*  until  pas- 
seng"ers  can  leave  the  platform,  but  it  need  only  give  them  reason* 
able  time  in  which  to  leav^  the  train  safely,  and  to  get  out  of  the 
way  of  the  cars. 

Lighting  of  Platforms. —  (2)  A  railroad  company  is  not  required  to 
so  light  its  platform  as  to  admonish  its  passengers  that  such  plat- 
form is  exclusively  used  for  passengers  ;  but  the  platform  should  be 
so  lighted  as  that,  by  the  exercise  of  ordinary  care,  the  passengers 
can  ascertain  that  it  is  the  platform  used  for  passengers. 

Appeal  from  Marion  county  circuit  court.    Bevcrscif. 

Lisle  &  Afr C/io rd  3.nd  H,  IV.  Briici\  for  appellant. 
Samuel  Avritt,  for  appellee. 


(1)  See  note  at  end  of  case. 

(2)  Lighting  Stations,— See  23  Am.  &  Eng.  Encv.  Law,  128 ;  and 
see  notes  41  Am.  &  Eng.  R.  Cas.  194,  186 ;  44  Id.  432. 
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DuRellE,  J.  This  case  is  now  be  fore  this  court  for  the 
third  time  on  appeal.  Louisville,  etc.,  R.  Co.  z\  Ricketts, 
93  Ky.  116.  With  one  exception,  the  facts  proven  on 
the  two  former  trials  appear  to  have  been  substantial!)" 
the  same  as  those  appearing-  on  the  trial  which  resulted 
in  this  appeal.  The  appellee,  Ricketts,  was  a  passen- 
ofer  on  appellant's  train  from  Louisville  to  Lebanon, 
which  reached  Lebanon  about  11  o'clock  at  nig^ht. 
When  the  train  reached  the  station,  he  descended  on 
the  rig-ht-hand  side,  where  no  lig-hts  were  kept,  and 
walked  beside  the  train  '*  about  three  or  four  feet  from 
the  railroad,"  in  the  direction  of  the  engine,  while  the 
train  was  in  motion,  pulling*  out  of  the  station.  He 
stumbled  over  a  box  which  had  been  put  around  a  water 
crane  nearly  opposite  the  south  end  of  the  passeng-er 
platform,  which  was  on  the  left-hand  side  of  the  track. 
In  falling",  his  left  arm  extended  over  the  rail,  and  was 
so  crushed  as  to  necessitate  amputation.  For  the  in- 
jury thus  received,  this  suit  was  broug"ht.  The  law 
laid  down  in  the  two  former  opinions  of  this  court  is 
the  law  of  the  case,  if  the  facts  appearing^  on  the  trial 
are  the  same  as  on  the  former  trials.  In  both  the  former 
opinions  it  was  held  that,  when  a  railroad  company 
"  has  a  platform  and  other  facilities  for  entering-  and 
leaving  the  cars  with  safety  on  the  depot  side  of  the 
track,  the  failure  to  have  the  opposite  likewise  prepared 
as  a  place  for  entering*  and  leaving*  the  cars  cannot  be 
regarded  as  neg-ligfence.  It  may  select  and  adhere  to 
such  arrang-ement  of  its  depot  and  platform  as  it  may 
see  fit,  if  those  are  made  safe  and  commodious."  In 
this  case  the  company's  passeng*er  platform  was,  and 
had  been  since  about  1883,  on  the  left  side  of  the  track, 
and,  so  far  as  appears  from  the  evidence,  was  safe  and 
commodious.  Upon  each  of  the  former  trials  it  was, 
by  the  pleadings,  admitted  to  be  well  lig-hted,  and  re- 
covery was  soug-ht  upon  the  theory  that  it  was  the  duty 
ot  the  company  to  keep  well  lighted  all  parts  of  the 
depot  to  which  the  public  had  access.  But  after  the 
second  appeal,  and  over  four  years  after  the  original 
reply  was  filed,  an  amended  reply  was  filed,  putting  in 


188  CARRIERS  OF  PASSENGERS.  Vol.  VI. 

(N.  s.) 

Louisville  &  N.  R.  Co.  v,  Ricketts. 

issue  the  averment  of  the  answer  that  the  company  had 
a  well-lig"hted  platform  on  the  left  of  the  train  from 
which  the  plaintiff  alighted,  and  denying*  that  either 
platform  on  either  side  of  the  train  was  well  and  prop- 
erly lighted.  Appellee  state?  upon  this  point :  '*  I  saw 
no  difference  on  the  two  sides  of  the  car  where  I  g"ot 
off.  There  was  no  light  on  the  side  where  I  got  off, 
and  I  saw  no  light  on  the  other  side.  There  was  no 
light  on  either  side,  except  what  came  from  the  windows 
and  doors  of  the  cars."  But  he  says  elsewhere,  "  I 
got  off  on  the  right-hand  side  because  it  was  more  con- 
venient for  me,  and  nearer  my  mother's  home."  And 
again,  '*  I  always  got  off  on  the  right-hand  side."  This 
would  strongly  indicate  that  no  examination  was  made 
by  him  to  ascertain  on  which  side  the  platform  was. 
In  the  second  opinion  this  court  said  :  **  The  plaintiff 
himself  testifies  there  was  no  light  at  all  upon  the  right 
side,  and,  as  soon  as  he  touched  the  ground,  found,  if 
unknown  to  him  before,  that  there  was  no  platform 
there  ;  and,  independent  of  the  other  features  of  the 
case,  it  was  negligence  on  his  part  to  attempt  to  leave 
the  depot  ground  by  going  so  near  as  he  did  to  the  train 
that  he  knew  would  soon  be  in  motion."  Upon  the 
last  trial,  it  is  true,  the  plaintiff  testified  that  after  he 
got  off  the  car  he  noticed  that  he  was  walking  on  a  cin- 
der platform  ;  but  what  he  called  a  **  cinder  platform  " 
was  merelj"  cinders  spread  upon  the  ground,  at  or  be- 
low the  level  of  the  rails,  as  shown  by  the  photograph, 
while  on  the  left  side  was  a  plank  platform,  12  to  18 
inches  in  height,  upon  which  the  other  passengers 
alighted,  and  the  baggage  was  deposited.  In  the  former 
opinion  this  court  said, — ^and  the  language  seems  to  us 
to  be  applicable  here:  **On  the  other  hand,  the  evi- 
dence makes  it  too  plain  for  dispute  that,  if  the  plaintiff 
did  not  know,  the  exercise  of  ordinary  care  would  have 
enabled  him  to  discover,  that  the  platform  for  use  of 
passengers  was  on  the  left  side  of  the  tiain.  All  the 
passengers  stopping  at  Lebanon  got  out  on  that  side, 
including  his  traveling  companion.  The  conductor  and 
brakemen,  with  lanterns,  were  on  that  side.     Baggage 
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was  taken  out  on  that  side."  If  it  was  so  dark  on  both 
sides  of  the  train  that,  by  the  exercise  of  ordinary  care, 
plaintiff  could  not  discover  the  platform  for  the  use  of 
passeng-ers,  then  the  company  is  responsible  for  the  in- 
juries resulting-  from  defective  or  dang-erous  arrang-e- 
ment  of  the  premises  upon  the  side  on  which  he  aligfht- 
ed,  provided  he  was  not  negflig"ent  in  alig-htingf,  or  in 
his  subsequent  conduct.  On  the  other  hand,  if  the 
platform  on  the  left-hand  side  was  safe  and  commo- 
dious, and  sufficiently  lijjfhted  that  the  plaintiff  could, 
by  the  use  of  ordinary  care,  ascertain  that  the  platform 
for  the  use  of  passeng'ers  was  on  that  side,  and  to  ena- 
ble him  to  alig-ht  in  safety  on  that  side,  but  without  ex- 
amination he  alig'hted  on  the  other  side,  he  did  so  at  his 
own  peril. 

The  instructions  g-iven  on  the  trial  appear  to  us  to  be 
fatally  erroneous.  Instruction  No.  4  is  as  follows  t 
"The  court  instructs  the  jury  that  it  is  the  duty  of  de- 
fendant, in  operating-  its  passeng^er  trains,  in  stoppings 
at  stations,  to  g-ive  passeng-ers  a  reasonable  time  to 
safely  g-et  off  said  train  and  out  of  the  way  of  the  cars, 
in  safety,  before  starting-  the  cars  ;  and  if  they  believe 
from  the  evidence  that  defendant's  employees  failed  to- 
^nve  reasonable  time  for  defendant  to  alig-ht  from  the 
cars  and  leave  the  platform  before  starting*  the  cars, 
and  that  plaintiff  sustained  injuries  on  account  of  such 
failure,  the  jury  should  find  for  the  plaintiff."  The 
latter  part  of  this  instruction  is  clearly  error. 
There  is  no  obligution  upon  a  railroad  com-  Timf  Aniiw;<i  p«.h. 
pany  to  keep  its  tram  waiting-  until  passen-  Train. 
?ers  can  leave  the  platform.  It  is  sufficient 
if  reasonable  time  is  g-iven  them  in  which  to  safely  g-et 
off  the  train,  and  out  of  the  wav  of  the  cars.  Under 
the  facts  proven  in  this  case,  this  part  of  the  instruc- 
tion was  peculiarly  misleading-,  for  it  left  the  jury  ta 
conclude  that  the  train  should  have  waited  until  the 
plaintiff  could  walk  the  length  of  the  depot  to  Main 
street. 

Instruction  No.  3  is  also  erroneous.     It  instructs  the 
]ury  **that  it  was  the  duty  of  defendant  to  provide  a 
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reasonably  safe,  commodious,  and,  in  the  nig-httime,  a 
reasonably  well-lig'hted  platform,  on  one  side  of  its 
road,  to  enable  passeng-ers  alighting*  from  the  cars  to 
leave  the  railroad  premises  in  safet)'^ ;  and  if  the  evi- 
dence shows  that  defendant  failed  to  have  its  platform 
on  the  left-hand  side  of  the  railroad  reasonably  well 
Hg'hted  at  the  time  plaintiff  was  injured,  or  sufficientU' 
lighted  to  admonish  plaintiff  that  the  platform  on  the 
left-hand  side  of  the  road  was  exclusively  used  for 
passeng"ers,  then  defendant  cannot  be  excused  from 
failing  to  keep  the  platform  on  the  right-hand  side 
reasonbly  safe  and  commodious  for  passengers  leaving 
its  depot  premises,  unless  plaintiff  knew  that  the  left- 
hand  side  was  exclusively  .used  for  passengers,  or  by 
the  exercise  of  ordinary  care  could  have  so  known  ; 
and  if  the  preponderance  of  the  evidence  shows  that  the 
defendant  so  failed  to  keep  the  platform  on  the  left- 
hand  side  of  the  road  reasonably  commodious  and  well 
lighted,  and  that  plaintiff  did  not  know,  or  by  the  ex- 
ercise of  reasonable  care  could  not  have  known,  that 
the  platform  on  the  left-hand  side  of  the  road  was  ex- 
clusively used  for  passengers,  and  that  plaintiff  sus- 
tained injuries  on  account  of  running  against  an  ob- 
struction on  the  right-hand  side  because  said  platform 
was  not  reasonably  safe  and  commodious  for  passengers 
leaving  its  depot  premises,  the  jury  must  find  for  the 

plaintiff."  The  company  is  not  required  to 
fittftni.*'  so  light  its  platform  as  to  admonish  its  pas- 
sengers that  that  platform  is  exclusively 
used  for  passengers.  That  would  require  the  other 
side  of  the  depot  to  be  lighted  so  as  to  admonish  the 
passengers  that  it  was  not  used  for  passengers  at  all. 
All  that  is  required  is  that  it  should  be  so  lighted  as 
that,  by  the  exercise  of  ordinary  care,  the  passengers 
can  ascertain  that  it  is  the  platform  used  for  passen- 
gers. The  other  side  being  not  lighted  at  all  is  notice 
that  it  is  not  so  used.  Nor  should  the  plaintiff's 
knowledge  of  the  use  of  the  platform  on  the  left-hand 
side  have  been  injected  into  the  instruction.  In  the 
language  of  the  last  opinion,  * 'Whether,  in  the  language 
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of  the  instruction,  adoption  of  the  platform  on  the  left- 
hand  side  in  lieu  of  that  on  the  rig'ht-hand  side  was  un- 
known to  plaintiff ,  is  not  material.  *  *  *"  For  the 
reasons  stated,  the  judgment  is  reversed  and  the  cause 
remanded,  with  instructions  to  g"rant  appellant  a  new 
trial,  and  for  further  proceeding's  consistent  with  this 
opinion. 


NOTES. 

Time  to  Leave  Train — When  Liable. — See  notes  to  16  Am.  &  Eng-. 
R.  Cas.  346,  52  Id.  289,  16  Id.  350  ;  30  Id.  578 ;  37  Id.  85 ;  39  Id.  452 ;  41 
Id.  158,  168 ;  44  Id.  344  ;  58  Id.  229.  It  is  the  duty  of  a  company  to 
&top  its  train  at  a  station  for  a  reasonable  time,  in  order  that  pas- 
sengers may  g^et  on  and  off  its  cars  with  safety  to  themselves  ;  and 
if  it  fails  so  to  do,  and  injury  results  to  passeng-ers  from  the  start- 
ing of  the  train  while  passeng-ers  are  alighting-,  the  company  is 
guilty  of  neg-lig-ence,  and  is  responsible  in  damages  for  such  injury. 

Carr  v,  Kel  River,  etc.,  R.  Co.,  98  Cal.  366,  58  Am.  &  Eng.  R.  Cas. 
239;  Rout  v»  Los  Ang-eles,  etc.,  R.  Co.,  103  Cal.  473;  Pennsylvania 
R.  Co.  V,  Kilgore,  32  Pa.  St.  292;  St.  Louis,  etc.,  R.  Co.  v.  Person, 
49  Ark.  182,  30  Am.  &  Eng.  R.  Cas.  567;  Terre  Haute,  etc.,  R.  Co.  v. 
Buck,  96  Ind.  346,  18  Am.  &  Eng.  R.  Cas.  234 ;  Toledo,  etc.,  R.  Co.  v. 
Wingate,  (Ind.)  58  Am.  &  Eng.  R.  Cas.  232 ;  Lehman  Z'.  Louisiana 
Western  R.  Co.,  37  La.  Ann.  705;  Conway  v.  New  Orleans,  etc.  R. 
Co.,  46  La.  Ann.  1429 ;  Straus  v,  Kansas  City,  etc.,  R.  Co.,  86  Mo.  421, 
affirming  75  Mo.  185,  27  Am.  &  Eng.  R.  Cas.  170;  Richmond  r. 
Quiucy,  etc.,  R.  Co.,  49  Mo.  App.  104 ;  Hurt  v,  St.  Louis,  etc.,  R.  Co., 
94  Mo.  255,  34  Am.  &  Eng.  R.  Cas.  422 ;  Chicago,  etc.,  R.  Co.  v.  Lan- 
dane'r,  36  Neb.  642,  54  Am.  &  Eng.  R.  Cas.  640 ;  Onderdonk  ik  New 
York,  etc.,  R.  Co.,  74  Hun  (N.  Y.)  42,  26  N.  Y.  Supp.  310,  56  N.  Y. 
S.  R.  190;  Flanagan  v.  New  York,  etc.,  R.  Co.,  5  Silv.  Sup.  Ct.  (N. 
Y.)  495;  Washington,  etc.,  R.  Co.  v,  Harmon,  147  U.  S.  571 ;  Chicago, 
etc.,  R.  Co.  V,  Arnol,  144  111.  261,  58  Am.  &  Eng.  R.  Cas.  411 ;  Central 
R.  A  B.  Co.  V,  Miles,  88  Ala.  256,  41  Am.  &  Eng.  R.  Cas.  149 ;  review- 
Jff^Ricketts  v,  Birmingham  St.  R.  Co.,  85  Ala.  600,  37  Am.  &  Eng. 
R.  Cas.  12 ;  Central  R.  &  B.  Co.  v.  Letcher,  69  Ala.  106,  12  Am.  & 
&  Eng.  R.  Cas.  115. 

For  a  statement  of  the  rules  as  to  the  length  of  time  railroad  cars 
tthould  stop  at  a  station  to  allow  passengers  to  alight,  see  Keller  v. 
biouxCity,  etc.,  R.  Co.,  27  Minn.  178.  Reviewed  in  Griswold  v, 
Chicago,  etc.,  R.  Co.,  64  Wis.  652,  23  Am.  &  Eng.  R.  Cas.  463. 

In  an  action  for  a  personal  injury  received  while  alighting  from  a 
train,  the  evidence  justifies  a  verdict  for  plaintiff,  where  it  appear- 
ed that  he  was  prompt  enough  in  moving  out  of  the  car,  that  the 
»top  was  unreasonably  brief,  and  that  the  conductor  was  not  sufti- 
ciently  careful  in  ascertaining  whether  all  the  passengers  were 
out.    Illinois  Cent.  R.  Co.  v,  Taylor,  46  III.  App.  141. 

In  an  action  by  a  woman  in  good  health,  sixty- five  j'ears  old,  and 
weighing  one  hundred  and  seventy  pounds,  and  who  was  a  passen- 
ger on  defendant's  train,  to  recover  damages  for  personal  injuries 
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caused  by  starting*  the  train  when  she  was  in  the  act  of  alig'hting', 
the  jury  may  take  into  consideration  the  **ag"e,  sex,  and  physical 
condition  "  of  the  plaintiff  in  determining"  whether  the  train  stop- 
ped sufficiently  long-  to  enable  her  to  g-et  oflF.  Hickman  v.  Missouri 
Pac.  R.  Co.,  91  Mo.  433. 

A  railroad  company  is  neg-ligent  in  failing-  to  stop  its  train  at  a 
station  for  a  sufficient  time  to  enable  a  female  passeng-er,  laden 
with  heavy  bundles,  to  g-et  from  her  seat  and  alig-ht  from  the  train 
in  safety.  Toledo,  etc.,  R.  Co.  z'.  Wing-ate,  (Ind.)  58  Am.  &  Eng^.  R. 
Cas.  232. 

Same — In  Case  of  Sick  or  Decrepit  Passengers. — Sick  persons  and 
persons  unable  to  take  care  of  themselves  should  provide  themselves, 
with  proper  assistance  while  traveling-  in  railroad  cars.  And  if  a 
person  is  sick  and,  from  inability  to  walk  without  assistance,  re- 
quires long-er  delay  at  the  station  than  is  usual  to  alig-ht,  he  should 
jijive  timely  notice  thereof  to  the  conductor.  New  Orleans,  etc.,  R. 
Co.  V,  Statham,  42  Miss.  607.  Approved  in  Louisville,  etc.,  R.  Co. 
V.  Fleming,  14  Lea  (Tenn.)  128. 

Carriers  must  afford  a  reasonable  time  to  passengers,  whether 
young-  or  old,  to  leave  the  cars  in  safety,  and  if  the  time-tables  da 
not  allow  sufficient  time  for  this  purpose,  and  an  injury  is  thereby 
occasioned,  the  company  will  be  liable  therefor.  But  the  ag-e  or  de- 
crepitude of  a  passeng-er  will  not  determine  the  time  of  the  stoppag-e 
of  a  train  on  its  arrival  at  a  station.  Toledo,  etc.,  R.  Co.  v.  Bad-, 
deley,  54  111.  19. — Quoted  in  Dawson  v.  Louisville,  etc.,  R.  Co.,  (Ky.) 
11  Am.  &  Eng.  R.  Cas.  134. 

Same— When  Not  Liable. — When  a  reasonable  time  has  thus  elaps- 
ed it  is  no  part  of  the  duty  of  the  servants  of  such  corporation  to 
make  personal  inspection  of  or  to  interrogate  the  remaining  pas- 
sengers to  see  whether  they  intend  leaving  the  cars.  The  law  im- 
poses no  such  onerous  duty  upon  a  carrier  of  passengers,  and  if  it 
should  appear  in  evidence,  in  any  given  case,  that  passengers  simi- 
larly situated,  as  to  age,  sex,  and  so  forth,  as  the  party  complain- 
ing, have  safely  left  the  cars  prior  to  any  injury  or  accident  com- 
plained of,  this  would  afford  ground  for  legitimate  inference  by  the 
jurj'  that  sufficient  time  had  been  granted  to  the  passenger,  who 
sues  for  the  negligent  injury,  to  have  alighted  in  safety.  Hurt  z'. 
St.  Louis,  etc.,  R.  Co.,  94  Mo.  255,  34  Am.  &  Eng.  R.  Cas.  422. 

If  a  carrier  of  passengers  by  railway  stops  the  train  long  enough 
for  the  passenger,  by  the  use  of  reasonable  expedition,  to  get  off» 
then  there  is  no  cause  of  complaint.  Culberson  v,  Chicago,  etc.  R. 
Co.,  50  Mo.  App.  556. 

It  is  the  duty  of  railroad  companies  to  stop  their  trains  at  stations 
a  sufficient  length  of  time  for  passengers  to  get  on  and  off,  and  it  is 
negligence  for  the  conductor  or  other  servant  of  the  company  to 
start  a  train  while  passengers  are  obviously  in  the  act  of  getting  on 
or  alighting  therefrom.  But  when  a  train  has  made  a  reasonable 
stop,  and  passengers  have  not  given  notice  or  other  evidence  of 
their  intention  to  alight,  the  starting  of  the  train  is  not  per  se  neg- 
ligence for  which  the  company  will  be  held  liable.  Chicago,  etc.  R. 
Co.  V,  Landauer,  36  Neb.  642,  54  Am.  &  Eng.  R.  Cas.  640. 

Same — Jumping  after  Train  Starts. — Where  a  train  has  failed  to 
stop  at  its  station  a  sufficient  length  of  time  to  enable  passengers 
to  alight  in  safety,  and  a  passenger  upon  the  lower  step  just  about 
to  alight  when  the  train  starts,  jumps  off  the  train,  within  a  dis- 
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tance  of  less  than  100  feet,  the  act  of  the  passengfer  in  leaving*  the 
car  is  not  neglig-ence //r  se.  Carr  v.  Eel  River  &  Eureka  R.  Co.,  98 
Cal.  366,  58  Am.  &  Eng.  R.  Cas.  239. 

But  in  Pournet  v,  Morg-an^s  etc.  R.  Co.,  43  La.  Ann.  1202,  52  Am. 
&  Bug.  R.  Cas.  294,  it  was  held  that  the  omission  of  a  train  to  stop 
for  a  sufficient  length  of  time  at  a  station,  did  not  justify  the  plaint- 
ifiPin  jumping  from  the  train  while  it  was  in  motion. 

Same— Declaration. — In  McCaslin  v,  Lake  Shore  etc.  R.  Co.,  93 
Mich.  553,  52  Am.  &  Eng.  R.  Cas.  290,  it  was  held  in  an  action 
against  a  railroad  company  for  injuries  received  by  a  passenger 
while  alighting"  from  defendant's  train,  where  the  declaration  al- 
leged that  the  train  started  before  the  plaintiff  had  reasonable  time 
to  safely  alight,  that  declaration  was  not  open  to  an  objection  that 
it  did  not  distinctly  aver  that  the  train  was  not  stopped  for  a  suffi- 
cient length  of  time  to  enable  plaintiff  to  alight. 

Evidence. — Where  defendant  company  had  been  allowed  to  intro- 
duce evidence  that  train  stopped  as  long  as,  or  longer  than  usual, 
plaintiff  may  show  in  rebuttal  how  long  it  was  customary  for  de- 
fendant's train  to  stop  at  stations.  Gulf,  etc.  R.  Co.  v.  Rowland, 
82  Tex.  166,  52  Am.  &  Kng.  R.  Cas.  298. 

Same — Evidence  as  to  Another  Accident. — In  Gulf,  etc.  R.  Co.  v. 
Rowland,  82  Tex.  166,  52  Am.  &  Eng.  R.  Cas.  298,  it  was  held,  that 
testimony  g'iven  by  one  of  plaintiff's  witnesses  of  an  accident  which 
occurred  at  about  the  same  date,  and  in  about  the  same  n^anner,  was 
irrelevant. 

Same — Question  for  Jury. — Where  the  evidence  as  to  the  time 
which  a  train  stopped  at  a  station  isconflicting,  plaintiff's  witnesses 
having  testified  that  it  stopped  from  10  to  20  seconds  and  defend- 
ant's witnesses  that  it  stopped  a  minute,  and  that  from  10  to  15  pas- 
sengers, mostly  ladies,  got  off  the  train,  and  one  or  two  passengers 
got  on  it  while  it  was  at  rest,  the  question  whether  the  train  stopped 
a  reasonable  and  |>roper  time  to  allow  passengers  to  alight  safely  is 
for  the  jury.  Pennsylvania  R.  Co.  if,  Lyons,  129  Pa.  St.  113, 41  Am* 
&  Eng.  R.  Cas.  154. 


Finkelston 

V. 

Chicago,  M.  &  St.  P.  R.  Co. 

{Supreme  Court  of  Wisconsin,  Nov,  4,  i8g6.) 
Fires  Caused  by  Engines.* — An  engine  on  a  side  track,  seven  feet 

*Note,~^ee^  5  Rap.  &  Mack's  Digest,  927,  930 ;  notes  to  13  Am.  & 
Eng.  R.  Cas.  488 ;  29  /rf.  128  ;  35  Id.  244 ;  61  Id,  508,  509,  512 ;  Hender- 
son V.  Philadelphia,  etc.,  R.  Co.,  144  Pa.  St.  461,  48  Am.  &  Eng.  R. 
Cas.  16;  Union  Pac.  R.  Co.  v,  Keller,  36  Neb.  189,  54  Am.  &  Eng.  R. 
Cas.  535;  McClellan  v,  St.  Paul,  etc.,  R.  Co.,  58  Minn.  104,  61  Am.  & 
Eng.  R.  Cas.  509;  Brown  v,  Benson,  (Ga.),  5  Am.  &  Eng.  R.  Cas.» 
N.  S.,316. 

See  note  at  end  of  case. 

6  (N.  s.)  A.  &  E.  R.  Cas.— 13 
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from  a  warehouse,  emitted  unusual  quantities  of  larg'e  sparks  which 
were  carried  by  the  wind  toward  the  warehouse  and  a  window  in  it 
twenty-five  feet  away.  Some  of  the  sparks  went  over  the  building-, 
others  settled  upon  it  and  ag-ainst  it,  and  disappeared.  The  inside 
of  the  warehouse  was  dry,  but  had  been  cleared  the  day  before  of 
all  rubbish  and  loose  combustible  material.  The  window  opened  on 
an  elevator  shaft,  and  as  the  day  had  been  hot,  it  was  probable  that 
any  sparks  entering-  it  would  be  carried  up  by  the  current  of  air  in 
the  shaft.  An  hour  and  a  half  after  the  emission  of  the  sparks  the 
building  was  discovered  to  be  on  fire.  Heldy  that  there  was  not  suf- 
ficient evidence  to  show  that  the  fire  was  caused  by  sparks  from  the 
engine. 

Appeal  from  Dane  county  circuit  court.     Aflinncd. 

Action  to  recover  damag-es  for  the  destruction  by  fire 
-of  plaintiff's  warehouse  and  store  building:  attached 
thereto,  which  occurred  on  the  22d  day  of  July,  1893, 
allegfed  to  have  been  caused  by  negligence  of  defend- 
ant's employees.  The  warehouse  was  40  feet  long  by 
30  feet  wide,  located  north  of  one  of  defendant's  side 
tracks  at  Spring  Green,  Wis.,  and  nearly  parallel  with 
such  track.  The  southwest  corner  was  about  7  feet, 
and  the  southeast  corner  about  14  feet,  from  the  center 
of  such  track.  It  was  a  wooden,  frame  structure,  18 
feet  high  to  the  top  plate,  with  a  gabled  roof,  one-third 
pitch,  lengthwise  of  the  building.  There  was  a  base- 
ment about  8  feet  deep,  from  which,  in  the  northwest 
corner,  there  was  an  elevator  shaft  4j4  by  5  feet,  ex- 
tending up  to  and  ending  in  a  cupola  constructed 
wholly  on  the  north  side  of  the  ridge  of  the  roof.  The 
cupola  was  12  feet  wide  by  14  feet  long.  The  sides 
extended  about  3  feet  above  the  ridge  of  the  warehouse. 
It  was  covered  by  a  gabled  roof,  with  ends  towards 
the  north  and  south.  The  top  was  about  37  feet  from 
the  ground.  In  the  south  gable,  towards  the  side 
track,  was  a  window  which,  there  was  evidence  tending 
to  show,  was  open  at  the  time  of  the  fire,  and  was 
about  30  feet  above  and  25  feet  north  of  the  center  of 
the  track.  The  sides  of  the  warehouse  and  the  cupola 
were  made  of  boards  put  on  perpendicular,  with  bat- 
tens over  the  cracks,  and  the  whole  painted.  North  of 
the  warehouse,  about  3  feet,  was  the  south  wall  of  a 
brick  store  building,  the  walls  of  which  extended  sev- 
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eral  feet  above  the  plate  of  the  warehouse.  The  space 
between  the  builaing-s  was  made  into  a  covered  alley 
connecting"  them  together.  The  alley  was  floored  at 
the  bottom  with  pine  boards  placed  about  on  a  level 
with  the  floors  of  the  buildings.  Sixteen  feet  above 
the  lower  floor  was  a  ceiling-,  which  also  formed  a  sec- 
ond floor.  About  8  feet  above  such  second  floor,  and  6 
feet  above  the  plate  of  the  warehouse,  was  a  covering* 
of  boards  extending  from  the  wall  of  the  store  building 
out  a  little  over  3  feet.  On  the  west  end,  theallev  was 
closed.  On  the  east  end,  it  was  closed  up  to  the  second 
floor.  On  the  north,  it  was  closed  by  the  side  of  the 
Btore  building.  On  the  south,  it  was  closed  from  the 
west  end  east  to  the  cupola.  From  the  southeasterly 
comer  of  the  cupola  east,  it  was  left  open,  to  admit 
lipht  to  windows  in  the  upper  story  of  the  store  build- 
ing". On  the  edge  of  the  roof  of  the  warehouse,  next 
to  the  alley,  was  placed  a  board,  projecting  up  so  as  to 
form  a  gutter,  the  base  of  which  was  lined  with  tin. 
The  openings  in  the  warehouse  were  as  follows  :  On 
the  side  towards  the  railway  track,  in  the  basement, 
there  were  three  open  windows.  On  the  first  floor, 
about  the  middle,  was  a  door.  There  were  also  three 
grain  spouts  from  bins  on  the  second  floor,  closed  at 
the  lower  ends,  outside  the  building,  by  slides.  On 
the  east  end,  in  the  basement,  were  two  open  windows, 
and  a  way,  constructed  to  admit  of  taking  barrels  in 
and  out,  which  was  covered  by  a  slanting  door.  On 
the  first  floor,  about  the  center,  was  a  door.  North  of 
that  was  a  window,  and  there  was  also  a  window  open- 
ing into  the  alley.  On  the  south  side  of  the  door  was 
an  opening  for  taking  in  corn,  which  was  closed  by  a 
sliding  door.  In  the  gable,  near  the  roof,  was  a  win- 
dow, and  in  the  east  side  of  the  cupola,  near  the  north- 
east corner,  was  a  window.  On  the  north  side,  on  the 
lower  floor,  near  the  middle,  was  a  door  leading  from 
the  alley,  and  near  the  west  end  of  the  alley  was  another 
door  from  the  alley.  On  the  second  floor  of  the  alley 
^vas  a  door  leading  from  such  floor  into  the  warehouse 
on  a  level  with  the  plate.     In  the  west  end  of  the  gable 
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was  a  window.  The  sides  of  the  elevator  shaft,  on  the 
outside  of  the  posts  forming-  the  framework  of  it,  were 
sheathed  with  pine  boards,  except  where  the  openings 
existed  hereafter  mentioned.  The  north  side  was 
formed  by  the  side  of  the  warehouse  ;  the  west,  by 
the  side  of  the  wool  room ;  the  south,  by  the  side 
of  the  buckwheat  bin  ;  and  the  east  side,  between  the 
level  of  the  plates  and  the  second  floor,  by  the  oat 
bin.  Inside  the  elevator  was  sheathed  with  ,%-inch 
flooring"  on  the  north,  south,  and  west.  On  the  east 
side  it  was  open  in  the  basement,  on  the  first  floor,  and 
above  plates  in  the  second  story.  On  a  level  with  the 
top  of  where  it  was  so  closed  on  the  east,  there  was  a 
passageway  leading  from  the  opening  on  the  second 
floor  of  the  alley  to  the  centre  of  the  warehouse,  and 
there  connecting  with  a  passageway,  running  at  rig-ht 
angles,  lengthwise  of  the  building,  from  end  to  end,  on 
a  level  with  the  plate.  All  of  the  upper  story,  except 
that  part  occupied  by  the  elevator  shaft,  was  divided 
into  bins,  the  top  of  which  was  on  a  level  with  the  pas- 
sageway. On  the  south  side  of  such  way  were  three  bins 
of  equal  size,  built  hopper  shape,  in  each  of  which  there 
was  some  wheat  at  the  time  of  the  fire,  two  being  nearly 
full.  In  the  northeast  corner  was  a  corn  bin  partly 
filled  with  corn.  The  balance  of  the  space  on  that  side, 
up  to  the  elevator  shaft,  was  an  oat  bin,  about  half  full 
of  oats.  The  space  between  the  elevator  shaft  and  the 
wheat  bin  in  the  southwest  corner  was  a  small  bin  for 
buckwheat,  which  was  empty.  West  of  the  elevator 
shaft,  occupying  the  balance  of  the  upper  story  of  the 
building,  in  the  northwest  corner,  was  a  wool  room 
nearly  empty,  which  was  closed  in  on  all  sides  from 
every  other  part  of  the  building*.  The  lower  story  was, 
to  some  extent,  partitioned  ofl^,  but  there  was  no  parti- 
tion north  of  the  centre  of  the  floor  and  east  of  the  ele- 
vator shaft.  On  the  day  before  the  fire  the  elevator 
was  thoroughly  cleaned  and  dusted  out,  from  the  cupola 
down,  except  the  basement.  The  building*  was  in  an 
exceedingly  dry  condition,  owing  to  a  long-continued 
period  of  excessively  hot,  dry  weather.     The  wind  was 
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blowing"  from  the  direction  of  the  side  track  toward  the 
building".     The  situation  being  as  described,  at  7:30  P. 
M.  on  the  22d  day  of  July,  1893,  one  of   defendant's 
freight  trains  was  run  in  on  the  side  track  till  the  loco- 
motive stood  alongside  of  the  warehouse.     While  it  was 
in  that  position,  there  is  evidence  tending  to  show  that 
it  was  so  operated  by  defendant's  servants  that  coals  of 
fire  and  ashes  were  allowed  to  escape  from  the  firebox 
to  the  ground,  and  sparks  in  considerable  quantities  to 
escape  from  the   smokestack.     About  8:15  P.  M.  the 
locomotive  was  backed  away  from  the  building,  at  which 
time,  there  is  evidence  tending  to  show,  the  engine  was 
operated   in  such  a  way    that   the  wheels  slipped  on 
the   track,   and   that    sparks   were    emitted    from    the 
smokestack  in  large  and  unusual  quantities  and  of  an 
unusual   size,  some  appearing,  to  one  looking  at  them 
through  the  darkness,  to  be  as  large  as  a  man's  thumb, 
and  thrown  to  a  height  of  30  to  40  feet ;  that  they  were 
carried  by  a  light  wind  towards  the  warehouse,  some  of 
them  settling  on  the  roof  and  others  passing  over  it. 
There  is  a  very  little  conflict  in  the  evidence  respecting 
the  time  when  the  freight  engine  backed  away  from  the 
warehouse*     It  was  not  later  than  8:17  P.  M.     The 
passenger  train  from  the  west  was  due  at  9:49  P.  M. 
On  the  evening  in  question  it  was  late,  and,  according 
to  the  evidence,  did  not  arrive  earlier  than  9:55  P.  M. 
Witness  J.  G.  Keller,  while  on  his  way  to.the  9:49  P. 
il.  train,  heard  the  alarm  of  fire  first  given.     He  testi- 
fied that  the  train  came  from  the  west  a  few  moments 
thereafter.     There  is  some  conflict  in  the  evidence  re- 
specting the  exact  time  when  the  fire  was  first  discov- 
ered, but  all  the  evidence  shows  that  it  was  a  short 
time  before  the  arrival  of  the  train  from  the  west,  and 
about  the  time  it  was  due,  viz.  9:49  P.  M.     The  evi- 
dence is  conflicting  respecting  the  location  of  the  fire 
when  first  discovered.     There  is  considerable  evidence 
tending  to  show  that  it  was  in  the  lower  story  of  the 
warehouse  ;  also,  evidence  tending  to  show  that  it  was 
first  seen  in  the  lower  part  of  the  alley,  looking  through 
the  window  in  the  east  end,  and  that  soon  thereafter  it 
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was  seen  in  the  upper  part  of  the  building^.     A  larg*e 
amount  of  other  testimony  was  g-iven  tending*  to  show 
that  the  fire  started  in  the  lower  part  of  the  structure, 
that  it  was  very  small  when  first  discovered,  that  verN' 
soon  after  the  discovery  the  alarm  was  given,  and  that 
soon  the  whole  building*  was  enveloped  in  flames.     The 
building-  and  contents,  and  the  store  building*  attached, 
with  part  of  its  contents,  were  destroyed.     At  the  close 
of  the  evidence,  on  motion  of  counsel  for  defendant,  the 
court  directed  a  verdict  in  its  favor,  in  the  main  upon 
the  following*  g*rounds :  (1)  That  the  evidence  is  insuffi- 
cient to  show  that  the  fire  was  caused  by  the  defendant ; 
(2)  that  the  evidence  is  insufficient  to  show  that  defend- 
ant's eng*ine  was  not  in  a  proper  state  of  repair  at  the 
time  of  the  fire  ;  (3)  that  the  evidence  was  insufficient 
to   show   that  the   eng*ine    was   improperly    operated. 
Plaintiff's  counsel  then  moved  the  court  to  set  aside 
the   verdict,  and  for  a  new   trial,  upon  the  g-rounds, 
among*  others,  that  the  court  erred  in  the  omission  and 
rejection  of  testimony,  and  that  the  verdict   was  con- 
trary to  the  law  and  the  evidence.     The   motion  was 
overruled,  and  judg*ment  was  entered  in  favor  of  the 
defendant,  from  which  this  appeal  was  taken. 

Olin  &  Butler^  for  appellant. 

Burton  Hanson^  R.  M.  La  Follctte^  and  Gcorg-e  H\ 
Bird,  for  respondent. 

Marshall,  J.  (after  stating*  the  facts).  If  there  is 
anything*  in  this  case  to  warrant  the  inference  that  the 
destruction  of  plaintiff's  property  was  caused  by  fire 
which  proceeded  from  defendant's  locomotive,  it  con- 
sists of  evidence  tending*  to  show  that  sparks  in  un- 
usual quantities  and  of  unusual  size,  on  the  occasion  in 
question,  were  projected  from  the  smokestack  to  the 
heig*ht  of  from  20  to  40  feet,  and  then  carried  by  a 
light  wind  in  the  direction  of  the  warehouse,  some  of 
them  settling  upon  the  roof,  and  others  passing  over 
the  structure,  and  the  fire  in  the  building  that  mani- 
fested itself  about  one  hour  and  a  half  thereafter.  The 
evidence  of  the  escape  of  fire  from  the  ashpan  to  the 
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<f round  need  not  be  considered,  because  it  is  conceded 
by  plaintiff's  counsel  that,  if  the  fire  from  the  locomo- 
tive started  the  conflagfration,  it  must  have  proceeded 
from  the  smokestack  to  the  open  window  in  the  south 
side  of  the  cupola,  thence  throug"h  such  window  and 
downward  throug-h  the  elevator  shaft  to  a  lodg"ment 
somewhere  between  the  low^er  and  second  floor,  at  the 
point  where  the  building"  was  ignited.  It  cannot 
seriouslv  be  contended  that  there  is  evidence  tending- 
to  sustain  any  other  theory  by  which  the  fire  was 
started,  from  any  cause  for  which  respondent  is  re- 
si)onsible  ;  hence,  unless  such  evidence,  under  the 
most  favorable  construction  it  will  legitimately  bear, 
including"  all  reasonable  inferences  therefrom,  assum- 
ing that  it  establishes  all  that  it  tends  to  establish 
(O'Brien  r.  Railway  Co.  [Wis.],  66  N.  W.  Rep.  363  ; 
Fitts  V.  Railway  Co.,  59  Wis.  323  ;  Spensley  r.  In- 
surance Co.,  54  Wis.  433),  is  suflicient  to  produce  con- 
viction in  the  minds  of  men  of  ordinary  understanding, 
to  a  reasonable  certainty  (Pelitier  v.  Railway  Co.,  88 
Wis.  521),  of  the  existence  of  the  ultimate  fact  in  issue, 
/.  i\,  that  the  fire  which  did  the  work  started  from  the 
smokestack  of  the  locomotive,  it  was  not  only  proper  for, 
but  it  was  the  duty  of,  the  trial  judge  to  direct  a  verdict 
for  defendant.  This  court  rigidly  maintains,  inviola- 
bly, the  right  of  trial  by  jury,  rejecting  the  rule  that 
obtains  in  some  jurisdictions,  that  if  the  evidence  is 
such  that  a  verdict  in  favor  of  one  party  would  be  set 
aside  as  contrary  to  the  clear  preponderance  thereof, 
the  court  is  warranted  in  directing  the  proper  verdict, 
and  upholds,  as  the  law,  that  inferences  from  the  evi- 
dence in  the  first  instance  should  be  drawn  solely  by 
the  jury,  except  where,  in  any  legitimate  view  of  it,  no 
reasonable  inference  can  be  drawn  therefrom  which 
will  support  a  verdict  other  than  one  way.  Then,  the 
motion  for  a  nonsuit  or  the  direction  of  a  verdict  re- 
quires that  disposition  of  the  case,  as  a  matter  of  right, 
which  implies  a  judicial  duty  to  grant  it.  Such  dispo- 
sition by  no  means  trenches  on  the  province  of  the 
jury,  but  is  the  exercise  of  a  judicial  function,  essen- 
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tial  to  the  due  administration  of  justice.  It  follows, 
from  the  preceding-  statement  of  legal  principles  g^ov- 
erning  this  case,  that  the  question  here  presented 
is  largely,  if  not  wholly,  one  of  law,  arising  from 
facts  and  circumstances  which  are  either  conclusively^ 
established  by  the  evidence  or  which  we  must  assume 
to  be  established  under  the  rules  indicated.  With  that 
view,  we  proceed  to  restate  briefly  such  facts.  We  have 
a  combination  of  the  following  :  It  was  dark.  Sparks 
in  unusual  quantities  and  of  unusual  size,  some  appear- 
ing to  one  looking  at  them  through  the  darkness  to  be 
as  large  as  a  hazelnut  or  a  thumb  nail,  were  projected 
from  the  smokestack  of  the  locomotive,  standing  on  the 
side  track  6  or  8  feet  from  the  warehouse.  After  reach- 
ing a  height  of  from  30  to  40  feet,  they  floated  norther- 
ly, carried  by  a  gentle  wind,  blowing  from  a  southerly 
direction,  towards  the  warehouse  and  the  open  window 
in  the  south  end  of  the  cupola,  which  was  located  about 
30  feet  from  the  ground  and  25  feet  north  of  the  side 
track.  Some  of  the  sparks  passed  entirely  over  the 
building,  and.  others  settled  against  and  upon  it  and  dis- 
appeared. The  inside  of  the  building  was  dry.  There 
was  no  way  for  a  spark  to  reach  the  lower  part  of  the 
building,  between  the  lower  and  upper  floors,  after 
passing  in  at  the  window  in  the  cupola,  except  by  pass- 
ing down  the  elevator  shaft  to  a  point  below  the  bottom 
of  the  second  floor,  and  thence  out  from  the  open  side 
of  such  shaft  to  the  east.  The  building,  from  the 
cupola  down  to  and  including  the  space  between  the 
lower  and  second  floors,  had  been,  during  the  da\^  pre- 
vious, cleaned  of  all  rubbish,  dust,  cobwebs,  and  other 
loose  combustible  material.  The  structure  was  discov- 
ered to  be  on  fire  somewhere  between  the  first  and  sec- 
ond floors,  about  one  hour  and  a  half  after  the  sparks 
were  emitted  from  the  smokestack,  and  fire  was 
also  seen  in  the  cupola  about  the  same  time  or  soon  af- 
ter. It  rapidly  spread  to  all  parts  of  the  building,  and 
consumed  it  and  the  one  adjoining.  Just  where  the 
fire  first  started  does  not  definitely  appear,  but,  look- 
ing at  the  evidence  most  favorabl}'  for  plaintiff,  it  was 
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somewhere  in  the  lower  story,  as  indicated,  outside  of 
the  elevator  shaft.  Now,  in  view  of  the  preceding",  can 
a  reasonable  inference  be  drawn  that  a  spark  which  es- 
caped from  the  smokestack  set  the  fire  ?  Can  the  path 
of  the  fire,  bv  reasonable  inference  from  the  facts  estab- 
lished,  be  traced  from  such  smokestack,  starting*  at 
about  8:15  p.  m.,  througfh  the  period  of  time  to  about 
9:45  p.  m.,  to  the  point  where  the  building*  ig'nited,  so 
^s  to  thereby  establish  the  main  fact  in  issue  ?  That 
was  for  the  court.  If  such  an  occurrence  is  within  rea- 
son, then  it  was  for  the  jury  to  say  whether  the  fire 
was  so  caused  or  not.  Obviously,  it  is  no  objection 
that  the  origfin  of  the  fire  was  not  established  by  direct 
evidence ;  but  there  must  be  some  limit  beyond  which 
the  main  fact  cannot  be  found  from  inference,  else  par- 
ties circumstanced  like  the  defendant  was  may  be  held 
liable  for  all  fires,  occurring-  in  the  vicinity  of  their 
tracks,  that  can,  by  any  possibility,  be  attributed  to 
their  conduct,  unless  able  to  prove  that  the  fires  are  not 
so  caused.  Such  a  rule  would  subject  railroad  com- 
panies to  such  penalties  as  to  seriously  and  unjustly 
cripple  a  business  esf.ential  to  the  public  w^elfare.  The 
origin  of  a  fire  under  such  circumstances  must  be  estab- 
lished so  as  to  produce  conviction,  to  a  reasonable  cer- 
tainty, on  an  unprejudiced  mind,  the  same  as  any  other 
fact;  and,  until  there  is  evidence  to  so  establish  it,  the 
defendant  is  not  called  upon  to  prove  that  the  fire  was 
not  caused  as  alleged.  Planag-an  v.  Railway  Co. 
Minn.)  67  N.  W.  Rep.  794  ;  Stratton  v.  Railway  Co. 
Colo.  App.)  42  Pac.  Rep.  602;  Railroad  Co.  v.  De 
Graff,  2  Colo.  App.  42 ;  Railroad  Co.  v.  Morton,  3  Colo. 
App.  155;  Sheldon  v.  Railroad  Co.,  29  Barb.  (N.  Y.) 
226. 

In  the  lig"ht  of  the  preceding*,  we  will  review  briefly 
the  principal  cases  cited  by  appellant's  counsel  to  show 
that,  according  to  precedents,  this  case  should  have 
been  submitted  to  the  jury.  In  Gibbons  v.  Railroad 
Co.,  58  Wis.  335,  the  fire  was  discovered  three-quar- 
ters of  an  hour  after  the  train  had  passed.  A  strong- 
wind  was  blowing"  towards  the  point  where  the  fire 
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started.     The  weather  was  and  had  been  for  some  time, 
very  dry.     There  were  old,  rotten   hemlock  ties   near 
the  track,   which  were  burned.     The  fire  burned    be- 
tween such  ties  and  plaintiff's  property,  spreading*  from 
such  property  to  the  ties,  or  the  reverse.     This  appears 
from    the    printed     case    on    appeal.      The    question 
of  whether  there  was  sufficient  evidence   to  g-o  to    the 
jury  was  raised,  but  the  cause  was  decided  on  another 
point.     In  Tribette  z\  Railwa)'  Co.,  71  Miss.   212,   the 
fire  was  discovered  in  some  cotton  bales  less  than   an 
hour  after  the  locomotive  passed,   which   was  seen   to 
emit  smoke  that  was  blown  against  the  bales.     There 
had  been  a  long*  droug-ht.     Odor  of  burning*  cotton  was 
noticed  10  or  15  minutes  before  the  fire  was  discovered. 
When  the  fire  finally  manifested  itself,  holes  in  the  cot- 
ton bales  on  the  side  towards  the  railway  track  indicat- 
ed that  it  had  been  slowly  eating-  its  way  into  them  for 
a  considerable  leng"th  of  time.     Under  these  circum- 
stances, held  that  the  evidence  warranted  the  inference 
that  the  fire  caug"ht  from  a  spark  emitted  from  the  loco- 
motive.    In  Ward  r.  Railroad  Co.,   29  Wis.    144,   the 
statement  of  the  case  in  the  published  reports  is  to  the 
effect  that  about  two  hours  elapsed  between  the  pas- 
sagfe  of  the  train  and  the  discovery  of  the  fire,  but  the 
element  of  time  did  not  enter  into  the  questions  discuss- 
ed before  the  court,  and  decided.     That  explains  whj* 
such  statement  is  far  from  being*  accurate.     An  exam- 
ination of  the  printed  case  and  briefs  used  on  the  arg-u- 
ment  here,  shows  that  there  was  an  abundance  of  evi- 
dence tending*  to  prove  that  the  fire  was  discovered  in 
less  than  an  hour  after  the  train  passed,  and  there  were 
circumstances,  such  as  direction  of  the  wind,  emission 
of  sparks,  dryness  of  the  building*,  and  others,  leading- 
easily  to  the  inference  that  fire  from  the  locomotive  did 
the  mischief.     In  Railway  Co.  r.  Richardson,  91  U.  S. 
454,  the  fire  was  discovered  in  one-half  to  three-quar- 
ters of  an  hour  after  the  train  passed.     A  strongs  wind 
was  blowing*.     It  was  very  dry.     The   fire  started  in 
the  roof  of  a  covered   railroad   bridg*e,  through   which 
the  train  passed,  from   which  it  was  communicated  to 
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plaintiff's  property,  which  was  situated  but  a  few  feet 
from  such  bridg-e.  Held  by  the  trial  court,  that  the 
circumstances  warranted  the  inference  that  the  fire  was 
started  by  fire  from  the  locomotive.  The  question  does 
not  appear  to  have  been  raised  on  the  appeal.  In  Cole 
V.  Railway  Co.  (Mich.)  63  N.  W.  Rep.  647,  the  element 
of  time  was  not  involved.  Distance  of  property  destroj''- 
ed  from  rigfht  of  way  was  the  turning-  point.  The  fire 
was  set  on  such  rigfht  of  way  by  a  section  boss,  where 
there  was  dry  grass  and  pieces  of  decayed  wood.  There 
was  a  very  high  wind,  blowing  directly  towards  plaint- 
iff's building",  situated  300  feet  away,  which  was  filled 
with  hay  and  had  the  windows  open.  Held,  that  the 
question  of  the  origin  of  the  fire  was  for  the  jury.  In 
Hagun  V.  Railway  Co.,  86  Mich.  615,  there  was  a  strongs 
wind,  blowing  from  the  track  towards  the  property 
destroyed.  It  was  very  dry.  As  the  engine  passed 
plaintiff's  building*,  the  fireman  was  poking  the  fire. 
Smoke  of  a  bluish  green  color,  streaked  with  red,  was 
seen  to  roll  over  the  building-,  and  in  a  few  minutes  the 
roof  was  on  fire  on  the  slope  towards  the  railway  track. 
Held  that,  under  the  circumstances,  the  jury  were  justi- 
fied in  inferring  that  the  fire  was  caused  by  sparks  from 
the  locomotive.  In  Beggs  v.  Railway  Co.,  75  Wis. 
•H4,  the  facts  were  that  it  was  a  very  dry  time.  A 
strong  wind  was  blowing  from  defendant's  track  to- 
wards the  propertj'  destroyed.  The  fire  was  seen  soon 
after  the  train  passed.  It  started  in  some  dry  grass  on 
the  right  of  way,  near  which,  on  the  track,  live  coals 
had  been  deposited.  From  the  starting-  point  it  was. 
traced  by  a  streak  of  burnt  grass  directly  to  the  prop- 
erty destroyed.  Held,  that  the  evidence  was  sufficient 
to  sustain  a  verdict  for  plaintiff. 

We  might  go  on,  and  analyze  each  off  the  numerous 
cases  to  which  our  attention  has  been  called  by  appel- 
lant's counsel,  and  many  more  of  the  same  character; 
hut  it  would  only  result  in  further  demonstrating, 
what  the  preceding-  clearl}'  shows,  that  they  fail  utter- 
ly to  fit  this  case.  In  each  of  the  foregoing  citations  it 
Will  be  observed  that  there  was  an  unbroken  chain  of 
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circumstances,  starting*  with  the  escape  of  fire  from  the 
locomotive,  and  extending-  to  the  resulting"  fire  com- 
plained of.     Each  fact,   from  start  to  finish,   is  such 
that,  by  reasonable  inference,  it  is  connected  with  the 
next   in  line, — all   consistent  with   the   rule   that   the 
plaintiff  must  not  only  prove  that  the  fire  which  caused 
the  injury  may  have  proceeded  from  defendant's  loco- 
motive, but  by  reasonable  affirmative  evidence,  to  a  rea- 
sonable certaint}',  that  it  did  so  orig-inate.     White  f . 
Railway  Co.  (S.  D.)  47  N.   W.   146.     Here  the  chain 
of  circumstances  is  broken  where  the  sparks  disappear- 
ed in  the  direction  of  the  warehouse.     It  is  unreason- 
able to  infer  that  cinders  projected   from  the  smoke- 
stack, so  lig-ht  as  to  float  for  a  considerable  distance  in 
a  g-entle  breeze,  would  retain  fire  any  great  length  of 
time.     It  is  unreasonable  to  infer  that,  if  such  material 
retained  fire  till  it  floated  to  the  vicinity  of  the  window 
in  the  cupola,    it  passed   throug"h  such  window,    and 
down    the    elevator    shaft.        The    nig-ht    being"    hot 
and   sultry,  after    a    very    hot    da}",    reason    teaches 
that  the  current  of  air  in  the  elevator  shaft  must  have 
been  upward  and  outward.     It  is  unreasonable,  under 
the  circumstances,  to  infer  that  if  such  material,  still 
retaining  fire,  passed  through  the  window  and  down 
the  elevator  shaft,  it  found  a  lodgment,  and  smoldered 
for  an  hour  and  a  half  without  manifesting  itself.     The 
time  is  too  long.     Especially  is  this  so'  in  view  of  the 
fact  that  the  structure  had  just  been  thoroughlj'^  cleaned 
of  dust,  cobwebs,  and  other  loose  combustible  matter. 
In  short,  from  the  time  the  sparks  disappeared  in  the 
direction  of  the  warehouse,  all  the  circumstances  rebut, 
instead   of   corroborate,  the  theory  that  they  had  any 
connection  with  the  fire  that  was  started  in  the  build- 
ing an  hour  and  a  half  thereafter.     Candor  compels  us 
to  say  that  reason  and  common  experience  in  life,  tak- 
ing into  consideration  the  operation  of  natural  laws, 
must  force  this  conclusion  upon  the  ordinary  under- 
standing.    All  beyond  the  disappearance  of  the  sparks 
is,  at   best,  mere  supposition  and  conjecture  respect- 
ing what  may  possibly  have  occurred,  instead  of  rea- 
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sonable  inference  respecting-  what  did  occur.  The  ele- 
ment of  time,  without  proof  of  facilities  for  lodgment 
of  sparks  in  some  substance  liable  to  keep  them  alive, 
is  sufficient  of  itself  to  break  the  chain  of  circumstances 
essential  to  reach  from  the  alleged  cause  to  the  alleged 
fact.  In  Sheldon  v.  Railroad  Co.,  29  Barb.  (N.  Y.) 
226,  the  time  between  the  alleged  escape  of  fire  from 
the  locomotive  and  the  discovery  of  the  fire  complained 
of  was  1  hour  and  17  minutes.  It  was  ailleged  that  the 
fire  started  by  a  spark  passing  through  the  open  win- 
dow of  the  mill,  situated  67  feet  from  the  railway 
track,  that  it  lodged  in  some  combustible  material  on 
the  mill  floor.  The  track  master  was  in  the  vicinity  25 
minutes  after  the  train  passed  where  he  would  have  ob- 
served a  fire  in  the  building  if  any  had  existed.  The 
court  held  that,  under  the  circumstances,  even  25  min- 
utes was  an  unreasonable  length  of  time,  because,  if  a 
live  spark  lodged  in  combustible  material  on  the  mill 
floor  so  as  to  start  a  fire,  it  would  manifest  itself  before  » 
the  expiration  of  25  minutes.  With  this  view,  among 
others,  the  court  sustained  the  nonsuit.  Here,  without 
any  proof  of  the  existence  of  material  in  which  the  fire 
may  have  smouldered  for  a  time  before  breaking  out, 
the  suggestion  is  that  a  spark  passed  in  at  the  window 
in  the  cupola,  30  feet  above  the  ground,  took  a  devious 
course  downward,  lodged  somewhere  in  the  lower  part 
of  the  building,  and  there  remained  for  an  hour  and  a 
half  before  manifesting  itself.  After  a  thorough 
search  for  and  examination  of  precedents,  we  may  safe- 
ly venture  the  assertion  that  no  satisfactory  authority 
can  be  found  for  carrying  the  inference  of  the  existence 
of  facts  unseen  from  those  seen  so  far  as  would  be  re- 
quired to  send  this  case  to  a  jury.  In  the  words  of 
Mr.  Justice  Orton,  in  Gibbons  v.  Railroad  Co.,  58- 
Wis.  335,  '*mere  possibility  can  never  establish  a  prob- 
ability of  a  fact  requisite  to  be  proved,  in  order  to  make 
a  railroad  company  or  any  party  liable  in  any  action 
whatever,  and  the  proposition  is  no  sounder  in  logic 
than  in  law."  But,  without  further  discussion,  we 
ttiust  hold  that  the  nonsuit  was  properly  granted.     To- 
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decide  otherwise  would  be  to  say  that  verdicts  may 
rest  on  mere  possibility,  spei:ulation,  and  conjecture. 
Where  there  is  no  legitimate  basis  for  a  verdict,  courts 
certainly  must  be  permitted  to  draw  the  line,  else  our 
system  of  jurisprudence  cannot  be  maintained  consis- 
tent with  well-defined  rules  of  justice  and  right.  The 
judgment  is  affirmed. 

WiNSLOW  and  Pinney,  JJ.,  dissent. 

NOTES. 

In  Whitney  Mfg.  Co.  z'.  Richmond  &  DanviUe  R.  Co.,  38  S.  Car. 
365,  55  Am.  &  Eng.  R.  Cas.  612,  it  was  held  that  it  could  not  be 
claimed  that  the  question  of  the  destruction  of  cotton,  while  on  the 
defendant's  right  of  way,  by  fire  communicated  by  the  defendant's 
locomotive,  still  remained,  where  the  door  of  the  car  next  to  the  main 
track  was  closed,  and  there  was  no  evidence  whatever  to  show  that 
the  fire  was  the  result  of  sparks  from  the  locomotive,  or  of  the  acts 
of  any  of  the  employees  of  the  railroad  company. 

Where  a  railroad  is  sued  under  Conn.  G^en.  St.i  vi^  3581,  making- 
railroad  companies  liable  for  injuries  caused  by  fire  communicated 
from  their  engines,  and  the  company  suffers  default,  and  is  heard 
on  the  question  of  damages,  the  default  admits  that  the  fire  was 
communicated  to  plaintiff's  property  by  defendant's  engine.  Mar- 
tin V,  New  York,  etc.,  R.  Co.,  62  Conn.  331,  56  Am.  &  Eng.  R.  Cas. 
79. 


Walker  et  aL 

V. 

City  of  Denver  cf  aL 

{Circuit  Court  of  Appeals^  Eighth  Circuity  Oct,  26,  i8g6,) 

Railroad  Companies — Change  of  Gauge  Fixed  by  Charter. — The 
ordinance  of  a  city  authorizing  a  railway  company  to  construct 
*'  and  operate  a  single  and  double  track  railway,"  did  not  authorize 
such  railway  company  to  broaden  the  three-feet  gauge,  fixed  by  the 
charter  under  which  the  road  was  built,  to  a  standard  gauge,  and 
thereafter  operate  it  as  a  standard -gauge  road. 

Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Colorado. 

This  is  a  bill  brougfht  by  Aldace  F.  Walker  and  John 
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J.  McCook,  as  receivers  of  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company,  the  appellants,  against 
the  cit}'  of  Denver,  Marion  D.  Van  Horn,  as  mayor, 
and  Thomas  Foulks,  as  street  commissioner,  of  the 
city,  appellees,  to  enjoin  the  appellees  from  removing 
or  interfering  with  a  railroad  track  on  Evans  street,  in 
the  city,  which  had  been  converted  from  a  narrow  to  a 
standard-gauge  railroad  track  by  the  appellants,  and 
was  being  used  by  them  for  the  purpose  of  operating  a 
standard-gauge  railroad  within  the  city  limits.  The 
appellants  rest  their  right  to  the  injunction  upon  the 
following  facts  :  On  the  16th  day  of  November,  1880, 
the  Denver  Circle  Railroad  Company  was  incorporated 
under  the  laws  of  the  state  of  Colorado.  The  charter 
of  the  company  defines  its  objects  and  purposes  as  fol- 
lows :  '*  The  objects  for  which  our  said  company  is 
formed  and  incorporated  are  for  the  purpose  of  locating, 
constructing,  owning,  operating,  and  maintaining  a  sin- 
%\^  or  double  track,  three-feet,  standard  narrow-gauge 
railroad,  with  all  the  necessary  side  tracks,  switches, 
and  turnouts  from  and  in  the  city  of  Denver,  in  the 
county  of  Arapahoe  and  state  of  Colorado  ;  thence  to  a 
point  outside  the  limits  of  the  said  city  of  Denver,  and 
within  five  miles  of  the  crossing  of  Lawrence  and  Six- 
teenth streets,  in  said  city  of  Denver  ;  thence,  over  the 
most  practicable  route  as  shall  be  located  around  said 
city  of  Denver,  within  five  miles  from  the  crossing  of 
said  Lawrence  and  Sixteenth  streets,  to  an  intersection 
with  said  route  at  a  point  so  as  to  form  a  continuous 
belt  or  track  of  railroad  around  said  city  of  Denver, 
\yith  permission  to  locate,  construct,  and  operate  branch 
lines  of  railroad  from  and  to  connections  with  the  main 
line  around  said  city  of  Denver;  and  with  the  further 
privilege  of  constructing,  maintaining,  and  operating  a 
railroad  of  said  standard  gauge  (three  feet)  to  connec- 
tions with,  and  to  be  a  part  of,  said  main  line,  through 
said  city  of  Denver,  and  through,  along,  over,  and 
across  the  streets  and  alleys  of  said  city  of  Denver,  in 
compliance  with  the  ordinances  of  said  city  of  Denver, 
and  to  build  all  depots,  station  houses,  shops,  and  other 
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building's  necessary  for  the  operation  of  said  railroad 
and  branches.*' 

On  the  28th  day  of  January,  1881,  the  city  of  Denver 
passed  an  ordinance,  the  provisions  of  which  material 
to  this  case  are  as  follows  : 

'*  Be  it  enacted  by  the  city  council  of  the  city  of  Den^ 
vet : 

'*  Section  1.  That  the  Denver  Circle  Railroad  Com- 
pany be  and  the  same  is  hereby  authorized  to  locate* 
construct,  maintain,  and  operate  a  sing^le  and  double 
track  railway  and  teleg"raph  line,  with  all  necessary 
side  tracks,  turnouts,  and  switches  along*  the  following" 
route,  when  the  same  runs  across  public  streets,  public 
g-rounds,  hig"hways,  or  alleys,  provided  that  no  side 
tracks,  switches,  or  turnouts  shall  be  laid  on  the  street 
crossings.     *     *     * 

"Sec.  7.  That  said  company  may  construct  on  and 
over  such  other  parts  of  said  line  as  they  may  now  ow^n 
or  may  hereafter  acquire,  as  many  tracks,  turnouts, 
switches,  depots,  warehouses,  machine  shops,  and  other 
structures  for  railroad  purposes  as  it  may  deem  proper 
and  expedient,  provided  that  the  rig-ht  of  way  herein 
described  shall  be  used  for  the  purposes  herein  set 
forth  and  none  other,  and  the  said  company  shall  not 
g-rant  to  any  other  railroad  company  the  right  to  use 
any  part  of  said  rig'ht  of  way. 

''Sec.  9.  That  said  company,  its  successors  or  as- 
sig*n^,  are  authorized  to  operate  said  railroad  by  steam 
power.  The  privileg-es  hereby  g-ranted,  however,  shall 
be  enjoyed,  subject  to  all  g'eneral  ordinances  that  now 
are  or  may  hereafter  be  in  force  concerning-  railroads  in 
the  city  of  Denver." 

Acting-  under  its  charter  and  the  city  ordinances,  the 
Denver  Circle  Railroad  Company,  in  1881  and  1882, 
built  a  sing-le  narrow-gaug^e  track  railroad  on  Evans 
and  other  streets  in  the  city,  which  was  operated  by  it 
until  June,  1887,  when  the  same  was  sold  at  a  foreclo- 
sure sale,  and  purchased  by  the  Denver  &  Santa  Fe 
Railway  Company,  a  leased  line  of  the  Atchison,  To- 
peka  &  Santa  Fe  Railroad  Company  ;  and,  when  the 
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appellants  were  appointed  receivers  of  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company,  this  leased  line 
came  into  their  possession,  manag-ement,  and  control, 
and  was  operated  by  them  as  a  part  of  that  system. 
Afterwards,  the  appellants,  as  receivers,  desiringf  to 
operate  that  part  of  the  Denver  Circle  Line  on  Evans* 
street  as  a  standard-gaug-e  road,  proceeded  to  lay  down 
on  that  street  a  third  rail,  thus  making-  a  standard-gauge 
track  over  which  they  ran  their  standard-gaug-e  equip- 
ment used  on  the  Atchison,  Topeka  &  Santa  Pe  Sys- 
tem. The  appellees,  in  their  official  capacity,  being* 
about  to  take  up  this  third  rail,  and  stop  the  appellants 
from  operating-  a  standard-g"aug*e  railroad  on  Evans 
street,  this  bill  was  filed  to  enjoin  them  from  so  doing-. 
The  lower  court  denied  the  injunction,  and  dismissed 
the  bill. 

Charles  E,  Gast^  for  appellants. 
F,  A,  Williams  {G.  D.  Richvioud  on  brief),  for  ap- 
pellees. 

Before  Caldwei^l,  Sanborn,  and  Thayer,  Circuit 
Judges. 

Caldwell,  Circuit  Judg-e,  after  stating-  the  case  as 
above,  delivered  the  opinion  of  the  court. 

The  charter  of  the  Denver  Circle  Railroad  Company 
fixed  the  guuge  of  its  road  at  three  feet.  After  the  ap- 
pellants came  into  possession  and  control  of  the  road, 
they  proceeded,  without  the  consent  of  the  city,  to 
broaden  this  3-f  eet  gaug-e  to  the  standard  railroad  gaug-e 
of  4  feet  8j^  inches,  by  laying-  down  a  third  rail.  Hav- 
ing in  this  way  converted  this  narrow-guug-e  into  a 
standard-guug-e  road,  they  proceeded  to  operate  it  as  a 
standard-g-aug-e  road  by  running*  over  it  their  standard- 
paug-e  rolling-  stock  used  on  their  main  line. 

The  sing-le  question  presented  by  the  record  is 
whether  the  appellants,  without  the  consent  of  the  city, 
could  broaden  the  3-feet  g^ug-e  fixed  by  the  charter 
under  which  the  road  was  built  to  a  standard  ga.ug-e, 
and  thereafter  operate  it  as  a  standard-gaug-e  road,  in 
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connection  with  and  as  a  part  of  their  through  line  to 
Pueblo.  The  charter  of  the  Denver  Circle  Railroad 
Company  defines  its  corporate  powers,  and  not  the  city 
ordinance  licensing*  it  to  build  its  road  in  the  city.  Its 
charter  emanates  from  the  state,  and  not  from  the  city. 
Chicag-o  City  Ry.  Co.  v.  People,  73  111.  541,  548.  The 
company  cannot  disregfard  the  limitations,  express  or  im- 
plied, imposed  upon  it  by  its  charter.  That  authorized 
the  construction  of  '*a  single  or  double  track,  three- 
feet,  standard  narrow-gfauge  railroad."  The  company 
was  not  authorized  to  construct  a  road  of  any  diflFerent 
gauge,  and,  by  implication,  it  was  prohibited  from  do- 
ing so.  The  rights  granted  by  the  ordinance  of  the 
city  to  the  company  to  construct  **and  operate  a  single 
and  double  track  railway  "  empowered  it  to  construct 
and  operate  the  kind  of  railway  it  was  authorized  to 
build  and  operate  under  its  charter,  and  no  other.  The 
charter  of  the  company  must  be  read  into  the  ordinance, 
and  the  two  construed  as  one  instrument.  So  constru- 
ed, the  ordinance  limited  the  gauge  of  the  road  the  com- 
pany was  authorized  to  build  and  operate  to  three  feet. 
The  company,  therefore,  acquired  no  right  or  authority 
from  the  ordinance  to  broaden  the  gauge  of  its  road,  and 
could  not  lawfully  do  so  without  an  amendment  to  its 
charter,  and  a  further  grant  or  license  from  the  city. 
Ordinances  authorizing  obstructions  upon  the  streets  of 
a  city,  which  would  otherwise  be  nuisances,  are  strict- 
ly  construed,  and  must  be  closely  pursued.  Any  sub- 
stantial variation  from  the  terms  of  the  grant  or  license 
is  N/fra  vires,  2  Dill.  Mun.  Corp.  §  657.  Such  grants 
are  construed  most  favorably  to  the  public  where  there 
exists  a  reasonable  doubt  as  to  the  extent  of  the  privileges 
conferred.  Thomp.  Corp.  §  5345.  If  the  company  or  its 
successors  can  convertone  of  the  three-feet  tracks  it  isau- 
thorized  to  build  and  operate  into  a  standard  gauge,  it 
can  do  the  same  with  the  other,  and  thus  appropriate 
to  the  use  of  its  tracks  three  feet  five  inches  more  of 
the  street  than  its  charter  and  the  ordinance  authorize. 
More  than  this,  if  the  claim  of  the  appellants  is  well 
founded,  they  can  convert  the  three-feet  gauge  of  both 
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tracks  into  broad-gaugfe  tracks,  and  occupy  still  more 
of  the  streets,  without  any  further  grant  or  license  from 
the  city. 

In  the  view  we  take  of  the  case,  we  do  not  find  it 
necessary  to  consider  the  question  whether  the  charter 
contemplates  the  construction  of  a  street  railroad  or  a 
railroad  for  general  traffic.  Williams  i\  City  Electric 
R.  Co.,  41  Fed.  Rep.  557.  The  charter  is  for  *'  a  con- 
tinuous belt  or  track  around  said  city  of  Denver," 
'*  within  five  miles  of  the  crossing*  of  Lawrence  and 
Sixteenth  streets,  in  said  city."  Under  these  provi- 
sions of  the  charter,  the  road  cannot  be  extended  beyond 
the  suburbs  of  the  city ;  and  this  fact,  together  with 
the  gauge  of  the  road,  indicates  that  the  road  is  to  be 
used  exclusively  for  local  purposes,  and  not  become  a 
part  of  a  great  line  of  road  of  standard  gauge  employed 
in  the  transportation  of  freight  and  passengers  through- 
out the  country.  Under  the  charter  and  the  city  ordin- 
ance, the  gauge  of  the  road  cannot  exceed  three  feet,  no 
matter  what  may  be  the  character  of  the  traffic  over  it. 
The  appellants  have  no  more  right  under  the  charter  to 
broaden  the  gauge  of  the  road  than  they  have  to  build 
a  standard-gauge  road  from  Denver  to  Pueblo.  The 
charter  constitutes  the  index  to  the  objects  for  which 
the  corporation  was  created,  and  to  the  powers  with 
which  it  has  been  endowed.  Thomp.  Corp.  §•  5639. 
The  change  of  the  gauge  and  the  change  of  the  use  of 
the  road  by  the  appellants  were  a  new  burden  put  upon 
the  street  without  authority.  It  was  the  creation  of  a 
public  nuisance,  which  it  was  the  right  and  the  duty  of 
the  city  to  abate.  The  decree  of  the  circuit  court  is 
affirmed . 
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Kansas  City,  S.  &  G.  Ry.  Co. 

V. 

ViCKSBURG,  S.  &  P.  R.  Co. 
(Supreme  Court  o/ Louisiana,  Dec.  14,  i8g6,) 

Expropriation  of  Railway  Property.— The  court  recog-nizes  that 
property  in  use  by  a  railroad  company,  whether  acquired  by  expro- 
priation  or  purchase,  cannot  be  expropriated  by  another,  without 
legislative  directions,  either  expressly  or  by  necessary  implication  ; 
but  in  this  case  the  court  finds  no  such  use.  Cooley,  Const.  Lim.  p. 
539 ;  1  Woods,  Ry.  Law,  >:$  229 ;  Everg-reen  Cemetery  Ass*n  z'.  City^  of 
New  Haven,  43  Conn.  234 ;  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Detroit, 
L.  &  N.  R.  Co.,  62  Mich.  564. 

Same. — The  necessity  to  the  expropriating-  railroad  corporations 
of  the  land  proposed  to  be  taken  is  to  be  understood  in  a  reasonable 
sense,  with  due  regard  to  the  needs  of  the  corporation  ;  hence,  the 
directness  of  the  route,  the  character  of  the  g-round,  facilities  of 
construction,  with  other  elements  of  judicious  selection  and  cer- 
tainty, the  ordinance  designating  the  right  of  any  of  the  corpora* 
tions,  are  appropriate  g-uides,  exercising  the  right  of  expropriation, 
Lewis  Em.  Dom.  ^  267 ;  Anniston  &  C.  R.  Co.  v,  Jacksonville,  G,  & 
A.  R.  Co..  82  Ala.  297;  Mobile  &  G.  R.  Co.  v,  Alabama  Midland  R. 
Co.  (Ala.)  6  South.  404. 

(Syllabus  by  the  Court.) 

Appeal  from  parish  of  Caddo  judicial  district 
court.     A  firmed, 

Frank  P.  Shibbs  {Harry  H,  Hall,  of  counsel),  for 
appellant. 

Alexander  <i:  Blanchard  and  Thomas  C.  Barrett ^ 
for  appellee. 

Miller,  J.  The  defendant  appeals  from  the  judjjf- 
ment  directing-  the  expropriation  of  defendant's  land, 
for  plaintiff's  use.  The  petition  alleg-es  the  construc- 
tion in  part  by  plaintiff  of  a  railroad  from  Kansas  Cit}- 
to  the  Gulf,  by  way  of  Shreveport ;  that,  under  ag-ree- 

ment  with  that  city,  plaintiff  has  established 

its  machine  shops,  and  has  agreed  to  build  a 

depot  within   the  city  limits,   for  which  purpose  the 
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company  has  acquired  the  necessary  site.  It  is  further 
averred  that  the  land  sought  to  be  expropriated  is 
necessary  for  the  construction  of  the  road  througfh  and 
from  Shreveport  and  to  connect  with  the  company's 
depots ;  and  with  this  averment  of  the  necessity 
of  the  land  for  plaintiif' s  road  there  is  the  alle- 
gfation  the  land  is  not  required  for  the  defendant's 
uses.  The  exception  and  answer  of  defendant  deny 
the  necessity  alleg^ed  for  the  expropriation,  and 
aver  the  land  is  part  of  defendant's  rijjfht  of  way  for 
its  railroad,  is  necessary  for  the  transaction  of  its  busi- 
ness, and  that,  held  already  under  the  expropriation  by 
defendant,  no  second  expropriation  is  authorized.  The 
jury  found  the  issues  of  fact  in  plaintiff's  favor,  and 
assessed  the  land  damag-es  and  betterments  at  S3, 385  ; 
and  the  judg'ment,  followingf  the  verdict,  decreed  the 
payment  of  that  amount  to  defendant.  The  plaintiff 
paid  the  amount  into  court,  proceeded  with  the  construc- 
tion of  its  road  over  the  land,  and  defendant  prosecuted 
this  appeal.     Rev.  St.  §  1479-1483. 

The  plaintiff's  road,  under  the  franchises  given  by 
the  ordinance  of  the  council  of  Shreveport,  is  to  be 
constructed  from  the  point  of  access  on  a  line  connect- 
ing* with  the  site  of  its  depot,  and  continuingf  to  the 
front  street  of  the  city.  Commerce  street,  on  which  the 
company's  tracks  already  are  laid.  The  defendant's 
tracks  have  been  laid  for  years  on  a  part  of  the  line  pre- 
scribed for  plaintiff's  road  by  the  city  ordinances ;  that 
is  to  say,  between  Murphy  and  Common  streets,  they 
are  laid  on  land  acquired  by  defendant  many  years  ag'o  ; 
and,  the  ordinance  conferring*  on  plaintiff  its  franchise 
for  connecting-  lines  in  Shreveport,  the  tracks  of 
plaintiff's  road  are  required  to  be  laid  alongside  of 
defendant's  tracks,  to  block  9,  /.  c,  the  depot  ground 
of  plaintiff.  This  space  between  Murphy  and  Common 
streets,  awarded  to  the  plaintiff,  is  about  3,000  feet,  or, 
^  the  verdict  g-ives  it,  2.61  acres,  and  is  part  of  the 
larger  space,  from  75  to  150  feet  wide,  owned  by 
defendant.  On  this  space  defendant  had  but  one  track, 
on  which   it  had  conducted  its  business  for  the  years 
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Since  it  acquired  the  property  and  laid  its  tracks.      In 
advance  of  any  expropriation  proceedings,  the  plaintiff 
had  caused  to  be  surveyed  the  space  it  deemed  requisite 
for  its  uses,  about  35  feet  wide,  on  the  southeast  side 
and  alongside  of  defendant's  tracks,  having*  still  left  to 
defendant  considerable  space  on  that  side ;  and,  while 
there  is  some  conflict  of  testimonv,  we  think  it  is  shown 
that  on  the  northwest  side  there  is  room  for  another 
track,  and,  by  filling  cuts  or  *'fills,"  stillanother  track 
might  be  laid  on  defendant's  land.     As  soon,  however, 
as  plaintiif  had  surveyed  on  the  southeast  side,  defend- 
ant commenced  the  construction  on  that  side  of  a  siding 
track,   and    afterwards   completed    it.     The    plaintiff 
thereupon  proceeded  to  survey  the   space  it  required 
further  east,  still  on  defendant's  land,  and  within  the 
line  prescribed  by  the  ordinance,  /.  6'.,  alongside  de- 
fendant's tracks.     This  second  line  of  plaintiff  required 
all   the   defendant's   land   on    that  side,   and,    indeed^ 
necessitated  the  acquisition  of  other  land  by  plaintiff. 
About  the  time  of  the  beginning  or  completion  of  de- 
fendant's siding  on  the  east  side,  there  were  negotia- 
tions between  the  parties  for  the  purchase  of  the  land 
plaintiff  required,  or  for  the  lease  of  the  siding  track. 
The   defendant   demanded  S25,000  for  that  the  » jury 
assessed  at  S3, 300.     Plaintiff  refused  to  accede  to  the 
demand,  and  resorted  to  this  expropriation  proceeding. 
There  is  in  the  record  a  mass  of  testimony  offered  to 
show  the  feasibility  of  procuring  land  for  plaintiff's 
uses  without  taking  that  of  defendant,  and  that  defend- 
ant will  need  the  land.     On  the  other  hand,  there  is  an 
equal  mass  of  testimony  controverting  that  of  defendant. 
All  property  is  held  subject  to  the  right  of  eminent 
domain,  and  one  of  the  conditions  of  that  right 
SiriwJy'propertV  ^^  the  public  uecessity  for  which  expropria- 
tion is  demanded.     2  Kent,  Comm.  p.  338  rt 
seq,;  Cooley,  Const.  Lim.  pp.  523,  530,  ct  seq.;  Const. 
La.  art.  156 ;  Rev.  St.  §  1479  et  scq.     No  question  is 
made  that  the  need  of  land  for  constructing  requisite 
connections  of  plaintiff's  railroad  is  a  public  purpose  or 
necessity,    in   legal   contemplation,      The   defendant's 
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appreciation  of  that  necessity  seems  to  make  the  test 
whether  or  not  the  land  of  others,  equally  adapted,  as 
it  contends,  for  plaintiflF's  uses,  cannot  be  obtained.  All 
the  testimony  seems  to  concede  that  the  locality  at 
which  this  land  is  soug^ht  to  be  taken  is  within  the  scope 
of  prudent  choice;  but  it  is  defendant's  contention  that 
land  a  short  distance  away  from  its  property  should  be 
expropriated.  Both  roads  running"  through  the  city  of 
Shreveport  have  chosen  routes  over  the  locality  in  con- 
troversy. We  understand  the  ground  is  *' broken  by 
chasms  or  fills,"  to  use  the  term  in  the  record.  While 
defendant's  testimony  is  to  the  effect  that  plaintiff  can 
find  land  as  good  for  its  purpose  within,  say,  200  feet, 
or  a  few  hundred  feet  away  from  that  alongside  of  de- 
fendant's tracks,  the  testimony  of  plaintiff's  witnesses 
is  that  to  go  further  east  or  south  would  be  to  encoun- 
ter deeper  fills  or  chasms  and  greater  difficulties  and 
expense  of  construction.  It  is  to  be  observed  that  de- 
fendant, in  making  its  selection  of  a  roadbed  through 
the  city,  avoided  the  fills  and  other  difficulties-  to  which 
it  insists  plaintiff  should  submit.  We  have,  too,  on 
this  question  of  the  fitness  of  the  land  for  plaintiff's 
purpose,  the  ordinance  of  the  council,  prescribing  the 
line  alongside  of  defendant's  tracks,  and  the  verdict  of 
the  jury,  to  be  deemed  an  approval  of  that  line.  We 
think  the  fair  conclusion,  from  all  this,  is  thai  alongside 
of  defendant's  tracks,  as  specified  in  the  ordinance,  is 
better  suited  for  plaintiff's  uses  than  any  land  in  the 
radius  indicated  by  the  defendant's  testimony. 

While  we  have  examined  this  phase  of  the  contro- 
versy, it  must  seem  difficult  to  maintain,  as  ^^^ 
the  test  of  expropriation,  that  lands  of  others 
than  the  proprietor  should  be  taken.  Expropriation, 
in  most  instances,  is. deemed  a  sacrifice  by  the  proprie- 
tor called  on  to  make  the  surrender.  If  one  proprietor 
could  defeat  the  expropriation  on  the  ground  that  the 
call  should  be  made  on  another,  the  supposed  compul- 
sion of  the  law  requiring  private  property  for  the  pub- 
He  grood  would  be  of  no  efficacy.  The  necessity,  in 
legal  contemplation,  that  is  to  be  the  guide  in  selecting 
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land  for  an  unquestioned  public  purpose,  is  to  be  un- 
derstood in  a  reasonable  sense.     There  is,  of  course, 
the  prohibition  of  excessive  appropriation,  or  the  taking* 
of    any  land  not  within  the  scope  of  the  purpose  re- 
quired.   Cooley,  Const.  Lim.  539  cl  seq,;  Railway  Co. 
V,  Gay,  32  La.  Ann.  471.    Subject  to  these  restrictions, 
the  law  permits  the  expropriation  of  property,  with 
due  regard  to  the  wants  of  the  expropriating-  company, 
measured  by  the  points  between  which  the  railroad  con- 
nection   is  to    be   made,  the  facilities  for   construction 
aiforded  by  the  g-round,  the  directness  of  the  route,  and 
other  points  naturally  involved  in  the  selection   of  a 
roadbed.     The  question  then,  is  whether,  in  expropria- 
ting",   the   taking"   of  defendant's   land    is    within    this 
reasonable  exercise  of  the  power.     It  is  of  weight,  on 
this  branch  of  the  case,  that  defendant,  for  its  route 
through  the  city  from  Red   river,  chooses  its  roadbed 
on  the  same  line,  to  the  extent  involved  in  this  contro- 
versy,  that  plaintiff  selects  for  its  road  through  the 
city.     While  one  road  goes  through  the  city  from  the 
river  northeast  to  the  southwest  (that  is  the  general 
direction),  the  other  proceeds  through  the  city  from 
southwest  to  the  river.     Each  chooses  for  part  of  its 
line   the   space    under    discussion, — enough    for    both 
tracks.     The  judgment  of  defendant,  that  of  the  cit\' 
council,  and   the   verdict  of  the  jury,  all  confirm   the 
selection  by  plaintiff  as  a  judicious  exercise  of  choice, 
if  expropriation  gives  the  pow^er  to  take  that  which  is 
reasonably  required.     If  to  all  this  is  added  the  fact 
that  the  plaintiff  can  have  no  right  of  way  through  the 
city  without  the  consent  of  the  authorities,  and   seeks 
only  that  prescribed  by  the  ordinance,  it  seems  to  us 
that  the  expropriation  sought  conforms  not  only  with  a 
reasonable  exercise  of  the  power,  but  is  constrained  by 
the  exigency  of  the  ordinance  of  the  council.     If  the 
right  to  expropriate  the   land   that   is   needful  for   the 
public  purpose  carries  the  limitation  of  a  prudent  exer- 
cise of  the  right,  the  courts  must  enforce  the  limitation, 
but  can  apply  only  the  tests  that  are  suggested, — a  due 
regard  to  the  wants  of  the  expropriating  company,  and 
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the  reasonable  fitness  of  the  land  to  meet  such  wants. 
These  tests,  we  think,  the  record  furnishes  in  support 
f)f  the  expropriation  demanded. 

The  defendant,  however,  claims  its  land  is  now  in 
public  use,  under  the  expropriation  for  that  use,  and  it 
contends  that  no  second  expropriation  is  authorized. 
We  find  no  evidence  of  any  expropriation  by  the  de- 
fendant. There  is  no  question  that  this  rig'ht  of  emi- 
nent domain  extends  to  property  already  expropriated. 
When  that  purpose  is  announced,  it  is  simply  the 
expression  of  the  legislative  judjjfment  that  the  last 
public  use  last  proposed  is  of  greater  importance  than 
that  to  which  the  propertj'  is  at  the  time  devoted.  But, 
as  a  rule  of  interpretation,  the  expropriation  of  prop- 
erty in  public  use,  whether  under  a  previous  expropria- 
tion or  other  mode  of  acquisition,  will  not  be  deemed 
the  purpose  of  a  legislative  act,  unless  that  purpose  is 
avowed,  expressly  or  by  necessary  implication.  Lewis, 
Era.  Dom.;  Evergreen  Cemetery  Ass'n  v.  Citvof  New 
Haven,  43  Conn.  234 ;  Toledo,  A.  A.  &  N.  M.'  Ry.  Co. 
V.  Detroit,  L.  &  N.  R.  Co.,  62  Mich.  564.  The  ques- 
tion, then,  is  whether  the  land,  the  subject  of  this  con- 
troversy, is  in  public  use.  If  not,  it  is  subject  to  be 
taken  for  such  use,  the  same  as  that  of  any  individual. 
If  a  corporation  acquires  more  land  than  it  requires  for 
its  uses,  the  land  not  needed  is  impressed  with  no 
immunit}'  from  the  exercise  of  that  power  to  which  all 
must  submit.  The  land  involved  in  this  case,  part  (and 
a  small  part  only)  of  a  larger  space,  was  acquired 
by  purchase  in  1858.  In  all  that  long  period  the  de- 
fendant has  had  but  one  single  track  on  the  land.  It 
added  another  when  the  plaintiff  manifested  its  purpose 
to  lay  its  tracks  alongside  of  defendant's.  With  neither 
track  of  defendant  does  this  expropriation  propose  the 
least  interference.  The  land  proposed  to  be  taken  is  fur- 
ther east,  and  devoted  to  no  use  whatever  by  defendant, 
nor  had  it  ever  been,  in  the  half  century  of  defendant's 
ownership. 

There  is,  however,  a  great  deal  of  testimony  devoted 
to  uses  of  the  defendant  for  this  land  not  exhibited  in 
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the  past,  nor  manifest  at  present,  but  which,  defendant 
claims,  the  future  will  develop.  In  this  connection  we 
have  g'one  through  the  testimony  of  the  negfotiation  of 
defendant  with  a  railroad  company  seeking*  a  connection 
with  Shreveport.  The  issue  of  this  negotiation,  it  was 
hoped,  the  witnesses  tell  us,  would  have  increased  de- 
fendant's business,  necessitating*  more  tracks  on  its 
land  ;  but  we  observe  the  negotiation  came  to  nothing. 
Then  we  have  dealt  with  that  part  of  the  record  refer- 
ring to  negotiations  by  defendant  with  parties  in  JefiFer- 
son,  Tex.,  west  of  Shreveport,  proposing  an  extension 
of  defendant's  line  to  Jeiferson  ;  and  this  extension* 
the  witnesses  claim,  would  have  accumulated  business, 
for  the  road,  requiring  more  trackage.  The  record 
shows  this  negotiation  failed,  and  we  note  that  defend- 
ant has  extended  the  lease  of  its  short  track  west  of 
Shreveport  to  the  company  who  have  had  that  lease  for 
years, — ^an  extension  not  in  keeping  with  the  Jefferson 
project.  It  is  also  claimed  that  additional  land 
will  be  required  for  yard  purposes,  which  we  suppose 
means  space  to  receive  on  deposit  cotton  or  freight 
brought  or  to  be  carried  by  defendant's  road  :  but  it 
appears  that  space  for  that  purpose  has  been  found 
elsewhere,  and  certainly  no  portion  of  the  35  feet 
sought  by  plaintiff  has  ever  been  called  in  requisition 
for  yard  or  any  other  purposes.  Along  with  the  testi- 
mony as  to  its  prospective  uses,  we  have  that  of  other 
witnesses,  some  connected  with  other  railroads  leading 
on  to  Shreveport,  familiar,  as  they  claim,  with  the  re- 
quirements of  defendant's  road  in  the  past,  and  quali- 
fied to  predict  any  such  necessity  apt  to  arise  in  the 
future.  Without  recapitulating,  it  is  enough  that  this 
speculative  testimony  as  to  the  future  needs  of  defend- 
ant for  more  land  is  at  least  as  strong  against  as  for 
the  defendant.  We  appreciate  that,  in  estimating  t;he 
land  of  defendant  liable  to  expropriation,  that  in  actual 
use  should  not  be  the  rigid  limit,  but  there  should  be  a 
reasonable  regard  for  probable  increased  wants  of  the 
owner.  But  in  this  case  we  are  confronted  with  the 
fact  that  one   track  has  amply  served  defendant  for 
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years;  that  it  has  laid  another,  and  has  space  left 
reasonably  sufficient,  if  there  is  any  force  in  testimony, 
for  additional  tracks  or  other  purposes.  With  the 
tracks  on  that  space,  and  space  besides,  it  does  not 
seem  to  us  difficult,  on  any  reasonable  gfround  of  neces- 
sity for  defendant's  uses,  to  exclude  plaintiflF  from  the 
35  feet  it  seeks  of  defendant's  comparatively  much 
larg-er  extent  of  ground.  It  seems  to  us  we  must  ac- 
cept the  conclusion  there  is  ample  g*round  for  both 
roads,  and  hence  no  room  for  one  to  deny  the  expropria- 
tion sougfht  by  the  other.  The  rig"ht  of  expropriation 
in  such  case  was  well  applied  in  Anniston  &  C.  R.  Co. 
r.  Jacksonville,  G.  &  A.  R.  Co.,  82  Ala.  297. 

We  have  considered,  in  this  connection,  the  authori- 
ties cited  by  defendant  against  demands  by  one  corpo- 
ration for  the  land  of  another  company.  These 
authorities,  arrayed  in  great  number,  affirm  a  principle 
of  general  acceptance,  and  may  be  dealt  with  generally. 
They  hold,  in  substance,  that  land  in  public  use  by  one 
corporation  cannot,  without  legislative  authority,  in 
express  terms  or  arising  from  necessary  implication,  be 
taken  by  another  corporation.  There  can  be  no  con- 
troversy about  that.  Thus,  as  those  authorities  main- 
tain, graveyards  are  shielded  from  expropriation.  A 
nearer  illustration  to  this  case  is  the  station  houses  or 
depots  of  a  railroad  company,  and  so,  again,  ground  in 
use  for  the  purposes  of  a  seaside  railroad,  though  not 
used  for  tracks  or  depots.  Allegheny  V.  R.  Co.  v. 
Pittsburgh  Junction  R.  Co.,  122  Pa.  St.  511  ;  New 
York  Cent.  &  H.  R.  R.  Co.  v.  Metropolitan  Gaslight 
Co.,  63  N.  Y.  326 ;  Railroad  Co.  v.  Williamson,  91  N. 
Y.  552, — ^and  other  types  of  authorities.  But  here 
there  is  no  such  use,  nor  any  reasonable  probability  of 
future  use,  if  testimony  is  to  guide  us,  or  if  possible 
uses  can  be  invoked  at  all.  An  impressive  fact,  too,  on 
this  part  of  the  case,  that  seeks  to  uf)hold  the  alleged 
use  by  defendant,  and  necessity  for  its  needs  of  this 
strip  of  35  feet,  is  its  offer  to  sell  for  an  amount  in 
striking  contrast  with  that  awarded  by  the  jury.  We 
cannot  resist  the  suggestiveness  of  the  testimony  on 
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this  point.  The  necessities,  present  or  future,  of  the 
land  to  defendant,  we  think,  would  not  have  assumed 
the  importance  indicated  in  the  testimony  for  defend- 
ant, if  plaintiff  had  been  willing-  to  g'ive  the  sum  de- 
manded by  defendant.  An  expropriation  cannot  be 
declined  merely  on  the  gfround  of  price  to  be  paid. 
The  price  is  left  to  the  jury  and  the  courts,  and  in  this, 
our  conclusion  is,  was  all  that  defendant  could  reason- 
ably ask.  It  is  therefore  ordered,  adjudgred,  and  de- 
creed that  the  judg'ment  of  the  lower  court  be  affirmed, 
with  costs. 


Trust  Co.  of  North  America. 


V, 


Manhattan  Trust  Co.  ci  al, 

[Circuit  Court  of  Appeals^  Eighth  Circuit,  jVov.  j,  i8g6.) 

Railway  Companies — Leased  Station — Lien  on  Rolling  Stock. — A 
state  statute  providing-  that  "a  landlord  shall  have  a  lien  for  his 
rent  upon  all  crops  g-rown  upon  the  demised  premises,  and  upon  any 
other  personal  property  of  the  tenant  which  has  been  used  on  the 
premises  during-  the  term"  does  not  apply  to  the  use  made  of  a 
leased  station  by  a  railway  companj'  so  as  to  give  to  the  lessor  of 
such  station  a  lien  upon  the  rolling-  stock  of  the  railway  company 
used  in  the  station  in  the  ordinary  operation  of  the  company's 
trains. 

Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Iowa. 

In  the  year  1889  the  Sioux  City  &  Northern  Railroad 
Company  built  a  line  of  road  from  Sioux  City,  Iowa,  to 
Garretson,  S.  D.,  a  distance  of  about  100  miles,  and  on 
the  1st  day  of  January,  1890,  executed  a  trust  deed  to 
the  Manhattan  Trust  Company,  complainant  in  this 
cause,  to  secure  an  issue  of  first  mortgug*e  bonds,  which 
was  acknowledgfed  by  the  gfrantor  on  the  22d  day  of 
January,  1890,  and  by  the  g-rantee  on  the  27th  day  of  Jan- 
uary, 1890,  and  was  recorded  on  the  31st  day  of  Janua- 


Am.&Eng.  LEASE.  221 

R.  Cas. 

Trust  Co.  of  North  America  v.  Manhattan  Trust  Co. 

ry,   1890.      The  railroad  terminal  facilities  at   Sioux 
City  were  owned  by  a  separate  corporation,  organized 
in  1889,  known  as  the  Sioux  City  Terminal  Railroad  & 
Warehouse  Company,  and  this  corporation  issued  its. 
first  raort^fagfe  bonds  as  of  the  same  date  with  the  rail- 
road  bonds,  January  1,  1890,  and  to  secure  the  same 
executed  its  trust  deed  to  the  Trust  Company  of  North 
America,  the  intervener  in  this  case,  on  the  1st  day  of 
January,  1890,  and  the  same  was  recorded  on  the  18th 
day  of  January,  1890.     The  arrang^ement  between  the 
railroad  company  and  the  terminal  company  for  the  use 
of  the  terminals  was  perfected,  and  consists  of  a  lease 
for  100  years,  which  was  executed  on  the  14th  day  of 
December,  1889,  and  acknowledg-ed  on  the  21st  day  of 
Januar}',  1890,  and  possession  taken  thereunder  shortly 
before  the  1st  of  January,  1890.     The  lease  and  mort- 
gage were  executed  at  the  same  time,  and  with  refer- 
ence to  each  other.     Under  this  lease  the  railroad  com- 
pany aofreed  to  pay  the  terminal  company  $90,000  a 
year  rent.     The  lease  provided  that  out  of  the  890,000 
the  sum   of   S75,000   should  be  payable  direct  to  the 
Trust  Company  of  North  America,  to  pay  the  interest 
on  the  bonds  issued  by  the  terminal  company.     The 
mortg-ag'e  from  the  terminal  company  to  the  Trust  Com- 
pany of  North  America  provided  that  this  $75,000  ren- 
tal should  be  applied  in  the  payment  of  the  interest  on 
the  bonds  and  that  the  Trust  Company  of  North  Amer- 
ica should  have  all   the  powers  and  rigfhts  for  the  en- 
forcement of  the  lease  to  the  extent  of  the  amount  of 
the  rental  it  was  entitled  to  receive,  which  the  terminal 
company  had  for  the   enforcement  of   the   payment  of 
the  rent ;    and  provided  further  that  upon  default  in  the 
payment  of  rent  or  in  the  payment  of  interest  the  Trust 
Company  of  North  America  should  have  all  the  power 
which  the  terminal  company  had  for  the  enforcement 
of  the  provisions  of  the  lease,  and  should  be  entitled  to 
all  the   rents,    incomes,  and  profits  of  the  property. 
Under  the  provisions  of  the  lease  the  rent  was  payable 
quarterly,  and  was  paid   reg"ularly   until    September, 
1893,  when  default  was  made  ;    and,   as   the   railroad 
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company  was  also  in  default,  the  Manhattan  Trust 
Company,  as  trustee  in  the  mortgfag-e  to  secure  the 
railrqad  bonds,  on  the  28th  day  of  September,  1893, 
filed  its  bill  of  complaint  asking*  for  the  appointment  of 
a  receiver  for  the  railroad,  but  not  asking*  for  a  fore- 
closure. Afterwards  it  filed  an  amended  complaint 
asking  for  the  foreclosure  of  its  mortg*ag*e  on  the  rail- 
road, and  thereupon  the  Trust  Company  of  North 
America  filed  an  amendment  to  its  petition  of  interven- 
tion previously  filed,  asking  for  the  first  time  that  its 
mortgage  be  declared  a  prior  lien  upon  a  portion  of  the 
rolling  stock  of  the  railroad  company,  on  the  ground 
that  under  the  statute  of  Iowa  the  terminal  company 
had  acquired  a  landlord's  lien  thereon  for  rentals  under 
the  lease,  which  lien,  it  w^as  claimed,  was  prior  in  point 
of  time  and  right  to  the  railroad  mortgage.  On  Decem- 
ber 23,  1893,  the  board  of  directors  of  the  terminal 
company,  by  resolution  duly  adopted,  exercised  the 
right  of  re-entry  reserved  in  the  lease  by  reason  of  the 
default  in  the  payment  of  rent  continued  for  a  period  of 
more  than  30  days,  and  elected  to  declare  and  did  de- 
clare the  lease  and  all  rights  thereunder  forfeited,  and 
made  immediate  demand  upon  the  Sioux  City  &  North- 
ern Railroad  Company  and  its  receivers  for  the  surren- 
der of  the  demised  premises  to  the  lessor.  To  the 
amended  petition  of  intervention  the  Manhattan  Trust 
Company,  complainant,  made  its  answer,  denying  that 
a  landlord's  lien  attached  to  the  rolling  stock  of  the 
lessee  under  the  statute,  and  setting  up  the  nonpay- 
ment of  the  rent  under  the  lease,  and  the  action  of  the 
terminal  company,  through  its  board  of  directors,  de- 
claring the  lease  forfeited  ;  and  pleaded  the  statute  of 
limitations  of  Iowa,  which  provides  that  all  actions  for 
the  establishment  of  a  landlord's  lien  shall  be  brought 
within  six  months  after  the  expiration  of  the  lease;  and 
averred  that  the  lease  had  expired  more  than  six 
months  before  the  filing  of  the  amended  petition  of 
intervention.  The  circuit  court  held  that  the  terminal 
company,  as  the  original  lessor,  had  the  legal  right  to 
forfeit  the  lease  for  the   nonpayment  of   rent   without 
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consulting"  the  Trust  Company  of  North  America, 
mortgag-ee ;  and  that,  having-  elected  to  forfeit  the 
lease,  the  statute  of  limitations  immediately  commenced 
to  run,  and,  as  more  than  six  months  had  elapsed  be- 
fore the  filing-  of  the  amended  petition  of  intervention, 
the  cause  of  action  was  barred.  The  question  whether 
rolling  stock  used  upon  the  line  of  a  railroad  can  be 
said  to  be  so  used  within  the  limits  of  a  terminal  depot 
as  to  fasten  and  continue  a  landlord's  Hen  thereon 
under  the  landlord's  lien  law  of  Iowa  was  not  decided. 
Manhattan  Trust  Co.  v,  Sioux  Citj'  &  Northern  R.  Co., 
68  Fed.  Rep.  72.  From  the  decree  dismissing-  the 
petition  of  intervention  the  Trust  Company  of  North 
America  appealed  to  this  court.  In  this  court  the  ap- 
pellant expressly  waives  any  claim  to  a  lien  on  the  roll- 
ing- stock  which  was  acquired  by  the  railroad  company 
after  the  complainant's  mortgage  took  effect. 

Asa  F,  Call^  for  appellant. 

Geo.  H\  Wicko's/iam  {Messrs,  Sirofig"  and  Cadzua^ 
iader,  on  brief),  for  appellees. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit 

Judges. 

Caldwell,  Circuit  Judge,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

The  statute  relied  on  by  the  appellant  as  g'iving-  it  a 
landlord's  lien  on  the  rolling-  stock  of  the  railroad  reads 
as  follows  : 

**A  landlord  shall  have  a  lien  for  his  rent  upon  all 
crops  grown  upon  the  demised  premises,  and  upon  any 
other  personal  property  of  the  tenant  which  has  been 
used  on  the  premises  during-  the  term,  and  not  exempt 
from  execution,  for  the  period  of  one  year  after  a  year's 
rent  or  the  rent  of  a  shorter  period  claimed  falls  due  ; 
but  such  lien  shall  not  in  any  case  continue  more  than 
six  months  after  the  expiration  of  the  term."  Mc- 
Clain's  Code,  Iowa,  g  3192. 

We  think  this  statute  is  not  applicable  to  this  case. 
The  language,  "crops  grown  upon  the  demised  prem- 
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ises  and     *     *     *     any  other  personal  property  of  the 
tenant  which  has  been  used   on   the   premises,"    was 
never  intended  to  apply  to  the  fleeting"  use  made  of  a. 
terminal   or   other  railroad   station  by  a  railroad  train 
employed  in  interstate  traflBc.     If  the  leg*islature  had 
intended  to  fix  a  lien  on  the  rolling-  stock  of  a  long*  line 
of  railroad  running*  in  and  out  of  a  leased  station,  Ian- 
g-uage  more  appropriate  to  that  purpose   would    have 
been  used.     The  rolling-  stock  of  the  railroad  company 
upon  which  a  lien  is  claimed   under  the   statute   Avas 
used  for  traffic  purposes  over  the  whole  line  of  its  road, 
extending-  into  two  states,  and   on  connecting-  lines  to 
the  extent  that  such  use  is  usual  and  customary  among* 
railroads.     The  rolling-  stock  was  not  a  fixture  on  the 
leased  premises,  and  was  not  '*used  on  the  premises'* 
at  all,  further  than  to  be  run  in  and  out  of  the  leased 
station  at  Sioux  City  while  being  used  for  traffic  pur- 
poses over  its  own  and  connecting-  lines.     This  clearly 
is  not  such  a  use  as  the  statute  contemplates  as  essen- 
tial to  fasten  a  landlord's  lien  on  the  property  of  the 
tenant.     If  the  contention  of  the  appellant  is  sound,  and  a 
railroad  company  should  lease  half  a  dozen  stations  on  the 
line  of  its  road,  each  lessor  would   have  a  landlord's 
lien  on  all  the  rolling  stock  of  the  company  passing  in 
and  out  of  the  leased   station,  and   there   would  be  as 
many  conflicting  liens  as  there  w^ere   leased   stations, 
with  all  the  litigation,  including  restraining  orders  and 
injunctions,  which  commonly  attends  the  adjustment  of 
conflicting  liens  on  personal  property.     Such  a  condi- 
tion of  things  would  invite  the  obstruction  of  interstate 
commerce  and  the  carrying  of  the  United  States  mail» 
and  would  otherwise  interfere  with  the  public  conven- 
ience.    The  purpose  for  which  a  railroad  is  created  re- 
quires its  rolling  stock  to  be  kept  constantly  moving 
from  station  to  station  and  from  state  to  state,  going 
and  coming  in  the  discharge  of  the  railroad  company's 
duty  as  a  common  carrier.     This  is  a  very  diflFerent  use 
of  the  demised  premises  from  that  contemplated  by  the 
statute.     This  view  is  very  much  strengthened  by  the 
provisions  of  section  1967  of  McClain's  Code  of  Iowa. 
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That  section  relates  to  mortg-ag^es  on  railroads  and  de- 
clares that  "the  rolling-  stock  and  personal  property  of 
the  company  properly  belong^ing*  to  the  road  and  per- 
taining-thereto  shall  be  deemed  a  part  of  the  road." 
This  statute  would  seem  to  contemplate  that  the  roll- 
ing stock  shall  be  attached  to  the  road  ;  not  to  a  part  of 
the  road,  or  to  any  one  station  on  the  road,  but  to  the 
whole  line  of  road,  for  the  purpose  for  which  the  road 
itself  was  built. 

We  have  examined  the  decisions  of  the  supreme  court 
of  Iowa  to  which  counsel  on  either  side  have  referred 
us.  It  is  not  claimed  that  any  of  them  are  in  point, 
and  none  of  them  comes  near  enough  to  the  question  in 
this  case  to  aid  us  in  its  solution,  and  we,  therefore, 
make  no  reference  to  them.  The  conclusion  reached 
on  this  point  in  the  case  makes  it  unnecessary  to  decide 
whether  the  lessor  had  a  right,  under  the  circumstan- 
ces, to  declare  the  lease  forfeited.  The  decree  of  the 
circuit  court  is  affirmed. 


Cronan 
Crescent  City  R.  Co. 

[Supreme  Court  0/ Louisiana,  Nov.  /6,  J8g6.) 

Street  Railways — Duty  to  Passengers — Negligence.— It  is  the  duty 
of  the  carrier  to  convey  the  passenger  safely  to  his  destination. 
Any  want  of  care  on  the  part  of  the  street-car  conductor,  resulting 
in  injury  to  the  passenger,  will  make  his  principal  responsible  ;  but 
to  call  a  boy  passenger  to  the  platform  of  the  car,  about  to  reach  his 
destination,  the  signal  to  stop  the  car  given,  and  the  boy  called  at 
the  right  time,  will  not  be  deemed  negligence  of  the  conductor, 
charging  the  carrier  with  responsibility  for  injuries  to  the  boy  by 
falling  from  the  platform  or  car  steps,  the  fall  being  due  to  his  own 
imprudence.  Hutch.  Carr.  $^^  553  et  seq,,  665,  666  et  seg.;  Pennsyl- 
vania Co.  V.  Roy,  102  U.  S.  451 ;  1  Am.  &  Eng.  R.  Cas.  225. 

Same— Allowing  Boys  to  Ride  on  Platform. — The  court  distin- 
guishes this  case  from  that  of  negligence  implied  from  allowing 

6  (N.  s.)  A.  &  E.  R.  Cas.— 15 
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boys  of  tender  age  to  ride  on  platforms  of  street  cars.  Hemminir- 
way  V.  Railway  Co.,  72  Wis.  42,  33  Am.  &  Eng.  R.  Cas.  511 ;  Rail- 
way Co.  V.  Bohn,  27  Mich.  510  ;  Crissey  z\  Railway  Co.,  75  Pa.  St-  86. 

Injuries  to  Child— Contributory  Negligence.— The  carrier  of  pas- 
sengers will  not  be  held  responsible  for  injury  to  a  boy  passenger 
caused  by  his  own  imprudence,  merely  because  of  his  age,— nearly 
10  years.     Hutch.  Carr.  ^  666  er/  seq,,  and  authorities  there  cited. 

(Syllabus  by  the  Court.) 

Appeal  from  parish  of  Orleans  civil  district  court. 
A'ffi.rined. 

Benjamiji  Rice  Forman  and  Beujamin  RiccFonnau, 
Jr, ,  for  appellant. 

Fmn-ar,  Jonas  dc  KnUtsdmitt,  for  appellee. 

Filler,  J.  This  appeal  is  from  the  judg-ment  of 
the  lower  court  rejecting*  plaintiff's  demand  JFor  dam- 
ag'es  for  injuries  to  his  minor  son,  arising,  the  petition 
alleges,  from  the  careless  striking  or  pushing  the  son 
«    o.  * .  by  the  conductor  of  defendant's  street-rail- 

way  car,  the  son  being  a  passenger,  and  by 
that  striking  or  pushing  plaintiff's  son  fell  from  the 
car  with  great  force  on  the  stone  pavement,  sustaining 
the  bruises  and  other  injuries  for  which  the  suit  seeks 
damages.  The  answer  is  the  general  issue,  and  im- 
putes the  injuries  of  the  son  to  his  fault  and  negligence 
in  jumping  from  the  car  while  in  motion.  The  allega- 
tion in  the  petition  is  of  negligence  on  the  part  of  the 
conductor  that  would,  if  sustained  by  testimony,  fix 
liability  on  the  defendant.  It  is  the  carrier's  duty  to 
carry  his  passenger  safely  to  his  destination,  and  any 
carelessness  of  the  conductor  in  striking,  pushing  the 
passenger,  or  other  form  of  imprudence,  whereby  he 
falls  from  the  car  and  is  injured,  will  make  the  carrier 
responsible.  Story,  Bailm.  §  593 6'/  seq.\  Hutch.  Carr. 
§  553  et  seq. ;  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451  ; 
1  Am.  &  Eng.  R.  Cas.  225  ;  Steamboat  Co.  v.  Brockett, 
121  U.  S.  637.  We  have  therefore  given  careful  atten- 
tion to  this  branch  of  the  case.  It  seems  that  when  the 
car  neared  the  corner  at  which  the  boy  was  to  alight  he 
came  to  the  platform  on   the  signal  of  the  conductor, 
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passed,  or  as  he  says,  **  dodg-ed,"  under  his  arm,  raised 
to  pull  the  bell  rope  for  g-iving  the  requisite 
notice  for  stopping-  to  the  motorman.  The  J*'|**J^4"'"'^"~ 
boY  testifies  he  was  struck  on  the  shoulder  -ii-fiifeiee. 
by  the  arm  of  the  conductor  in  its  descent 
from  pulling-  the  bell  rope.  A  fellow  passenger,  seated 
near  the  door  of  the  car  on  the  side  opposite  to  that  on 
which  the  boy  was  to  alig-ht,  testifies  most  distinctly  the 
boy  had  reached  the  step,  fell  from  it  when  the  conduc- 
tor's arm  was  still  raised,  and  was  not  struck  by  it. 
The  testimony  of  the  fellow  passeng-er  is  not  marked 
by  the  expressions  often  occurring-  in  neg-ative  testi- 
mony. He  states  he  had  the  boy  in  full  view,  saw  him 
fall,  and  saw  the  conductor's  arm  raised  at  the  time,  and 
it  did  not  strike  the  boy.  In  aid  of  this  testimony  it  is 
urged  on  us  that  in  pulling-  the  bell  rope  the  conductor 
uses  his  hand  in  a  direction  lateral  to  the  rope,  does  not 
taove  his  arm  downwards  ;  and,  even  if  downwards, 
that  the  slack  of  the  bell  rope  is  not  sufficient,  consid- 
ering the  heig-ht  of  the^rope  from  the  platform,  to  per- 
mit the  elbow  of  the  conductor's  arm  to  come  in  con- 
tact with   the  shoulders  of  a  boy  shown  to  be  four  feet 

• inches  hig-h.     Whatever  the  force  of  this  arg^u- 

ment,  it  is  aided  if,  according-  to  the  testimony  of  the 
fellow  passenger,  the  boy  was  on  the  step.  But,  irre- 
spective of  the  arg'ument  based  on  the  position  and 
height  of  the  boy,  and  the  distance  of  the  bell  rope  from 
the  platform  or  the  step,  in  the  condition  of  the  testi- 
mony, to  sustain  the  charge  of  negligence  in  striking 
or  pushing  the  boy,  we  would  have  to  disregard  the 
very  positive  testimony  of  the  fellow  passenger,  and 
the  equally  distinct  testimony  of  the  conductor,  that  the 
boy  was  neither  pushed  nor  struck.  The  boy  is, 
doubtless,  truthful  of  his  impression.  His  statement 
that  "  he  dodged  under  the  conductor's  arm,  he  went 
to  pull  the  bell  rope,  and  hit  him  (the  witness)  in  the  back, 
and  that  is  all  he  knew  until  he  was  brought  home, 
lying  in  bed,"  etc.,  puts  the  boy  with  his  back  to  the 
conductor,  and  we  are  inclined  to  think  the  supposed 
stroke  on  the  boy's  back  was  an  inference  ;    but,  how- 
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ever  regfarded,  confronted,  as  the  testimony  of  the  boy 
is,  with  that  of  the  fellow  passenger  and  the  conductor, 
we  are  unable  to  accept  the  theory  of  the  petition  as 
that  of  the  accident.  On  this  issue  of  fact,  too,  the 
judgfment  appealed  from  was  ag-ainst  plaintiff,  and  the 
record  shows,  in  our  opinion,  no  basis  to  disturb  the 
conclusion  of  the  lower  court  on  this  branch  of  the  case. 
The  plaintiff  conceives  that  the  testimony  furnishes 

a  basis  of  liabilitv  of  the  defendant,  althouorh 
i*"i*t/i[we'oii  "^^  alleged  in  the  petition,  /.  c.^  that  the  boy 
putrorn.  was  exposed  to  danger  on  the  platform.    The 

defendant  earnestly  contends  that  plaintiff 
should  be  restricted  to  the  cause  of  the  injury  stated  in 
the  petition.  We  have,  howev^er,  considered  the  testi- 
mony on  which  plaintiff  relies.  The  plaintiff  brings  to 
our  notice  the  rules  of  the  defendant  company  for  the 
guidance  of  its  conductors  and  motormen,  one  of  which 
rules  is  that  children  unattended  by  their  parents  will 
not  be  permitted  to  stand  on  either  platform  of  the  car. 
The  plaintiff  claims  the  rule  was  not  observed  in  this 
case;  that  its  non-observ^ance  caused  or  contributed  to 
the  accident ;  that  there  was  negligence  of  the  conduc- 
tor chargeable  to  the  defendant.  The  law,  with  rea- 
son, exacts  of  the  carrier  greater  care  of  the  passenger, 
a  child,  of  tender  age,  than  of  an  adult.  Hutch.  Carr. 
5$5$  665,  666,  c/  sec/.  The  rule  simply  affirms  the  pru- 
dence enjoined  by  the  law.  The  child,  in  the  language 
of  the  text  writer,  should  not  be  permitted  to  occupy 
positions  of  danger,  nor  otherwise  expose  himself  to  in- 
jury, at  least  without  warning.  The  cases  illustrating 
this  are  cited  by  the  text  writer  and  by  plaintiff.  In 
Crissey  t'.  Railway  Co.,  75  Pa.  St.  83,  the  boy,  13 
years  old,  was  permitted  to  ride  on  the  platform  of  the 
car,  with  no  admonition  or  objection  from  the  conduc- 
tor, and  announcing  his  purpose  loud  enough  for  the 
conductor  to  hear,  the  boy  stepped  off  the  car  while  in 
motion,  was  dragged  by  it,  and  was  injured.  The  case 
cited,  Ridenhour  v.  Railway  Co.,  102  Mo.  270,  we  have 
not  examined,  and  presume  it  is  of  the  type  indicated  in 
the  text  book.     In  Railway  Co.  r.  Bohn,  27  Mich.  510, 
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the  child  was  permitted  to  ride  on  the  platform,  fell  off, 
and  was  injured.  In  Hemming-way  v.  Railway  Co., 
72  Wis.  42,  33  Am.  &  Eng*.  R.  Cas.  511,  the  car  pass- 
ed the  station,  the  destination  of  a  boy  passenger,  it  be- 
ipg"  intended  the  train  should  return  to  that  station,  but 
the  boy,  ignorant  of  this  intention,  jumped  from  the 
moving"  train,  and  was  injured.  Hutch.  Carr.  S§  665, 
()66,  el  scq.  In  the  first  of  these  cases,  the  appellate 
court  set  aside  the  verdict  directed  by  the  lower  court, 
and  held  the  question  of  negligence  should  have  been 
submitted  to  the  jury.  In  the  cases  from  27  Mich,  and 
72  Wis.,  the  defendant  carriers  were  held  liable,  in  the 
the  one  case  because  the  conductor  permitted  the  chil- 
dren to  ride  on  the  platform,  a  position  of  danger,  and 
in  the  other  because  the  child  was  not  told  the  car  was 
to  return  after  passing  the  station.  In  this  case  the 
boy's  account  is,  when  he  got  between  South  and  La- 
fayette streets,  the  conductor  signaled  him  to  come  to 
the  platform,  saying,  "The  next  corner  is  yours." 
The  boy  states  he  dodged  under  the  conductor's  arm  ; 
that  when  he  went  to  pull  the  bell  he  hit  him  (the  boy) 
on  the  back,  and  he  adds  that  is  all  he  knew  until  he 
found  himself  at  home  in  bed.  We  gather  from  the 
other  witnesses  that  when  the  car  got  to  South  street, 
the  boy's  destination,  the  motorman  motioned  the  boy 
to  the  platform,  that  he  left  his  seat,  came  out,  and  as 
the  conductor  put  his  hand  on  the  bell  to  pull  it,  and 
before  he  had  time  to  pull,  the  boy  had  fallen  off  the 
car.  The  testimony  to  this  effect  comes  from  a  fellow 
passenger,  and,  to  some  extent  at  least,  is  supported  by 
that  of  other  passengers  and  the  conductor.  It  seems 
to  us  the  case  is  distinguished  from  that  in  which  the 
boy  passenger  is  permitted  to  ride  on  the  platform.  To 
use  the  platform  in  lieu  of  the  seats  inside  during  the 
course  of  the  transportation  is  not  the  same  as  calling 
the  boy  to  the  platform  when  the  car  is  about  stopping 
at  his  destination.  The  boy  was  in  his  seat  when  call- 
ed,— until  called  to  alight.  We  do  not  understand  it  to 
be  questioned  that  the  stop  signal  was  made  and  the 
boy  called  at  the  right  time,  and  he  had  to  come  to  the 
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platform  to  alight.  His  fall  after  he  g^ot  there,  not 
caused  by  the  push  of  the  conductor,  as  charg-ed  in  the 
petition,  must,  in  our  view,  have  resulted  from  his  miss- 
ing his  footing  on  alighting  from  the  car  before  it  came 
to  a  full  stop.  The  evidence  submitted  compels  the 
conclusion  the  fall  was  due  to  his  imprudence. 

It  is  urged  on  us,  however,  that  negligence  is  not 
imputable  to  children  of  tender  age.  It  is,  however, 
equally  true  that  carelessness  in  children  who  are  of 
■  I  .  «  «..«^  age  sufiBcient  to  exercise  discretion  for  the 
fintribBtorj  i«f .    avoidancc    ot    injury   to    themselves   when 

traveling  in  street  cars  is  recognized.  Hutch. 
Carr.  §  666  et  scq.  The  law  does  not  fix  this  age  of 
discretion.  All  that  we  have  before  us  on  this  branch 
of  the  case  is  that  the  parents  of  the  boy  deemed  him 
old  enough  to  travel  by  himself,  and  the  fact  he  was 
nearly  10  years  of  age.  If,  as  w^e  hold,  he  vv'as  not  ex- 
posed to  peril,  and  could  have  left  the  car  w^th  safety 
using  ordinary  care,  we  do  not  think  the  defendant  can 
be  held  liable  merely  and  only  because  of  the  boy's  age. 
Neither  reason  nor  the  authorities  exact  that  the  carrier 
of  passengers  shall  anticipate  and  guard  against  in- 
juries which  ordinary  prudence  would  avoid,  and  that 
prudence,  it  seems  to  us,  is  not  dispensed  with  on  the 
part  of  a  boy  placed  on  the  car  by  his  parents,  and  of 
that  intelligence  usual  to  the  age  of  10.  We  cannot, 
therefore,  on  this  ground, — that  his  age,  in  effect,  made 
his  imprudence  the  neglect  of  the  conductor, — hold  de- 
fendant liable. 

We  have  given  attention  to  the  case  in  all  its  aspects, 
and  to  the  authorities  cited  by  plaintiff,  and  our  conclu- 
sion is  the  defendant  cannot  be  adjudged  responsible 
for  the  accident.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  lower  court  be 
affirmed,  with  costs. 
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Young 

V. 

Chicago,  M.  &  St.  P.  R.  Co. 

{Supreme  Court  vf  Iowa,  Dec,  12,  i8g6.) 

Boarding  Moving  Car.* — Where  a  state  statute  provides  that  no 
person  shall  get  on  an  engine  or  car,  stationary  or  in  motion,  upon 
a  railway  track,  unless  in  so  doing  he  shall  be  *' acting  in  compli- 
ance with  law,  or  by  permission,  under  the  lawful  rules  and  regula- 
tions of  the  corporation  then  owning  and  managing  such  railroad," 
the  plaintiff  in  an  action  against  a  railway  company  to  recover 
damages  for  injuries  received  while  boarding  a  moving  train  can 
not  recover  unless  he  shows  that  in  Iwarding  the  train  he  was  **  act- 
ing in  compliance  with  law,  or  by  permission,  tinder  the  lawful 
rules  and  regulations  of  the  "  defendant  company. 

Same — Invitation  of  Conductor. — If  in  so  doing  the  plaintiff  acted 
by  the  permission  or  direction  of  the  conductor  in  charge  of  the 
train,  in  order  to  recover  he  must  show  that  such  permission  or 
direction  was  under  the  lawful  rules  and  regulations  of  the  defend- 
ant company. 

Appeal  from  Guthrie  county  district  court.  Re- 
versed. 

This  is  an  axrtion  for  damages  which  plaintiff  claims 
to  have  sustained  because  of  injuries  received  while  at- 
tempting- to  board  a  moving-  train  of  the  de-  ^ 
fendant  company  at  Kirkland,  111.  Plaint- 
iff was  a  resident  of  Yale,  Iowa,  and  was  shipping-  four 
cars  of  live  stock  from  his  home  to  Chicag-o,  111.  He 
was  accompanjMng-  said  stock,  and  was  ridingf  on  a  ship- 
ptir's  pass.  As  the  train  slowed  up  at  Kirkland, 
plaintiff  claims  the  conductor  advised  him  that  they 
would  have  15  minutes  at  Kirk  land  for  lunch,  and  also 
stated  that  there  was  a  lunch  counter  there.      Plaintiff 

*Noie.-'See  Omaha  St.  R.  Co.  v.  Martin,  48  Neb.  65,4  Am.  &  ^ng. 
R.  Cas.  N.  S.  1 ;  Cicero,  etc.,  R.  Co.  v,  Meixner,  160  111.  320,  4  Am.  & 
Eng-.  R.  Cas.  N.  S.  246 ;  Finkeldey  v.  Omnibus  Cable  Co.,  114  Cal. 
28,  5  Am.  &  Kng,  R.  Cas.  N.  S.  393 ;  notes  3  Am.  &  ^ng,  R.  Cas.  431 ; 
47  Id.  541 ;  52  Id.  284 ;  2  Rap.  &  Mack's  Dig.  453. 
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claims  he  g"ot  out  of  the  caboose,  and,  with  others,  en- 
tered the  lunch  room,  and  shortly  thereafter  the  train 
was  seen  to  move,*  whereupon  some  one  asked  the  con- 
ductor if  the  train  was  going*,  and  he  replied,  "Yes; 
better  get  on  ;  the  train  was  going,"  or  **Get  on  the 
train,  if  you  don't  want  to  get  left,"  or  something  to 
that  effect.  Whereupon  plaintiff  hastened  from  the 
lunch  room,  and  ran  to  the  rear  of  the  train,  which,  he 
testifies,  was  going  at  from  three  to  four  miles  an  hour, 
and  attempted  to  climb  on  the  rear  platform  of  the 
caboose.  In  making  the  attempt,  and  while  having 
hold  of  a  car,  a  jerk,  as  he  claims,  of  the  train,  loosen- 
ed his  hold,  and  he  fell  on  the  rails,  breaking  and  oth- 
erwise injuring  his  teeth,  and  inflicting  other  injuries. 
The  defendant  pleaded  a  general  denial,  and  that  the 
accident  was  caused  by  plaintiff's  negligence  ;  also  a 
statute  of  the  state  of  Illinois  prohibiting  passengers 
from  mounting  moving  trains.  A  trial  was  had  to  a 
jury,  which  returned  a  verdict  for  plaintiff  in  the  sum 
of  S125.  Judgment  was  entered  upon  the  verdict,  from 
which  defendant  appeals. 

E,  IV.   Weeks  and  Wrig-ht  &  Baldzvin^  for  appellant. 
^S*.  D,  Nichols^  for  appellee. 

KiNNE,  J.  1.  Our  conclusion  in  this  case  requires 
the  consideration  of  but  one  question,  which  we  deem 
decisive  of  plaintiff's  rights.  The  defendant  pleaded  a 
statute  of  the  state  of  Illinois    which   provides  :     *'  No 

person  or  minor  shall  climb,  jump,  step, 
BMHinf  i«rfDr    staud  upon,  cling  to  or  in  any  way  attach 

himself  to  any  locomotive  engine  or  car,  eith- 
er stationary  or  in  motion,  upon  any  part  of  the  track 
of  anj'^  railroad,  unless  in  so  doing  he  shall  be  acting  in 
compliance  with  law,  or  by  permission,  under  the  law- 
ful rules  and  regulations  of  the  corporation  then  own- 
ing and  managing  such  railroads."  Kurd's  Rev.  St. 
1891,  c.  114,  §  79.  Another  section  provides  for  the 
imposition  of  a  fine  for  a  violation  of  the  act.  Id.  §  81. 
Plaintiff  cannot  recover  in  this  action  if  his  own  negli- 
gence contributed  to  produce  the  injuries  of  which  he 
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complains.  If  such  injuries  were  received  as  a  direct 
result  of  a  violation  of  the  statute  of  the  state  of  Illi- 
nois, then  it  must  be  held  that  his  act  in  attemptinf^  to 
mount  the  moving*  train  was,  as  a  matter  of  law,  negfli- 
j^ence,  which  precludes  his  recovery.  One  may  not  be 
guilty  of  contributory  negrligence  who  receives  an  in- 
jury while  he  is  engagfed  in  an  act  in  violation  of  law. 
Gross  V.  Miller,  (Iowa)  61  N.  W.  385;  Schmid  v, 
Humphrey,  48  Iowa  652 ;  Van  Horn  v.  Railway  Co.,  63 
Iowa  68. 

The  test  is,  was  the  unlawful  act  the  proximate 
cause  of  the  accident  or  injury  ?  If  so,  he  cannot  re- 
cover. Beach,  Contrib.  Neg.  55<J  45-47  ;  4  Am.  &  En^r. 
Enc.  Law,  p.  50  ;  Gross  z\  Miller  (Iowa)  61  N.  W. 
385.  In  other  words,  if  there  was  such  a  relation  or 
connection  between  the  accident  and  the  act  of  violating* 
the  statute  of  the  state  of  Illinois,  on  part  of  the 
plaintiff,  as  to  cause  or  help  to  cause  the  accident,  then 
he  was  gfuilty  of  contributory  negfligence  as  a  matter 
of  law.  Gross  v.  Miller  (Iowa)  61  N.  W.  385 ;  Van 
Horn  V.  Railway  Co.,  63  Iowa,  68;  Schmid  r.  Hum- 
phrey, 48  Iowa,  652  ;  Gribble  v.  City  of  Sioux  City,  38 
Iowa,  390.  It  is  said  in  Herman  z\  Railway  Co.,  79 
Iowa,  162,  in  speaking*  of  an  instruction:  **This  in- 
struction is  conceded  to  be  correct,  because,  by  section 
2,  c.  148,  Laws  16th  Gen.  Assem.,  it  would  have  been 
a  misdemeanor  for  plaintiff  to  jump  from  the  train 
while  it  was  in  motion,  and  under  such  a  state  of  facts, 
the  law  would  conclusively  presume  that  the  injury 
was  the  result  of  his  own  negrlig'ence."  The  statute 
in  this  state  relating*  to  getting-  on  and  off  moving 
trains  is  in  substance  like  that  of  Illinois,  above  quoted. 
In  Raben  r.  Railway  Co.,  74  Iowa,  732,  it  was,  in 
effect,  held  that,  under  the  statute  of  this  state,  if  the 
^ct  of  an  injured  party  in  getting  off  of  a  train  was  a 
misdemeanor,  she  could  not  recover.  The  same  rule  is 
recogfnized  in  Galloway  v.  Railway  Co.,  87  Iowa,  466. 
The  failure  to  comply  with  a  duty  imposed  by  statute 
<>r  ordinance  is  usually  held  to  be  neg-ligence  as  a  mat- 
ter of  law.     Smith  v.   Traders'   Exchange  (Wis.)  64 
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N.  W.  1041.  This  mig-ht  be  otherwise  if  the  act  of 
the  one  who  inflicted  the  wrong-  was  wantonly  or  will- 
fully done.  Unless,  then,  plaintiflF  has  shown  that,  in 
attempting"  to  mount  the  moving-  train,  he  was  ''acting* 
in  compliance  with  law,  or  by  permission,  under  the 
lawful  rules  and  reg-ulations  of  the"  defendant  com- 
pany, his  act  will  prevent  his  recovery. 

2.  The  claim  of  plaintiff  is  that  he  had  the  "per- 
mission of  the  conductor  of  the  train,  or,  being-  directed 

by  him  (which  amounts  to  the  same  thing-)^ 
orcoidi'tin"*"    had  a  right  to  infer  that  he  was  acting-  in 

compliance  with  the  rules  and  regulations 
of  the  defendant  company i"  There  is  nothing  in  the 
record  to  show  what  the  "lawful  rules  and  regula- 
tions" of  the  defendant  were.  It  cannot  be  assumed 
that  they  were  such  as  to  authorize  trainmen  to  advise 
passengers  to  violate  a  law  of  the  state,  especially  when 
such  violation  was  likely  to  be  followed  by  an  injury 
to  the  passenger.  Nor  do  we  agree  with  counsel  for 
the  plaintiff  that  it  was  incumbent  upon  the  defendant 
to  plead  and  prove  these  rules  and  regulations.  Plaintiff 
was  ;/>ri77ia  facie  acting  in  violation  of  the  law  in  at- 
tempting to  board  the  moving  cars.  If  he  was,  in  so 
doing,  acting  in  compliance  with  law,  or  by  permission, 
under  the  lawful  rules  and  regulations  of  the  defend- 
ant, it  was  incumbent  upon  him  to  establish  that  fact. 
He  has  not  done  so,  and,  it  seems  to  us,  is  in  no  posi- 
tion to  recover  until  he,  by  proper  proof,  brings  him- 
self within  the  provisions  of  the  statute  which  excuse 
his  act  in  attempting  to  mount  the  moving  cars.  This 
court  said,  in  the  Raben  Case  :  "  The  burden  was  on 
plaintiff  to  prove  that  the  circumstances  of  the  occur- 
rence were  such  that  she  was  entitled  to  recover  for 
the  injury  she  sustained,  and  the  question  of  her  right 
to  recover  depends  upon  whether  her  own  act  was  law- 
ful. It  follows,  necessarily,  that  she  is  not  entitled  to 
recover  without  proof  that  she  was  acting  lawfully  at 
the  time."  Our  conclusion  renders  it  unnecessary  that 
we  consider  other  questions  argued.     Reversed, 
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DlSTLER 

V. 

Long  Island  R.  Co. 

(Court  of  Appeals  of  New  York  ^  Jan,  /p,  iSqj,) 

Boarding  Moving  Train — Negligence. — A  person,  in  compliance 
with  the  direction  of  the  conductor,  attempted  to  step  on  board  of  a 
train  moving-  past  a  platform  at  the  rate  of  two  or  three  miles  an 
hour,  and  was  thrown  and  injured  by  the  sudden  starting  of  the 
train.  Held,  that  he  was  not  negligent  per  sc,  but  that  the  question 
of  his  contributory  negligence  and  of  the  negligence  of  the  railway 
company  were  questions  of  fact  for  the  jury. 

Same — Proximate  Cause. — The  stepping  on  the  moving  train 
could  not,  as  a  matter  of  law,  be  held  the  proximate  cause  of  his 
injury. 

Appeal  from  supreme  court,  general  term,  Second 
deoartment.     Reversed, 

F.  R,  Gilberts  for  appellant. 
W,  C.  Bcecher^  for  respondent. 

Martin,  J.  This  action  was  to  recover  damag-es  for 
personal  injuries  alleged  to  have  been  caused  by  the 
defendant's  negligence.  On  the  21st  day  of  June,  1892, 
the  plaintiff  was  at  Manhattan  Crossing,  awaiting  a 
train  by  which  to  reach  Deer  Park.  Manhattan  Cross- 
ing* is  a  regular  station  upon  the  defendant's  road, 
where  all  its  trains  stopped  going  east.  After  remain- 
ing a  short  time,  a  train  arrived  going  in  an  opposite 
direction,  when  the  plaintiff  inquired  of  the  conductor 
the  time  of  the  next  train  going  to  Deer  Park,  who 
replied  that  he  would  return  with  his  train  in  30  or  35 
minutes  and  stop  for  him.  The  train  returned,  and 
while  passing  slowly  along  the  platform,  at  the  rate  of 
two  or  three  miles  an  hour,  the  conductor  bade  the 
plaintiff  get  on.     At  the  time  the  plaintiff  was  on  the 
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station  platform,  and,  in  compliance  with  the  direction 
of  the  conductor,  stepped  upon  the  steps  leading-  to  the 
forward  platform  of  the  second  car,  passed  on  until  one 
foot  was  upon  the  platform  and  the  other  was  upon  the 
first  step  below,  when  the  train  started  with  a  sudden 
jerk  or  lurch,  which  threw  him  from  the  car,  and  he 
was  seriously  injured.  When  the  plaintiff  rested,  the 
defendant  moved  to  dismiss  the  complaint  upon  the 
gfrounds  that  no  neg-lig^ence  on  its  part  had  been  proved, 
and  that  the  plaintiff  was  guilty  of  contributor^'  neg^li- 
g-ence.  The  motion  was  g-ranted.  The  plaintiff  then 
asked  the  court  to  submit  the  case  to  the  jury  upon  the 
facts  established  by  the  evidence,  which  was  denied  on 
the  |[f round  that  the  plaintiff  was  g'uilty  of  contributory 
neg-lig-ence,  as  a  matter  of  law .  To  that  ruling-  the  plaint- 
iff dulj^  excepted .  In  making-  it  the  court  apparently  re- 
lied solely  upon  the  case  of  Hunter  v.  Railroad  Co.,  126 
N.  Y.  18  ;  47  Am.  &  Eng-.  R.  Cas.  534.  The  question  to 
be  determined  in  this  case  is  whether,  as  a  matter  of 
law,  the  plaintiff  was  g-uilty  of  contributory  neg-lig-ence 
in  g-etting-  onto  the  train,  in  pursuance  of  the  direction 
of  the  conductor,  while  it  was  moving  at  the  rate  of  two 
or  three  miles  an  hour,  when  there  was  nothing  to  in- 
dicate any  unusual  or  peculiar  danger.  Inasmuch  as 
the  decisions  of  the  trial  court  and  general  term  seem 
to  be  based  upon  the  Hunter  Case,  it  is  proper  to  ex- 
amine the  decisions  of  this  court  in  that  case,  to  ascer- 
tain whether  the  principle  there  decided  upholds  the 
determination  of  the  courts  below. 

When  the  Hunter  Case  was  in  this  court  on  the  first 
appeal,  it  was  reversed  upon  the  ground  that  the  plaint- 
iff was  guilty  of  contributory  negligence  in  boarding  a 

train  moving  at  the  rate  of  from  four  to  six, 

T™S-lreX*"nM.  ^^  ^ix  ^o  eight  miles  an  hour,  although  he 

was  within  three  or  four  feet  of  an  elev^ated 
freight  platform,  which  was  only  about  six  inches  from 
the  side  of  the  moving  car.  The  opinion  on  the  first 
appeal  discloses  that  the  decision  was  then  based  chiefly 
upon  the  rapidity  with   which  the  train   was   moving 
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when  the  intestate  attempted  to  g-et  on  ;  the  court,  in 
effect,  holding"  that  to  board  a  train  moving  from  four 
to  six,  or  from  six  to  eight,  miles  an  hour,  was  so  dan- 
gerous and  hazardous  that  it  must  be  regarded  as  negli- 
gence, as  matter  of  law,  notwithstanding  the  conductor 
directed  him  to  do  so.  At  the  same  time  it  recognized 
the  fact  that  there  were  cases  in  which  an  attempt  to 
^et  off  or  on  a  moving  train  would  not  be  reg'arded  as 
negligence  perse,  and  where  the  question  of  negligence, 
upon  all  the  facts,  should  be  submitted  to  the  jur}\ 
When  the  case  was  in  this  court  upon  a  second  appeal, 
it  appeared  by  the  record  that  there  had  been  a  change 
in  the  evidence,  so  that  the  train  was  described  as  mov- 
ing at  the  rate  of  from  one  to  two,  instead  of  from  four 
to  six,  or  six  to  eight,  miles  an  hour.  The  court 
reversed  the  judgment  upon  the  ground  that  the  plaint- 
iff's intestate  was  negligent,  and  that  his  act  contri- 
buted to  his  death.  This  conclusion  seems  to  have 
rested  principally  upon  the  presence  of  an  elevated 
freight  platform  in  close  proximity  to  the  place  where 
the  intestate  attempted  to  board  the  moving  car,  so 
that,  in  case  of  a  misstep  or  other  slight  accident,  his 
injury  from  contact  therewith  was  almost,  if  not  abso- 
lutely, certain.  The  court,  however,  again  recognized 
in  its  opinion  the  existence  of  cases  where  an  attempt 
to  board  or  alight  from  a  moving  train  would  not  be 
regarded  as  negligence,  as  a  matter  of  law,  but  stated 
that  that  was  not  one  of  those  cases.  I  think  it  mav  be 
said  of  the  decisions  in  that  case  that  in  the  first  it  was 
held  that  it  was  negligence  perse  to  board  a  train  mov- 
ing from  four  to  six,  or  six  to  eight,  miles  an  hour,  on  ac- 
count of  its  comparatively  rapid  motion  ;  and,  in  the  sec- 
ond, as  the  danger  was  manifest,  unusual,  and  peculiar, 
and  must  have  been  seen  and  understood,  that,  although 
moving  at  a  less  rate  of  speed,  it  was  negligence,  as  a 
matter  of  law,  to  attempt  to  board  it  while  in  close 
proximity  to  a  prominent  obstruction,  so  situated  that 
in  case  of  failure,  or  of  a  misstep  or  other  slight  mis- 
adventure, the  risk  of  being*  thrown  against  the  ob- 
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struction  and  injured  would  be  imminent.  It  is  obvious 
that  the  facts  upon  which  the  decisions  in  the  Hunter 
Case  were  based  are  essentially  unlike  those  in  the  case 
at  bar.  Upon  the  first  appeal  in  that  case  the  train  was 
shown  to  have  been  moving-  at  a  rate  of  speed  gfreatly 
in  excess  of  that  at  which  a  person  would  ordinarily 
walk,  and  in  the  s.econd  the  proof  was  that,  while  the 
train  was  moving-  less  rapidly,  still  the  attempt  to  board 
it  was  manifestly  attended  with  such  peculiar  and  cer- 
tain danger  from  surrounding  obstacles  as  to  make  it 
negligence  to  do  so.  Neither  of  those  conditions  exists 
in  this  case.  Here  the  train  was  moving-  at  a  rate  of 
speed  not  greater  than  an  ordinary  walk.  There  w^as 
a  long  platform  at  the  station,  unobstructed,  with  noth- 
ing to  indicate  that  any  unusual  danger  was  to  be  ap- 
prehended in  stepping-  upon  the  train.  Thus,  it  is  ap- 
parent that  the  Hunter  Case  is  plainly  distinguishable 
from  the  case  at  bar,  and  that  the  decisions  in  that  case 
do  not  sustain  the  determination  of  the  courts  below. 
Unless  this  court  shall  hold  that  it  is  negligence. ^<'r  se 
to  step  upon  a  moving  train,  no  matter  how  slight  its 
motion,  this  judgment  cannot  be  upheld.  We  think 
the  decisions  in  the  Hunter  Case  have  gone  to  the  full- 
est limit  to  which  this  principle  should  be  extended. 
It  is  a  matter  of  common  knowledge  that  it  is  of  daily 
occurrence  that  ordinarily  prudent  persons  safely  board 
a  train  or  car  moving  at  two  or  three  miles  an  hour. 
We  are  not  prepared  to  hold  that  it  is  negligence  fcr  se 
to  step  upon  a  train  moving  at  that  rate  of  speed.  To 
do  so  would  encroach  upon  the  proper  province  of  a 
jury.  There  is  another  distinction,  between  this  and 
the  Hunter  Case.  In  this  case  the  proof  discloses  that 
the  conductor  was  in  entire  charge  of  the  train,  as  the 
representative  of  the  defendant.  When  the  train  first 
passed,  he  informed  the  plaintiff  that  upon  his  return 
he  would  stop,  so  he  could  take  the  train  to  Deer  Park. 
He  doubtless  had  authority  to  make  that  agreement. 
In  pursuance  of  it,  the  plaintiff  remained  at  the  station 
until  the  train    returned,   when,   while  the  train    was 
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g-oing"  at  a  rate  of  speed  which  appeared  to  render  it 
reasonably  safe,  he  complied  with  the  direction  of  the 
conductor,  and  boarded  it.  We  are  not  prepared  to 
hold  that,  under  those  circumstances,  the  direction  of 
the  conductor  was  of  no  importance.  While  it  was 
held  in  the  Hunter  Case  that  such  a  direction  was  un- 
important where  it  was  manifest  that  to  comply  with  it 
was  imminently  dangerous,  yet  here,  as  no  such  con- 
dition existed,  that  principle  has  no  application. 

There  is  another  ground  upon  which  we  think  the 
judgment  should  be  reversed.  Even  if  it  were  assumed 
that  the  plaintiff  was  negligent  in  stepping 
upon  a  moving  train,  yet  it  cannot  be  held,  SJIJ."^*^"'** 
as  a  matter  of  law,  that  such  negligence,  in 
any  proper  sense,  contributed  to  his  injury.  The  dan- 
ger which  attended  the  boarding  of  a  moving  train  had 
been  passed.  The  plaintiff  was  upon  the  train,  and  in 
a  situation  of  safety,  unless  there  was  an  accident,  or 
some  mismanagement.  His  injury  can  hardly  be  said 
to  be  the  proximate  result  of  stepping  upon  the  moving 
train,  or  to  have  been  occasioned  by  his  inability  to 
safely  reach  a  seat  because  the  car  was  in  motion.  The 
direct  and  proximate  cause  of  his  injury  was  the  mis- 
management of  the  train,  causing  a  sudden  jerk  or 
lurch  which  threw  the  plaintiflF  therefrom,  or  at  least 
the  question  whether  that  was  the  cause  was  a  question 
of  fact  for  the  jury.  We  are  of  the  opinion  that  the 
questions  of  the  defendant's  negligence,  and  the  plaint- 
iff's freedom  from  contributory  negligence  were,  under 
the  evidence,  questions  of  fact,  and  should  have  been 
submitted  to  the  jury.  The  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Gray,  J.  (dissenting).  I  dissent  from  the  conclusion 
reached  by  the  majority  of  my  associates,  because,  in 
all  the  main  and  material  facts,  this  case  cannot  be  dis- 
tinguished from  the  Hunter  Case,  112  N.  Y.  371,  37 
Am.  &  Eng.  R.  Cas.  74  ;  Id.  126  N.  Y.  18,  47  Am.  & 
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Eng*.  R.    Cas.    534, — which  in   turn  rested  upon   the 
principle  decided  in  the  Solomon  Case,  103  N.  Y.  437, 
27  Am.  &  Engf.  R.  Cas.  155.     This  train  was  a  special 
train,  which  was  not  scheduled  to  stop  at  the  station, 
and  upon  which  the  plaintiff  had  no  rig"htto  be  carried. 
The  plaintiff  elected  to  leave  his  place  of  safety,  and  to 
incur  the  peril  of  boarding  a  moving*  train,   for  some 
purpose    of   convenience,    upon   the   invitation   of  his 
friend,  the  conductor  of  the  train.     These  were  also 
the  facts  in  the   Hunter   Case,    upon   consideration  of 
which  this   court  determined  that   the   plaintiff    was 
g"uilty  of  contributory  negflig'ence,  and,  therefore,  should 
have  been  nonsuited.     The  distinction  attempted  now 
to  be  made  between  the  cases  does  not  amount  to  a  sub- 
stantial difference.     It  seems  to  me  that,  in  making*  this 
distinction,   we  are  unnecessarily  introducing*   uncer- 
tainty in  the  law  for  the  g*overnment  of  trial  courts  in 
neglig*ence  cases. 

Andrews,  C.  J.,  and  O'Brien,  Bartlett,  and 
Vann,  JJ.,  concur  with  Martin,  J.,  for  reversal. 
Gray,  J.,  reads  for  affirmance,  and  Haight,  J.,  concurs^ 

Judg-ment  reversed. 
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People  ex  rel.  Cantrell 

v. 
St.  Louis,  A.  &  T.  H.  R.  Co.* 

(Supreme  Court  of  Illinois y  Jan,  //,  i8g6.) 

Carriers  of  Passengers — Duty  to  Furnish  Proper  Trains — Manda- 
mus.--The  operation  of  a  separate  passeng-er  train  is  an  act  suffi- 
ciently specific  to  be  enforced  by  mandamus.  And  a  railroad  may 
be  forced  to  operate  a  passenger  instead  of  a  mixed  freig-ht  and  pas- 
senger train  upon  a  branch  running-  through  fifty  miles  of  populous 
country  if  its  earnings  justify  the  expense.  In  determining  this 
question  the  net  earnings  of  the  whole  road  are  to  be  considered, 
and  not  merely  those  of  the  branch  in  question,  where  the  company 
does  not  keep  separate  accounts  for  its  main  line  and  the  branch. 

Same — Preferred  Stock. — In  estimating  the  liabilities  of  such 
road,  the  preferred  stock  of  the  company  will  not  be  considered  a 
debt. 

Appeal  from  Franklin  county  circuit  court.  7?r- 
versed. 

This  is  a  petition  for  a  writ  of  mandamus  in  its 
amended  form,  presented  in  the  name  of  the  people  of 
the  state  of  Illinois,  at  the  relation  of  William  S.  Cant- 
ctttstud  rell,  a  citizen  and  property  owner  of  Ben- 

ton, Franklin  county,  111.,  as  the  patron  of 
the  defendant  railroad  company,  the  prayer  of  which 
petition  is  as  follows  :  "That  a  writ  of  mandamus  be 
issued,  delivered  to  the  St.  Louis,  Alton  &  Terre 
Haute  Railroad  Company,  commanding-  it  to  cause  to  be 
furnished,  placed,  run,  and  operated,  on  said  railroad, 
extending-  from  Eldorado  to  Duquoin,  a  daily  (Sundays 
excepted)  passeng^er  train,  each  way,  suitable  and  suffi- 
cient to  carry  all  passeng-ers,  with  their  necessary  bag*- 
gage,  in  comfortable  and  reasonable  security,  and  at  a 
reasonable  speed,  and  to  operate  said  line  of  railroad 
from  East  St.  Louis  to  Eldorado  as  a  continuous  line  ; 

*See  notes  at  end  of  case. 

6  (N.  s.)  A.  &  E.  R.  Cas.— 16 
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knd  that,  upon  final  hearing-  hereof,  such  further  order 
be  made  in  the  premises  as  to  the  court  shall  seem  meet 
and  proper."  The  petition  was  answered  by  the  re- 
spondent railroad  company.  A  replication  was  filed  to 
the  answer,  except  as  to  one  paragraph  thereof  which 
was  demurred  to,  and  the  demurrer  sustained.  A  jury 
was  waived,  and  the  cause  submitted  by  agfreement  for 
trial  before  the  circuit  judge  without  a  jur)\  The  trial 
judge  rendered  judgment  refusing  the  prayer  of  the 
petition,  and  dismissing  the  same,  from  which  judg- 
ment the  present  appeal  is  prosecuted.  A  large  amount 
of  testimony,  oral  and  documentary,  was  introduced 
upon  the  hearing,  including  reports  of  the  respondent 
\:ompany  to  the  railroad  and  warehouse  commissioners, 
'the  charter  of  the  Belleville  &  Eldorado  Railroad  Com- 
pany (as  found  on  pages  485,  486,  and  487  of  the  Private 
Laws  of  1861),  and  the  lease  executed  by  the  Belleville 
&  Eldorado  Railroad  Companj^  to  the  respondent  in 
1880.  The  petition  avers  that  the  railroad  of  the  Belle- 
ville &  Eldorado  Railroad  Company  is  the  only  railroad 
in  Franklin  county,  and  also  contains  the  following 
averments:  **  That  on  or  about  December  1,  1893, 
numerous  citizens  of  said  towns  of  Benton,  Eldorado, 
Christopher,  Mulkeytow^n,  Thompsonville,  and  other 
towns  along  said  line  of  railroad,  presented  petitions  to 
the  said  railroad  and  warehouse  commission  of  the  state 
of  Illinois,  complaining  of  the  train  service  on  said  rail- 
road extending  from  Eldorado  to  Duquoin,  and  setting 
forth  the  alleged  facts  relating  thereto,  and  asking  said 
commission  to  take  cognizance  of  their  complaint,  and 
by  appropriate  order  or  orders,  or  by  appropriate  suit 
or  suits,  compel  the  said  St.  Louis,  Alton  &  Terre 
Haute  Railroad  Company  to  run  its  trains  through  from 
St.  Louis  to  Eldorado  as  one  continuous  line,  and  run  a 
daily  through  passenger  train,  with  appropriate  con- 
nections with  other  trains  at  Duquoin  and  Eldorado, 
and  give  the  public  such  further  relief  in  the  way  of 
train  service  on  said  railroad  as  justice  and  right  de- 
mand. That  thereupon  said  commission  gave  no- 
tice to  said  railroad  company  of    the  presentation  of 
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Baid  petition,  and  such  action  was  thereupon  afterwards 
taken  and  had  by  said  commission  that  on  Januarj'  9 
and  10,  1894,  a  hearing-  was  had  at  Benton  on  said  peti- 
tion, at  which  time  and  place  said  railroad  company  was 
present,  and  represented  by  its  president,  Hon.  Georgfe 
W.  Parker,  and  its  counsel,  F.  M.  Youngblood,  and 
said  petitioners  were  represented  by  Hons.  C.  H.  Lay- 
man and  D.  R.  Webb  ;  and  thereupon,  after  hearing  and 
considering^  the  evidence  introduced  by  the  petitioners 
and  said  company,  the  said  commission  made  and  pro- 
mulgated the  following"  order  or  recommendation  in  the 
premises,  to  wit :  *  We  therefore  recommend  to  j^ou, 
the  St.  Louis,  Alton  &  Terre  Haute  Railroad  Company, 
that  you,  without  delay,  cause  to  be  placed  and  operated 
on  the  Belle\;ille  &  Eldorado  Division  of  your  road,  in 
addition  to  the  mixed  train  now  being  operated  by  you 
on  said  line,  a  dail)^  passeng-er  train,  suitable  cind  suflS- 
cient  to  carry  all  passeng'ers  with  their  necessary  bag*- 
gage,  in  comfort  and  security,  and  at  a  reasonable  speed, 
and  that  you  operate  your  said  railroad  from  East  St. 
Louis  to  Eldorado  as  a  continuous  line,  so  that  persons 
desiring-  to  leave  Eldorado  and  intermediate  points  in 
the  morning"  of  each  day  (Sunday  excepted)  may  be  able 
to  go  on  said  railroad  to  East  St.  Louis  and  return  the 
same  day.'  That  said  St.  Louis,  Alton  &  Terre  Haute 
Railroad  Company  has  wholly  neg"lected  to  comply  wnth 
said  order,  or  follow  said  recommendation,  but,  on  the 
contrary,  refuses  to  comply  therewith,  and  yet  con- 
tinues to  run  its  said  train  as  before,  and  still  fails  to 
accommodate  the  traveling  public."  Such  other  facts, 
set  up  in  the  pleading's  and  developed  by  the  proofs,  as 
are  necessary  to  an  understanding-  of  the  questions  in- 
volved, are  sufficiently  stated  in  the  opinion. 

M,  T.  Afaloney,  Atty.  Gen.,  H.  J,  Hamlin^  and  A. 
\V.  O'Hara^  for  appellant. 
/.  H,  Miilkey^  and  F.  M.   Tonn^blood^  for  appellee. 

Magruder,  J.,  (after  stating:  the  facts).  The  main 
question  in  this  case  is  whether  a  railroad  company  can 
oe  compelled  by  mandamus  to  run  a  passeng-er  train. 
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The  appellee  operates  about  50  miles  of  railroad  run- 
ning* from  Duquoin  easterly  to  Eldorado,  which  it 
leased  in  1880,  for  985  years,  from  the  Belleville  & 
Eldorado  Railroad  Company  ;  and  it  is  conceded  that 
it  runs  no  passeng'er  train — that  is,  no  train  for  passen- 
ger service,  exclusively — over  this  distance 

^n  *"■*''•"?■''.  ^^  ^^  miles,  between  Duquoin  and  Eldorado, 
■ilk  rr«rer  Tniii.  On  Sunday  and   Monday  evenings,  a   train 

consisting  of  a  baggage  car  and  one  passen- 
ger coach  runs  from  Duquoin  easterly  to  Benton,  about 
18  miles,  returning  from  Benton  to  Duquoin   the  next 
morning,  about  4  o'clock  ;    but  the  only  train  which 
runs  the  whole  length  of  the  branch  road,   between 
Duquoin  and  Eldorado,  is  what  is  called  a   **  mixed 
train,"  consisting  of  coal,  stock,   and  freight  cars,   to 
which  are  attached  a  combination  car  and   passenger 
coach.     This  mixed,  train  leaves  Duquoin  daily  at  11 
o'clock  a.  m.  for  Eldorado,  and,  returning  in  the  after- 
noon, arrives  at  Duquoin  at  7:10  p.  m.     Appellee  runs 
through  trains  from  St.  Louis,  by  way  of  Belleville,  to 
Duquoin  ;  but  the  mixed  train  in  question  does  not  con- 
nect at  Duquoin  with  any  of  the  passenger  trains  run 
by  appellee  from  Duquoin  to  St.  Louis,  nor  at  Eldorado 
with  any  of  the  trains  upon  the   Cairo  Division  of  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railroad, 
or  the  Shawneetown  Branch  of  the  Louisville  &  Nash- 
ville Railroad.     Passengers  for  St.   Louis,   or  points 
west  of  Duquoin,  must  remain  over  night  at  Duquoin, 
and  take  the  train  next  morning,  at  4:50  o'clock.     This 
mixed  train  carries  freight,   express,   baggage,  stock, 
mail,    and    passengers.      On    account   of  the   freight 
carried  and  handled,  it  is  a  slow  train,  being  often  be- 
hind its  schedule  time  from  20  minutes  to  3  hours. 
During  the.  busy  shipping  season,  it  often  has  to  be  cut 
in  two  on  the  grades,   one  part  going  forward  to  a 
switch,  and  returning  for  the  balance  of  the  train,  in- 
cluding the  passenger  coach.     At  Eldorado, the  entire 
train  is  often  pushed  in  front  of  the  engine  down  to  the 
depot.     When  the  mixed  train  goes  east,  the  passenger 
coach,  which  is  used  by  all  classes  of  passengers,  both 
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ladies  and  gfentlemen,  is  between  the  freigfht  cars  and 
the  combination  coach.  The  mixed  train  has  two 
brakemen,  is  operated  by  hand  brakes,  and  has  no  air 
brakes.  The  regcular  passeng-er  trains  on  the  other 
parts  of  the  road  are  equipped  with  air  bralies  operated 
from  the  engine.  The  roadbed  is  a  dirt  ballast,  and  the 
passeng-er  car  on  the  mixed  train  is  dirtier  and  dustier 
than  the  passeng-er  cars  on  the  west  end  of  the  road. 
There  is  often  an  odor  from  the  stock  cars  ahead  of 
the  passeng-er  coach.  It  is  bad  for  ladies  and  children. 
The  stock  cars  are  frequently  filthy  and  offensive,  from 
the  manure  in  them.  The  train  is  often  delayed  at  the 
station,  to  take  on  and  deliver  freight.  It  is  subject  to 
jars  that  stag-ger  the  passengers.  Much  switching*  is 
done,  and,  when  switching  is  done  at  a  station,  the  pas- 
senger coach  is  usually  uncoupled  ;  and  passengers 
must  wait  while  the  cars  are  loaded  with  stock,  cattle, 
and  hogs,  and  are  often  inconvenienced  by  the  gang 
planks  thrown  out.  The  country  through  which  the 
mixed  train  passes  is  a  farming  country,  and  well 
settled.  The  products  shipped  are  mostly  grain,  mill 
products,  and  live  stock,  and  the  freight  distributed 
along  the  line  is  merchandise.  St.  Louis  seems  to  be 
the  commercial  center  for  that  part  of  the  state.  Of  the 
counties  through  which  the  mixed  train  runs,  Frank- 
lin county  has  a  population  of  17,138,  Perry  county 
17,259,  Saline  county  19,342  ;  and,  of  the  towns  along 
the  line  of  the  road,  Duquoin  has  a  population  of  about 
5,000,  Benton  1,200,  Eldorado  2,000,  Galatia  800, 
Thompsonville  500,  Raleigh  500,  Christopher  200, 
Mulkeytovvn  200,  Improved  lands  in  that  section  are 
worth  from  $20  to  $50  per  acre.  Such  being  the  char- 
acter of  the  mixed  train,  and  such  being  the  character 
and  population  of  the  territory  through  which  the  mixed 
train  runs,  ought  the  appellee  to  be  required  to  furnish 
the  people  w^ith  a  passenger  train  ?  The  question 
is  not  whether  appellee  should  run  more  than  one  train, 
but  the  question  is  whether  it  does  all  that  it  is  required 
to  do  when  it  runs  a  passenger  coach  attached  to  a 
freight  train,  or  whether  it  is  its  duty  to  run  one  or 
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more  passenger  coaches,  separate  and  disconnected  from 
freight  cars,  for  the  accommodation  of  passengers  only, 
and  not  of  passengers  in  connection  with  shippers. 

When  it  is  sought  by  mandamus  to  compel  a  railroad 
company  to 'do  any  act  in  relation  to  the  equipment  and 
operation  of  its  road,  the  courts,  as  a  general  rule,  wil! 
not  interfere  with  its  management  of   its   railway  in 
these  respects,  except  where  the  act  sought  to  be  en- 
forced is  specific,  and  the  right  to  its  performance  in 
the  manner  proposed  is  clear  and  undoubted.     People 
V,  Chicago  &  A.  R.  Co.,  130  111.   175,  40  Am.  &  Eng. 
R.  Cas.  352.     Whether  or  not  the  people  are  here  en- 
titled to  relief  by  mandamus  against  the  appellee  com- 
pany must  be  determined  by  the  answer  to  the  inquiry 
whether  the  act  sought  to  be  enforced  is  specific,  and 
w^hether  the  right  to  a  performance  of  that  act  is  clear 
and  undoubted.     There  can  be  no  doubt  about  the  clear 
legal  duty  of  the  appellee  to  operate  the  railroad  from 
Duquoin  to  Eldorado,  leased  by  it  from  the  Belleville 
i&  Eldorado  Railroad  Company.     The  act  of  February 
12,  1855,  to  enable  railroad  companies  to  enter  into  cor- 
porate contracts,  and  to  borrow  money,  authorized  rail- 
road companies  organized  under  the  laws  of  Illinois  to 
make  contracts  and  arrangements  with  each  other,  and 
with  railroad  corporations  of  other  states,  for  leasing 
or  running  their  roads,  or  any  part  thereof.     2  Starr  & 
C.  Ann.  St.  p.  1921.     In  case  of  a  lease  by  one  railroad 
company   to  another,    the  lessee  assumes   the  rights, 
franchises,  and  obligations  contained  in  the  charter  of 
the  lessor,  and  must  conform  to  the  requirement  of  said 
charter.     1  Ror.  R.  R.  p.  610  ;  19  Am.  &  Eng.  Enc. 
Law,  p.  897.     **And,  when  one  company  leases  its  road 
to  another,  the  lessee  must,  in  operating  it,  be  governed 
by  the  charter  of  the  lessor."      City  of   Chicago   :•. 
Evans,    24   111.    52.      When,   therefore,    the  appellee 
leased  the  road  in  question  from  the  Belleville  &  El- 
dorado Railroad  Company,  it  assumed  the  charter  obli- 
gations of  the  latter  company,  and  agreed  to  conform 
to  its  charter  requirements.     Section  1  of  the  act  to  in- 
corporate  the   Belleville  &  Eldorado  Railroad  Com' 
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pany,  in  force  February  22, 1861,  declares  that  the  com- 
pany "shall  possess  all  the  powers  *  ♦  *  neces- 
sary to  carry  into  eflFect  the  objects  and  purposes  of 
this  act,  which  is  to  lay  out,  build,  construct,  equip, 
complete,  and  continue  in  operation  a  railroad  from 
Belleville;  in  St.  Clair  county,  by  way  of  Benton,  in 
Franklin  county,  and  Galatia  and  Raleig-h,  and  to  El- 
dorado, in  Saline  county  ;  *  *  *  and  they  may 
make  connections  with  any  railroad  on  the  line,  or  at 
either  terminus,  on  such  terms  as  may  be  mutually 
aorreed  upon  between  the  parties."  Priv.  Laws  111. 
1861,  p.  485.  Section  4  of  the  act  provides  that  **  said 
company  shall  have  power,  when,  in  their  discretion, 
they  have  a  sufficient  amount  of  capital  stock  sub- 
scribed, to  proceed  to  lay  out,  locate,  construct,  build, 
equip,  complete,  and  operate  their  road."  Id.  p.  486. 
It  will  be  noticed  that  the  charter  of  the  Belleville  & 
Eldorado  Railroad  Company  provides  for  the  construc- 
tion, equipment,  and  operation  of  a  railroad  '*from 
Belleville,  in  St.  Clair  county,  by  way  of  Benton,  in 
Franklin  county,  and  Galatia  and  Raleigh,  and  to  El- 
dorado, in  Saline  county."  As  matter  of  fact,  how- 
ever, the  Belleville  &  Eldorado  Railroad  Company 
never  constructed  a  road  from  Belleville  to  Eldorado. 
It  constructed  a  road  about  50  miles  long",  from  Eldorado 
toDuquoin,  in  Perry  county,  the  latter  place  being*  distant 
more  than  56  miles  from  Belleville;  and  as  soon  as  the  road 
between  Duquoinand  Eldorado  was  finished,  and  on  July 
1, 1880,  it  leased  the  latter  road  to  appellee.  At  that 
time,  appellee  owned  and  operated  a  railroad  running- 
from  Bast  St.  Louis,  opposite  St.  Louis, to  Belleville,  a 
distance  of  a  little  more  than  fourteen  miles,  and, 
prior  to  that  time,  had  leased  for  a  long-  term  of 
years  the  railroad  of  the  Belleville  &  Southern 
Illinois  Railroad  Company,  running"  from  Belle- 
ville to  Duquoin,  and  was  then  operating-  the  en- 
tire line  from  East  St.  Louis  to  Duquoin  as  one  road, 
commonlv  known  as  the  '*Cairo  Short  Line."  The 
lease  made  on  July  1,  1880,  by  the  Belleville  &  Eldo- 
rado Railroad  Company  to  appellee,  recites  the  owner- 
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ship  by  appellee  of  the  road  from  East  St.  Louis  to 
Belleville,  and  its  lease  of  the  road  from  Belleville  to 
Duquoin,  and  its  operation  of  the  tvsro  as  one  line,  and 
also  recites  the  completion  of  the  road  from  Duquoin  to 
Eldorado,  and  that  it  is  deemed  and  considered  for  the 
mutual  interest  of  the  parties  hereto  [the  Belleville  & 
Eldorado  Railroad  Company  and  appellee]  that  said 
roads  [the  three  roads]  should  be  placed  under  the  same 
manag^ement  and  operated  as  one  line  ;  and,  to  that  end, 
the  party  of  the  second  part  [appellee]  has  agreed  to 
lease  from  the  party  of  the  first  part  [the  Belleville  & 
Eldorado  Railroad  Company]  its  railroad  from  Duquoin 
to  Eldorado,"  etc.  It  thus  appeared  from  the  recitals 
of  the  lease  of  July  1,  1880,  that  the  object  of  that  lease 
was  to  so  connect  the  road  from  Duquoin  to  Eldorado 
with  the  roads  from  East  St.  Louis  to  Belleville,  and 
from  Belleville  to  Duquoin,  as  that  the  three  roads 
could  be  operated  as  one  line.  And  so,  although  the 
Belleville  &  Eldorado  Railroad  Company  did  not  con- 
struct a  road  from  Belleville  to  Eldorado,  as 
its  charter  provided,  yet,  by  the  connection  thus 
made  with  the  road  leased  by  appellee  which  ran 
from  Belleville  to  Duquoin,  it  became  a  part  of  a 
continuous  road  from  Belleville  to  Eldorado,  the  termi- 
nal points  named  in  its  charter.  As  the  Belleville  & 
Eldorado  Railroad  Company,  the  lessor  company,  was 
bound  to  equip  and  operate  its  road,  the  appellee,  the 
lessee  company,  was  also  bound  to  equip  and  operate 
the  leased  road.  ''Equipment,"  as  applied  to  railroads, 
has  been  defined  to  be  "the  necessary  adjuncts  of  a 
railway,  as  cars,  locomotives."  Rubey  x\  Mining  Co., 
21  Mo.  App.  159  ;  6  Am.  &  Eng.  Enc.  Law,  p.  655. 
note  6.  Section  12  of  article  11  of  the  constitution 
says:  "Railroads  heretofore  constructed,  or  that  may 
hereafter  be  constructed,  in  this  state,  are  hereby  de- 
clared public  highways,  and  shall  be  free  to  all  persons 
for  the  transportation  of  their  persons  and  property 
thereon,  under  such  regulations  as  may  be  prescribed 
by  law."  1  Starr  &  C.  Ann.  St.  p.  163.  It  follows 
that  the  obligation  to  equip  and  operate  and  continue 
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in  operation  the  leased  road  involved  the  obligation  to 
furnish  and  use  cars  and  locomotives  for  the  transpor- 
tation of  persons  and  property  ;  that  is  to  say,  for 
the  carriagfe  of  both  passengers  and  freig"ht. 

Section  22  of  the  act  of  this  state  in  relation  to  fencing- 
and  operating-  railroads  provides  (2  Starr  &  C.  Ann.  St. 
p.  1940)  that  '*  every  railroad  corporation  in  the  state 
shall  furnish,  start,  and  run  cars  for  the  transportation 
of  such  passeng^ers  and  property  as  shall,  within  a  rea- 
sonable time  previous  thereto,  be  ready  or  be  offered 
for  transportation  at  the  several  stations  on  its  railroad 
and  at  the  junction  of  other  railroads,  and  at  such  stop- 
pinor  places  as  may  be  established  for  receiving- and  dis- 
charg-ing-  way  passeng-ers  and  freig-ht.'*  It  is  claimed, 
however,  in  behalf  of  appellee,  that,  while  it  is  oblig^ed 
to  furnish  cars  for  the  carriag-e  of  passeng^ers,  yet  it  is 
not  necessarily  oblig-ed  to  carry  passeng-ers  upon  a  sep- 
arate passeng-er  train,  and  that  it  has  the  rigfht  to  exer- 
cise its  own  discretion  as  to  the  manner  of  their  trans- 
portation. The  discretionary  power  of  railroad  com- 
panies in  this  respect  is  subject  always  to  the  condition 
that  there  is  no  statutory  provision  limiting^  and  restrict- 
ing such  power,  and  that  its  exercise  is  not  opposed  to 
the  terms  of  the  charter.  People  v,  Chicag-o  &  A.  R, 
Co.,  130  111.  175  :  40  Am.  &  Eng-.  R.  Cas.  352  ;  Mobile 
AO.  R.  Co.  r.  People,  132  111.  559  ;  42  Am.  &  En^. 
R.  Cas.  671  ;  2  Mor.  Priv.  Corp.  (2d  Ed.)  §  1119.  This 
discretion  is  also  subject  to  the  condition  that  it  must 
t>e  exercised  in  good  faith,  and  with  a  due  reg-ard  to  the 
necessities  and  convenience  of  the  public.  People  v, 
Chicag-o  &  A.  R.  Co.,  supra. 

Counsel  for  appellant  rely  upon  articles  1  and  6  of 
the  lease  of  July  1,  1880.  Article  1  is  as  follows  : 
"The  party  of  the  second  part  shall  have,  possess,  and 
operate  the  said  railroad  from  Duquoin  to  Eldorado  for 
and  during-  the  term  hereinbefore  mentioned,  upon  the 
terms  and  conditions  herein  set  forth,  and  shall  at  all 
titties  during-  the  continuance  of  this  lease  furnish  all 
necessary  rolling-  stock  and  equipment  for  the  complete 
and  perfect  operation  of  the  said   demised    railroad.'* 
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And  in  the  sixth  article  the  defendant  company  coven- 
ants as  follows  :  "The  said  party  of  the  second  part 
shall  and  will,  during*  the  term  hereby  granted,  operate, 
maintain,  and  keep  in  g-ood  repair,  the  railroad  and 
premises  hereby  demised,  and  shall  from  time  to  time 
make  all  necessary  additions  and  improvements,  and 
shall  and  will  indemnify  and  save  harmless  the  said 
party  of  the  first  part,  its  successors  and  assig'ns,  from 
and  ag-ainst  all  costs,  charg-es,  and  expenses,  damages, 
and  liabilities  whatsoever  g'rowing'  out  of  the  maintain- 
ing, repairing-,  operating-,  or  using- of  the  said  road/' 
Thus,  by  the  terms  of  the  agreement  made  for  the  con- 
nection of  the  road  of  the  Belleville  &  Eldorado  Rail- 
road Company,  with  the  roads  of  appellee,  appellee  was 
to  operate  the  three  roads  from  East  St.  Louis  to  Eldo- 
rado as  one  road,  and  to  '*  furnish  all  necessary  rolling' 
stock  and  equipment  for  the  complete  and  perfect  oper- 
ation "  of  the  road  from  Duquoin  to  Eldorado. 

But  independently  of  J:he  provisions  of  the  lease, 
which  was  a  contract  between  the  lessor  and  the  lessee 
companies,  the  rig-ht  of  the  people  to  insist  upon  the 
running-  of  a  separate  passeng-er  train  is  implied  from 
the  charter  oblig-ation  to  equip  and  operate  the  road. 
Inasmuch  as  a  railroad  company  is  bound  to  carry  both 
pssseng-ers  and  freigfht,  the  obligation  of  the  appellee 
required  it  to  furnish  all  necessary  rolling-  stock  and 
equipment  for  the  suitable  and  proper  operation  of  the 
railroad  as  a  carrier  of  passengers,  no  less  than  as  a 
carrier  of  freig-ht.  It  cannot  be  said  that  the  carriage 
of  passeng-ers  in  a  car  attached  to  a  freig-ht  train  is  a 
suitable  and  proper  operation  of  the  railroad,  so  far  as 
the  carriag-e  of  passeng-ers  is  concerned.  The  trans- 
portation of  passengers  on  a  freight  train  or  on  a  mixed 
train  is  subordinate  to  the  transportation  of  freight,  a 
mere  incident  to  the  business  of  carrying  freight.  To 
furnish  such  cars  as  are  necessary  for  the  suitable  and 
proper  carriage  of  passengers  involves  the  necessity  of 
adopting  that  mode  of  carrying  passengers  which  is  best 
adapted  to  secure  their  safety  and  convenience.     This 
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can  be  accomplished  better  by  operatingf  a  separate  pas- 
seng-er  train  than  by  operating*  a  mixed  train  ;  that  is  to 
say,  the  duty  of  furnishing*  all  necessary  rolling  stock 
and  equipment  for  the  suitable  and  proper  operation  of 
a  railroad  carrying  passengers  involves  and  implies  the 
duty  of  furnishing  a  train,  which  shall  be  run  for  the 
purpose  of  transporting  passengers  only,  and  not  freight 
and  passengers  together.  Railroad  corporations,  en- 
gfaged  in  the  transportation  of  passengers  for  hire  or 
reward,  are  bound  to  the  exercise  of  the  highest  degree 
of  care  and  diligence  in  the  conduct  of  their  business. 
'*  Their  duties  and  liabilities  in  this  respect  extend  as 
well  to  the  appliances  used  as  to  the  manner  of  using 
them."  2  Ror.  R.  R.  pp.  948,  949.  But  there  are  nec- 
essary differences  between  passenger  and  freight 
trains.  2  Wood,  R.  R.  p.  1288.  These  differences 
need  not  be  here  noticed,  but  are  well  understood  and 
easily  recognized.  Railroad  companies  are  not  required 
to  adopt,  on  freight  or  mixed  trains,  all  the  appliances 
which  they  use  on  passenger  trains,  but  they  are  merely 
required  to  use  the  highest  degree  of  care  consistent 
with  the  practical  operation  of  such  trains.  Oviatt  v. 
Railway  Co.,  43  Minn.  300  ;  44  Am.  &  Eng.  R.  Cas. 
311;  Missouri  Pac.  R.  Co.  v.  Holcomb,  44  Kan,  332  ; 
44  Am.  &  Eng.  R.  Cas.  311,  note.  When  passengers 
are  carried  on  freight  or  mixed  trains,  the  care  required 
by  the  company,  so  far  as  such  appliances  are  concern- 
ed, is  such  as  the  nature  of  the  train  permits.  2  Wood, 
R.  R.  p.  1288.  And,  when  a  passenger  rides  on  a 
freight  or  mixed  train,  he  takes  upon  himself  the  in- 
creased risk  and  lessened  comfort  which  is  incident 
thereto  ;  nor  has  he  the  legal  right  to  demand  any  other 
care  in  the  management  of  such  a  train  than  is  requisite 
for  that  kind  of  a  train,  or  any  other  security  than  such 
a  mode  of  conveyance  affords.  2  Ror.  R.  R.  p.  947  ; 
Railroad  Co.  r.  Fay,  16  111.  568;  Railroad  Co.  v.  Haz- 
^ard,  26  111.  373. 

It  follows  that,  when  the  only  train  operated  by  a 
railroad  company  is  a  mixed  train,  passengers,  beings 
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unable  to  ride  upon  any  other  kind  of  train,  are  forced 
to  incur  risk  and  submit  to  inconvenience  which  do  not 
exist  on  a  separate  passenger  train.  Hence  the  opera- 
tion of  a  railroad  with  a  mixed  train  only  is  inconsis- 
tent with  the  duty  of  furnishinfjf  such  cars  and  loco- 
motives as  are  necessary  to  the  suitable  and  proper 
operation  of  the  railroad  when  eng^a^ed  in  the  passen- 
jjfer  traffic.  We  are  not  unmindful  of  the  fact  that, 
within  certain  limits,  a  discretion  mav  be  exercised  as 
to  what  rolling  stock  and  equipment  are  necessary  for 
the  suitable  and  perfect  operation  of  a  railroad  carrying* 
prissengfers.  Where  the  mode  of  carryingf  passeng-ers 
is  separate  from  the  mode  of  carrying-  freijjfht,  the  leg"it- 
imate  exercise  of  discretion  may  be^in.  What  we  hold 
is  that  there  cannot  be  a  suitable  and  proper  operation 
of  the  railroad  as  a  carrier  of  passengers  where  the  car 
in  which  it  carries  its  passeng-ers  is  part  of  a  freig'ht 
train,  because  freight  trains  are  inferior  to  passenger 
trains,  and  travel  in  them  attended  with  less  comfort, 
convenience,  and  safety  than  travel  in  passenger  trains. 
The  inferiority  of  a  freight  train  to  a  passenger  train, 
as  a  mode  of  carr)M*^g  passengers,  is  so  obvious  that  no 
man  of  ordinary  understanding  would  regard  the  use  of 
a  freight  train  for  the  purpose  of  hauling  a  passenger 
car  as  a  suitable  and  proper  operation  of  a  railroad  in 
the  matter  of  transporting  passengers.  We  are,  there- 
.  ,  fore,  of  the  opinion  that  the  act  here  sought 
to  be  enforced — the  runnmg  or  a  passenger 
car  or  cars  separately  from  freight  cars — is  sufficiently 
specific  to  be  enforced  by  mandamus,  and  the  right  to 
compel  its  performance  is  clear  and  undoubted,  unless 
such  right  is  changed  or  modified  by  the  decision  of 
the  question  whether  the  expense  of  running  such  pas- 
senger car  or  train  would  be  justified  by  the  amount  of 
business  over  the  particular  line  of  road  running  from 
Duquoin  to  Eldorado. 

Counsel  for  appellee  insist  that  a  railroad  company  is 
not  bound  to  provide  a  separate  passenger  train  when 
its  business  is  not  sufficient  to  warrant  it  in  doing  so. 
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In  Ohio  &  M.  R.  Co.  r.  People,  120  111.  200,  30  Am.  & 
Engf.  R.  Cas.  509,  where  the  lower  court 
awarded  a  mandamus  upon  a  petition  to  com-  I5l2J"xr»iM-" 
pel  a  railroad  company  to  repair  and  improve  r^nwtiM  ©f  R^e- 
jj^enerally  a  certain  portion  of  its  road,  and  to  iiiw. 
increase  the  passeng-er  trains  thereon,  we 
reversed  the  judgment,  and  held  that  the  writ  was  im- 
properly issued,  upon  the  g'rounds  that  the  business  of 
the  road  did  not  pay  the  current  expenses, — that  the 
defendant  was  unable  to  perform  the  acts  sought  to  be 
enforced, — and  that  the  requirement  made  upon  the  de- 
fendant was  too  general,  and  involved  too  much  discre- 
tion as  to  details  :  but  it  was  there  said  that  a  railroad 
company  could  be  compelled,  by  mandamus,  to  per- 
form any  specific  duty  which  it  owed  to  the  public  as 
owner  or  operator  of  its  road,  such  as  operating  its  road 
as  a  continuous  line,  and  running  daily  trains  ;  and  the 
following  language  was  used:  *'It  is  believed,  how- 
ever, no  case  can  be  found  which,  in  the  absence  of  a 
statutory  requirement,  has  gone  to  the  length  of  hold- 
ings that  a  railway  company  may  be  compelled,  by  man- 
damus, to  increase  the  number  of  trains  on  its  road,  or 
to  run  daily  a  particular  number  of  trains  over  its  road  ; 
and  we  are  satisfied  there  is  no  common-law  authority 
for  making  such  an  order.  Of  course,  where  the  char- 
ter of  the  company  expresslv  requires  that  not  less  than 
agfiven  number  of  trains  shall  be  run  daily,  the  com- 
pany may  be  compelled  by  mandamus  to  perform  this, 
like  any  other  specific  duty  enjoined  by  its  charter,  or 
by  other  statutory  provision.  *  *  *  ^  company 
that  runs  a  daily  passenger  train  each  wa)'^  over  a  road 
which  cannot,  with  proper  management,  be  made  to 
keep  up  repairs  and  pay  running  expenses,  certainly 
does  as  much  as  the  law  requires  of  it,  so  far  as  pas- 
senger trains  are  concerned.''  There  are  several 
marked  differences  between  the  Ohio  &  M.  Ry.  Co. 
Case  and  the  case  at  bar.  Here  the  appellee  does  not 
run  a  daily  passenger  train  each  way  over  the  road 
from  Duquoin  to  Eldorado.  Here  the  charter  enjoins 
a  duty  which  cannot  be  regarded  as  otherwise  than  spe- 
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cific,  in  view  of  the  considerations  already  presented. 
Here  it  cannot  be  said  that  the  appellee  is  financially 
unable  to  discharge  the  duty  imposed  upon   it  by  the 
law,  and  which  it  owes  to  the  public.    The  learned  cir- 
cuit judg'e,  before  whom  this  case  was  tried  below  says, 
in  his  decision  of  it,  that  **  the  defendant  railroad  com- 
pany is  solvent,  and  in  a  prosperous  condition,  its  net 
earningfs  last  year  being  over  S600,000, — a  net  income 
of  about  S3, 000  per  mile  of  road."     After  a  careful  ex- 
amination, we  are  satisfied  that  the  statement  thus  made 
is  sustained   by  the  evidence.     When,    however,    it  is 
said  that  '*  the  defendant  railroad  company  "  has  a  net 
yearly  income  of  some  S600,000,  the  reference  is  to  the 
defendant  railroad  company,  of  its  branches  or  l^eased 
roads,  as  well  as  the  main  stem.     So  far  as  appears 
from  this  record,  the  main  road,  owned   by  appellee, 
and  operated  under  its  own  charter,  is  the  short  line 
running"  from  St.  Louis  to  Belleville,  besides  the  leased 
roads  running  from  Belleville  to  Duquoin,  and  Duquoin 
to  Eldorado.     Appellee  also- operates  three  other  roads 
leased  by  it  for  long  terms  of  years,  to-wit :  The  Belle- 
ville &   Carondelet   Railroad,  a  short   road  about   17 
miles  long,  running  west  from  Belleville  to  East  Caron- 
delet, on  the  Mississippi  river  ;  the  St.  Louis  Southern 
Railroad,  about  46  miles  long,  which  taps  the  said  leased 
road  that  runs  from  Belleville  to  Duquoin,  at  Pinkney- 
ville,  about  10  miles  east  or  northeast  from  Duquoin, 
and    runs    from    Pinkneyville    to    Marion ;    and    the 
Chicago,  St.  Louis  &  Paducah  Railway,  about  52  miles 
long,  running  from  Marion  to  Brooklyn,  on  the  Ohio 
river.  The  Belleville  &  Carondelet  road  was  not  leased 
by  appellee  until  June  1,  1893,  and,  therefore,  but  lit- 
tle consideration  can  be  given  to  it  in  making  up  the 
estimates  of  earnings  and  expenses,  as  found  in  the  re- 
cord.    The  large  net  income  referred  to  is  based  main- 
ly upon  the  earnings  of  the  other  five  roads  already 
mentioned.     It  is  said  that  the  earnings  of  the  Belle- 
ville &  Eldorado  Railroad,  running  from  Duquoin  to 
Eldorado,  when  that  road  is  taken   by  itself,  and  con- 
sidered separately,  are  not  sufficient  to  justify  the  ex- 
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pense  of  runninj^  a  separate  passenger  train  from  Du- 
quoin  to  Eldorado.  But  why  should  this  branch  be 
considered  sepai^ately  and  by  itself  ?  Appellee  operates 
its  main  road  and  its  leased  branches  as  one  system, 
and,  as  thus  operated,  the  main  road  and  its  connections 
or  branches  yield  the  net  yearly  income  of  about  S600,- 
<X)0,  already  referred  to.  All  the  divisions,  which  are 
entirely  within  the  boundaries  of  the  state  of  Illinois, 
are  mere  feeders  of  the  main  road  running-  from  East 
St.  Louis  to  Belleville,  which  is  also  in  Illinois ;  and  all 
the  leased  roads  above  mentioned,  except  that  running* 
from  East  Carondelet,  are  feeders  of  the  road  running* 
from  Belleville  to  Duquoin.  The  latter  road  and  the 
Belleville  &  Eldorado  Railroad  are  required,  by  the 
charter  of  the  Belleville  &  Eldorado  Railroad  Company, 
and  by  the  terms  of  its  lease  to  or  ag*reement  with  ap- 
pellee, to  be  operated  as  one  line  ;  and  such  operation  as 
one  continuous  line  is  merely  the  carrying*  out  of  the 
original  intention  of  said  charter,  which  provided  for 
the  operation  of  one  continuous  line  from  Belleville  to 
Eldorado.  It  is  no  more  proper  to  select  the  50  miles 
from  Duquoin  to  Eldorado  of  this  compact  network  of 
roads,  all  operated  under  one  system,  and  all  contribut- 
ing to  the  support  of  each  other,  as  being*  deficient  in 
the  profits  necessary  to  justify  a  reasonably  safe  and 
convenient  operation  of  passenger  traffic,  than  it  would 
be  to  select  any  other  portion  of  the  line  running*  from 
East  St.  Louis  to  Duquoin,  and  charge  that  portion 
with  being*  deficient  in  such  profits. 

If  it  be  admitted  that  a  railroad  company  is  not  bound 
to  run  a  separate  passeng*er  train  when  its  business  is 
not  sufficient  to  warrant  it  in  doing*  so,  we  are  confront- 
ed at  this  point  with  the  question  whether  this  doctrine 
refers  to  the  business  done  by  the  main  road  and  other 
roads  leased  by  it  and  connected  with  it,  all  of  which 
ate  operated,,  or  are  required  to  be  operated,  as  one 
line,  or  whether  it  can  be  made  to  refer  to  a  small 
part  of  the  continuous  line  or  system  which  happens  to 
run  throug*h  a  section  of  country,  where  the  freig^ht  is 
not  so  much,  and  the  passeng*ers  are  not  so  many,  as  is 


256  CARRIERS  OF  PASSENGERS.  Vol.  VI. 

(N.  S.) 

People  cjf  reL  Cantrell  v.  St.  Louis,  &c.,  R.  Co. 

the  case  on  some  other  part  of  the  line.     We  are  of  the 
opinion  that  the  whole  business  of  the  various  parts  op- 
erated  as  one  line  should   be  taken   into  consideration 
where  the  circumstances  are  such  as  are  revealed    b}' 
this  record.     The  duty  required  of  a  railroad  company 
in  the  matter  of  transporting*  passengers   is  the  dutj'-  to 
meet  and  supply  the  public   wants.     These  wants  are 
measured  by  the  business  actually  done,   or  what  it 
could  be  clearly  shown  would  be  done  if  increased  faci- 
lities were  g'ranted.     That  there  is  here  a  public  de- 
mand for  passenger  service  is  shown  by  the  fact  that  a 
passenger  car  is  attached  to  a  freight  train,  and  that 
passengers  are  invited  to  ride,  and  do  ride,  upon  this 
mixed  train.     It  is  not  contended  that  appellee  is  not 
abundantl}'^  able,  out  of  the  earnings  realized  by  it  from 
the  system  controlled  by  it,  to  pay  the  expense  of  run- 
ning a  passenger  car  separately  from  freight  cars  over 
the  Belleville  &  Eldorado  Railroad,  and  thereby   save 
the  traveling  public  from  the  increased  danger  and  in- 
convenience of  taking  passage  on  a  freight  train.     Nor 
does  it  appear  that  such  expense  could  not  be  easily  met 
by   the  earnings  of   the  line  running  from  East  St. 
Louis  to  Eldorado,  by  way  of  Duquoin.     The   follow- 
ing language  used  by  the  supreme  court  of  the  United 
States  in  St.  John  r.  Erie  R.  Co.,  22  Wall.  U.  S.   136, 
is  applicable  here  :     *'  The  business  of  the  road  was  a 
unit.     If  it  had  been  disintegrated,  as  proposed  by  com- 
plainant, we  apprehend  it  would  have  been  found  that 
the  co-relations  of  the  main  stem  and  the  branches  were 
such,  and  that  the  expenses  and  charges  incident  to  the 
entire  business,  and  to  those  of  the  several  parts,  were 
so  interwoven  and  blended,  that  an  accurate  ascertain- 
ment of  the  net  profit  of  the  main  line,  and  any  of  the 
auxiliaries  taken  separately  from  the  rest,   would   have 
been  impracticable.     An  ancillary  road  may  be  short, 
and  yield  but  little  income  ;  yet  by  reason  of  its  reach- 
ing to  coal  fields,  or  from  other  local  causes,  its  con- 
tributions to  other  roads  of  the  series  may  be  very  large 
and  profitable.     Whether,  in  this  case,  the  partial  com- 
putation insisted  upon  could  or  could  not  have    been. 
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made,  the  process  was  one  upon  which  the  company 
was  neither  bound  nor  had  the  right  to  enter."  The 
reports  made  by  appellee  to  the  railroad  and  warehouse 
commissioners  for  the  years  1891,  1892,  and  1893  show 
that  it  has  never  kept  a  separate  account  of  the  actual 
earning-s  or  expenditures  of  the  road  from  Duquoin  to 
Eldorado,  but  has  treated  the  line  from  East  St.  Louis 
to  Eldorado  as  one  continuous  line,  making*  no  difference 
in  its  accounts  between  the  division  from  Duquoin  to 
Eldorado  and  any  other  portion  of  the  road. 

In  estimating-  the  liabilities  of  the  Belleville  &  El- 
dorado Railroad  Companjs  certain  indebtedness,  which 
is  in  the  nature  of  preferred  stock,  i*>  charg-ed  up  as  a 
liability,  in  the  accounts  produced,  to  show 
that  the  obligations  of  appellee  are  such  as  st"!?*'"'*"''* 
to  relieve  it  from  the  duty  of  operating*  the 
passeng"er  train  asked  for.  This  is  manifestly  improp- 
er, because  g-uarantied  or  preferred  stock  is  but  a  di- 
vidend, and  not  a  debt,  and  the  holder  of  a  certificate 
for  such  stock  can  have  no  action  against  the  company 
as  for  a  debt,  but  his  rigfht  is  to  a  dividend.  Taft  v. 
Railroad  Co.,  8  R.  I.  310;  St.  John  r.  Erie  R.  Co., 
supra ;  1  Ror.  R.  R.  p.  167.  The  object  of  incorporat- 
ing railroad  companies  is  to  secure  to  the  public  in- 
creased facilities  of  transit  from  point  to  point,  and  an 
improved  mode  of  carrying  persons  and  property. 
Their  public  character  is  apparent  from  the  fact  that 
they  are  clothed  with  the  power  of  taking  private  prop- 
erty, throug'h  the  exercise  of  the  rig"ht  of  eminent 
domain.  Prior  to  the  adoption  of  the  present  constitu- 
tion, municipal  corporations  were  authorized  to  aid  in 
the  construction  of  railroads  by  subscription  for  their 
stock.  As  a  matter  of  fact,  Franklin  county,  throug'h 
which  the  Belleville  &  Eldorado  Railroad  passes,  sub- 
scribed $150,000  to  its  construction,  of  which  indebted- 
ness $37,000  is  still  outstanding*.  Railroads  are  crea- 
tures of  the  law,  and  are  intrusted  with  the  exercise  of 
these  sovereig"n  powers  to  promote  the  public  interest, 
and  are,  therefore,  bound  to  conduct  their  aflFairs  in 
furtherance  of  the  public  objects  of  their  creation.  The 
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interest  of  stockholders  in  their  profits  is  secondary, 
and,  in  the  main,  stjbsidiary  to  the  interest  of  the  pub- 
lic. It  is  in  view  of  their  public  character  that  the  courts 
are  authorized  to  determine  and  enforce  the  public  du- 
ties enjoined  upon  them.  The  duties  which  thej'  owe 
to  the  state  and  the  gfeneral  public  cannot  be  shirked  or 
evaded.  1  Wood  R.  R.  p.  12  ;  Railroad  Com'rs  v.  Port- 
land &  O.  C.  R.  Co..  63  Me.  269.  We  do  not  think 
that  there  is  here  such  insufficiency  of  business  or  prof- 
its as  to  present  valid  defense  to  the  application  of  the 
people.  The  writ  of  mandamus  should  issue  as  pray- 
*  ed  for.  The  judgment  of  the  circuit  court  is  reversed, 
*aad  the  cause  is  remanded  to  that  court,  w^ith  directions 
1to  enter  a  judg^ment  awarding"  the  writ  in  accordance 
with  the  prayer  of  the  petition.  Reversed  and  remand- 
ed, with  directions. 


NOTES. 

Mandamus— Passenger  Trains. — As  to  the  duty  to  stop  trains  at 
stations,  see  2  Rap.  &  Mack's  Dig-.  386.  As  to  what  duties  a  railroad 
company  may  be  compelled  to  perform  by  mandamus,  see  note  to  30 
Am.  &  Eng^.  R.  Cas.  515 ;  6  Rap.  &  Mack's  Dig^.  375. 

Same — Railroad  Compelled  to  Run  Trains. — The  Hartford  and 
New  Haven  Railroad  Company  was  chartered  to  construct  and  ope- 
rate a  railroad  from  Hartford  to  the  navig-able  waters  of  New  Haven 
harbor.  A  steamboat  company  was  afterwards  chartered  1o  run  in 
connection  with  it  to  New  York,  and  the  railroad  and  line  of  steam- 
boats constituted  a  route  that  was  of  great  convenience  to  the  pub- 
lic. After  the  construction  of  the  road  and  the  use  of  it  in  connec- 
tion with  steamboat  for  several  years,  the  railroad  company  con- 
structed a  track  diverg-ing-  from  the  orig-inal  track  at  a  point  a  mile 
and  a  half  from  its  terminus  at  tide  water,  and  running  to  the  sta- 
tion of  the  New  York  and  New  Haven  Railroad  Company,  in  the 
city  of  New  Haven,  and  discontinued  the  running  of  passenger 
trains  to  the  original  terminus  at  tide  water.  This  change  incom- 
moded travellers  who  wished  to  pass  by  the  steamboat  route,  of 
whom  there  were  many.  Held,  that  a  mandatnus  ought  to  be  issued 
to  compel  the  railroad  company  to  run  passenger  trains  to  the 
■original  terminus.  The  railroad  company  had  discontinued  the 
running  of  passenger  trains  over  that  part  of  the  road,  under  a  con- 
tract with  the  New  York  and  New  Haven  Railroad  Company,  by 
which  the  latter  was  to  prevent  the  extension  of  a  certain  railroad 
chartered  by  the  legislature  which  would  interfere  with  the  Hart- 
ford and  New  Haven  road,  and  the  New  York  and  New  Haven  road 
was  to  secure  an  advantage  over  the  line  of  steamboats  in  competing 
for  public  travel.     Held,  that   this  contract   was  void,  as  against 
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public  policy.  Held,  also,  that  the  mandamus  was  properly  applied 
for  by  the  attorney  for  the  state.  State  v.  Hartford,  etc.,  29  Conn. 
538. 

By  the  Act  36  Vic,  c.  37  s.  13,  the  New  Brunswick  and  Canada 
Ry.  Co.  is  required  "to  provide  and  run  all  trains  necessary  for  the  car- 
rying-of  passeng-ers  and  freig-ht,"  and  to  "run  at  least  one  daily  train 
each  way  over  the  said  main  line  and  branches  (Sundays  excepted), 
unless  prevented  by  weather,  accident,  or  some  other  unavoidable 
cause,  other  than  from  want  of  railway  stock,  or  from  keeping  the 
road  and  its  appliances  in  good  running  order."  Held,  that  the  fact 
that  there  was  no  profit  derived  from  running  a  daily  train  between 
Bt.  Andrews  and  Watt  Junction  (one  of  the  branches  of  the  road) 
was  not  one  of  the  **  unavoidable  c;iuses  "  that  would  justify  the 
company  in  not  running  a  daily  train.  Railway  acts,  and  those  of 
that  description,  which  are  obtained  on  the  application  of  their 
promoters,  are  treated  as  contracts  between  the  incorporators  and 
the  public.  The  language  of  the  acts  is,  therefore,  considered  as  the 
languag-e  of  the  promoters,  and  where  doubts  arise  as  to  the  con- 
struction of  that  lang-uage,  the  benefit  of  the  doubt  is  to  be  given  to 
those  who  might  be  prejudiced  by  the  exercise  of  the  powers  given 
by  the  act.  Where  the  remedy  by  action  is  not  so  efficacious  as  that 
by  mandamus,  the  rig"ht  to  the  latter  is  not  taken  away.  Ex  parte 
The  Attorney  General  of  New  Brunswick,  17  New  Bruns.  667. 

Same — Mixed  Trains. — In  Arkansas  Midland  R.  Co.  v.  Canman, 
52  Ark.  517,  it  was  held  that  it  is  not  the  duty  of  a  railway  company 
to  run  separate  passenger  trains  where  its  business  is  not  sufficient 
to  warrant  it  in  so  doing.     But,   if  the  business  of  the  company  is 
sufficiently  large  and  profitable  to  warrant  the  running  of  separate 
passenger  trains,  and  the  safety  of  passengers  is  endangered  by 
having  the  passenger  coaches   mixed  up  in  the   same   train   with 
freight   cars,  then  it  is  the  duty  of   the  company  to  run   separate 
trains.     Where  the  business  of  the  company  is  not  such  as  to  require 
it  to  run    separate   passenger  trains,  the  Ark.  Stat.  (Mansf.   Dig-. 
|i  5477),  requires  the  company  in  forming  mixed  trains,  to  place  bag- 
gage and  freight  cars  in  front  of  the  passenger  coaches  ;  and  if  the 
use  of  bell  pulls  and  air  brakes  on   trains   thus   formed  is  imprac- 
ticable, the   law   will  not   require  it.     But  if  the  use  of  such  appli- 
ances on  mixed  trains  is  practicable  and  necessary  for  the  safety  of 
passengers,  then  the  law  will   demand  it.     The  court   said  :  **  Was 
appellant   required  to  run  separate   passenger   trains  on  its  road  ? 
All  carriers  are  not  required  to  adopt  like   expensive  provisions  for 
the  safety  of  passengers.     The  business  of  a  road  might  render  it 
unsafe  to  use  a  single  track  and   necessary  to  the  safety  of  passen- 
gers to  use  a  double  one.     It  would,  unquestionably,  be  safer  for  all 
railroads  to  have  two  tracks,  and  run  all  trains  going  in  the  same 
direction  over  the  same  track.     But  this  does  not  make  it  the  duty 
of  all  railroads  to  have  double   tracks.     The  provisions  required  to 
be  adopted  by  passenger  carriers  for  the  safety  of  their  passengers 
Vary  as  the  exigencies  of  the  traffic  and  its  remunerative  character 
demand  and  justify.     A  railway  constructed  through  a  thinly  set- 
tled country,  moving   but  little   freight   and   few   passengers,  and 
funning  its  trains  at  a  slow  rate  of  speed,  cannot  be  expected  to  be 
equipped  and  operated  in  the  same  manner  as  is  necessary  in  the 
case  of  a  railway   running   through  a  densely   populated   territory, 
and  moving  a  larg-e  volume  of  traffic.     So  the  line  of  a  railroad  may 
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be  so  short,  and  the  business  done  by  it  so  small  as  to  make  it  un< 
reasonable  to  require  it  to  run  separate  trains  for  freight  and  pas- 
sengers. If  the  business  done,  does  not  warrant  it,  it  would  be  un- 
reasonable and  oppressive  to  demand  it,  and  it  would  not  be  required. 
But,  on  the  other  hand,  if  the  business  was  sufficiently  large  and 
profitable  to  warrant  it,  and  the  safety  of  the  passengers  was 
endangered  or  diminished  by  having  the  passenger  coaches  mixed 
in  the  same  train  with  freight  cars,  it  would  clearly  be  the  duty  of 
the  railway  company  to  run  separate  trains.  If  it  was  not  the  duty 
of  appellant  to  run  separate  passenger  trains,  then,  under  the 
statutes  of  this  state,  it  was  its  duty,  in  forming  its  trains,  to  place 
the  baggage  and  freight  cars  in  front  of  the  passenger  coaches. 
Mansf .  Dig.  §  5477.  Under  such  circumstances,  the  law  would  not 
require  bell  pulls  and  air  brakes  to  be  used  on  such  trains,  if  it  was 
impracticable  to  do  so.  But,  on  the  other  hand,  if  the  rule  as  to 
care  and  diligence  already  laid  down  required  them  to  be  used,  it 
was  the  duty  of  appellant  to  have  done  so."  Missouri  Pac.  K.  Co. 
V.  Holcomb,  44  Kan.  332 ;  44  Am.  &  Eng.  R.  Cas.  311,  312. 

Same — Railroad  not  Compelled. — In  Ohio,  etc.,  R.  Co.  v.  People, 
120  111.  200,  30  Am.  &  Eng.  R.  Cas.  509,  it  was  held  that  there  was  no 
authority  at  common  law  for  granting  a  writ  of  mandamus  to  com- 
pel a  railroad  company  to  increase  the  number  of  trains  or  to  run  a 
particular  number  of  trains  over  its  road  daily.  This  case  was 
commented  upon  and  distinguished  in  the  principal  case. 

Company  becoming  owner  of  two  lines  of  road  between  two  tcr- 
mini  abandoned  one  line,  but  accommodated  people  by  operating 
other.  Held,  that  it  could  not  be  compelled  by  fnandamus  to  operate 
both  lines.  People  v.  Rome,  etc.,  R.  Co.,  103  N.  Y.  95 ;  28  Am.  & 
Eng.  R.  Cas.  35. 

A  peremptory  tnandamus  was  awarded  in  this  case  commanding 
the  defendant,  a  railroad  company,  to  run  up>on  its  road  from  its 
station  in  Locust  avenue.  Queens  county,  and  its  station  at  Long 
Island  city,  in  the  morning  and  evening,  such  passenger  trains  as 
would,  taking  into  consideration  the  usual  business  hours  of  the  day 
in  New  York,  afford  reasonable  and  necessary  railroad  facilities  to 
the  residents  and  travelers  at  Locust  station.  The  company  ran 
one  freight  train,  with  a  passenger  car  attached,  from  Long  Island 
city,  stopping  at  Locust  station,  in  the  morning,  and  ran  it  back  to 
the  city  in  the  evening.  There  were  but  nine  houses  at  Locust  sta- 
tion, and  but  five  persons  holding  commutation  tickets.  The  re- 
ceipts at  that  station  fell  from  $274.69,  in  1877,  to  $198.23,  in  1881. 
The  extra  expense  of  maintaining  the  road-bed  for  full  passenger  tra- 
vel would  be  about  $1,500  a  year.  Prior  to  the  present  arrangement 
the  company  ran  six  or  seven  trains  each  way  daily,  and  the  aver- 
age number  of  passengers  from  this  station  each  way  was  less  than 
one  a  day.  Jamaica  station,  at  which  all  trains  stopped,  was  less 
than  two  miles  from  Locust  station.  Held^  that  the  court  erred  in 
awarding  the  mandamus.  Quaere,  as  to  the  power  of  the  court  to 
control  a  railroad  company  in  exercising  the  power  of  regulating 
the  time  and  manner  in  which  passengers  and  property  shall  be 
transferred,  conferred  upon  it  by  section  9  of  subdivision  2  of  chap- 
ter 133  of  1880,  so  long  as  it  does  not  suspend  or  cease  to  perform  its 
duties  as  a  common  carrier.  People  v.  Long  Island  R.  Co.,  31  Hun 
(N.  Y.)  125. 

Same — Illinois,  Arkansas,  and  Minnesota  Acts. — An  Illinois  stat- 
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ute  required  all  trains  to  stop  at  county  seats.  Upon  the  construc- 
tion of  this  statute  see  Illinois  Cent.  R.  Co.  v.  People,  143  111.  434,  61 
Am.  &  Eng.  R.  Cas.  539,  in  which  case  the  Illinois  decisions  are 
considered.  Similar  statutes  have  been  held  valid  in  Arkansas  and 
Minnesota,  and  fnandamuses  held  to  lie  to  enforce  them.  State  v, 
Gladson,  57  Minn.  385,  61  Am.  &  Eng.  R.  Cas.  556 ;  St.  Lrouis,  etc., 
R.  Co.  V.  B'Shears,  59  Ark.  237,  61  Am.  &  Eng.  R.  Cas.  556.  The 
Arkansas  statute  required  trains  to  stop  within  the  corporate  limits, 
upon  the  application  of  not  less  than  fifty  citizens. 


St.  Louis,  I.  M.  &  S.  R.  Co. 

V, 

Greenthal.* 

{Circuit  Court  of  A^eals^  Eighth  Circuity  Nov,  ^,  i8g6,) 

Injury  to  Passenger  by  Insane  Person — Evidence. — Evidence  rela- 
tive to  the  previous  insanity  of  an  insane  person  'vyI^o  killed  a  pas- 
senger on  a  train  was  relative  and  competent  to  show  his  mental 
condition  at  the  time  of  the  killing-,  in  an  action  ag-ainst  the  railway 
for  damag-es  for  such  killing,  and  the  fact  that  such  evidence 
did  not  show  that  the  defendant  railway  company  had  knowledge  of 
such  previous  insanity  was  not  ground  for  the  exclusion  of  the  evi- 
dence, as  the  plaintiff,  while  required  to  prove  the  insanity  and  the 
defendant's  knowledge  thereof,  was  not  required  to  prove  both  of 
these  facts  at  the  same  instant,  nor  by  the  same  witnesses. 

Same — Conversation — Res  Gestae. — In  such  an  action,  a  conversa- 
tion relative  to  the  sanity  of  such  person,  had  by  the  conductor  of 
the  train  while  at  his  post,  just  prior  to  the  killing,  with  a  passen- 
ger in  his  charge  who  had  become  alarmed  for  her  personal  safety, 
was  a  part  of  the  res  gestae,  such  conversation  being  in  the  line  of 
the  conductor's  duty. 

In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas. 

This  was  an  action  brought  by  Sallie  Meyer  (now 
SalUe  Greenthal),  administratrix  of  the  estate  of  Isadore 
Meyer,  deceased,  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company 
and  Pullman's  Palace-Car  Company,  for  damages  for 
the  killing  of  intestate  by  an  insane  fellow  passenger 
on  defendant's  train  and  car.     The  verdict  and  judg- 

*See  notes  at  end  of  case. 
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ment  below  were  for  plaintiff ,  and  the  defendants  have 
brought  error. 

Por  a  full  statement  of  this  cause  and  the  legal  prin- 
ciples involved  therein,  reference  is  made  to  the  opinion 
of  this  court  delivered  when  the  case  was  first  here. 
Meyer's  Adm'x  v.  Railway  Co.,  10  U.  S.  App.  677. 
The  change  in  the  name  of  the  plaintiff  is  accounted 
for  by  her  marriage. 

The  complaint  alleges,  in  substance,  that  on  the  17th 
of  February,  1891,  Isadore  Meyer,  of  Bald  Knob,  in 
the  state  of  Arkansas,  boarded  defendant's  train,  and 
took  his  seat  in  the  Pullman  Palace-Car  Company's 
car  as  a  passenger,  going  south  ;  that  a  few  minutes 
thereafter,  and  after  the  train  had  started  south,  sud- 
denly, and  without  warning,  Meyer  was  shot  and  in- 
stantly killed  by  J.  W.  Graeter,  a  passenger  on  the 
train  and  in  the  Pullman  car  ;  that  Graeter  was  a  dan- 
gerous lunatic,  and  an  utter  stranger  to  Meyer,  but 
that  both  defendant  companies  knew  the  dangerous 
condition,  character,  and  disposition  of  Graeter  when 
they  received  him  as  a  passenger,  and  negligently 
allowed  him  to  continue  as  a  passenger  on  the  train  in 
the  sleeping  car,  without  guard  or  protection  against  vio- 
lence towards  the  passengers  on  the  train  on  the  part 
of  the  maniac  Graeter.  The  defendants'  answer  denied 
the  allegations  of  the  complaint.  Upon  the  second 
trial  the  plaintiff  recovered  judgment,  and  the  defend- 
ants sued  out  this  writ  of  error. 

Percy  Roberts  and  George  E,  Dodge  {B,  S,  Johnson 
was  with  them  on  the  brief),  for  plaintiffs  in  error. 

G,  B.  Rose  ( W.  M.  Beckner,  U.  M.  Rose,  and  W. 
E,  Hemingway  were  with  him  on  the  brief),  for  de- 
fendant in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit 
Judges. 

Caldwell,  Circuit  Judge,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

The  assignments  of  error  relate  exclusively  to  al- 
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leged  errors  growing-  out  of  the  admission  of  testimony, 
and  are  all  of  the  same  g-eneral  character.  The  defend- 
ants denied  that  Graeter  was  insane,  or  that  they  knew 
or  had  any  reason  to  believe  that  he  was  insane.  To 
prove  Graeter's  insanity,  the  plaintiff  introduced  a 
number  of  witnesses,  who  testified,  in  substance,  that 
Graeter  was  violently  insane  in  Ft.  Worth,  Tex., 
about  tv7o  or  three  weeks  before  he  killed  Meyer ;  that, 
by  direction  of  his  brother,  he  was  taken  in  charge  and 
sent  to  his  home  in  Vincennes,  Ind.,  in  the  care  of  tw^o 
keepers  ;  that  he  was  taken  north  over  the  road  of  the 
defendant  railway  company  in  a  sleeping"  car  of  the 
defendant  the  Pullman's  Palace-Car  Company,  mana- 
cled ;  that  he  was  very  violent  when  first  put  on  the 
train,  and  at  intervals  afterwards,  and  at  times  exhibi- 
ted a  homicidal  tendency.  The  assig-nments  of  error 
relate  chiefly  to  the  admission  of  this  testimony. 
The  first  g-round  of  objection  to  its  admission  is  that 
it  was  irrelevant  and  immaterial,  for  the  reason  that 
the  question  was  whether  Graeter  was  in- 
sane at  the  time  of  the  killing,  and  that  prov-  J^V'^BiideM""^ 
ing  that  he  was  insane  three  weeks  before 
did  not  tend  to  prove  him  insane  at  that  time.  It  is 
true  that  one  of  the  issues  to  be  tried  was  whether 
Graeter  was  insane  at  the  time  he  killed  Meyer,  but 
the  evidence  on  this  issue  cannot  be  restricted  to  the 
very  hour  or  day  of  the  occurrence.  Such  evidence 
may  relate  to  his  mental  condition  within  any  reason- 
able limit  of  .time,  either  before  or  after  the  killing. 
On  such  an  issue  a  wide  latitude  is  allowed,  and  the 
words,  appearance,  conduct,  and  personal  history  of  the 
alleged  lunatic,  extending  over  a  period  of  many  years, 
may  be  shown,  and  even  the  mental  condition  of  his 
ancestors  may  be  inquired  into.  The  rule  on  this  sub- 
ject is  stated  by  Judge  Clifford  in  U.  S.  v.  Holmes, 
1  Cliff.  (U.  S.)  98,  Fed.  Cas.  No.  15,382,  as  follows  : 

**  The  precise  question  to  be  tried  in  all  such  cases  is 
whether  the  accused  was  insane  at  the  very  time  he 
committed  the  act,  and  to  that  point  all  the  evidence 
must  tend.  Great  difficulties  surround  the  inquiry,  and 
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it  IS  for  that  reason  that  the  rules  of  law  allow  a  wide 
rangfe  of  testimony  in  the  investigcition.  Proof  of 
hereditary  insanity  is,  therefore,  admissible  as  afford- 
ing" some  g^round  of  presumption  that  the  alleg^ed  dis- 
eased state  of  mind  may  have  descended  throug-h  those 
from  whom  the  accused  derived  his  existence.  Evidence 
of  acts,  conduct,  and  declarations,  both  before  and  after 
the  time  of  the  committing*  of  the  act,  tendingf  to  show 
an  insane  state  of  mind  are  also  admissible  as  having* 
some  bearing-  on  the  point  in  controversy.'' 

All  the  authorities  are  to  the  same  effect.  Green  v. 
State,  59  Ark.  249 ;  Busw.  Insan.  p.  249 ;  People  v. 
Garbutt,  17  Mich.  10. 

Another  objection  to  the  introduction  of  this  evidence 
was  that  it  did  not  show  that  the  defendants  had  any 
knowledg"e  that  Graeter  was  insane  at  Ft.  Worth. 
Under  the  state  of  the  pleading's,  the  burden  was  on 
the  plaintiff  to  prove  Graeter's  insanity,  and  that  the 
defendants  knew  that  he  was  insane  or  had  g-ood 
g-rounds  to  believe  it.  The  plaintiff,  however,  was  not 
required  to  prove  both  these  facts  at  the  same  instant 
or  by  the  same  witnesses.  Upon  the  issue  as  to  Graet- 
er's  insanity,  the  evidence  was  relative  and  competent. 

It  is  insisted  in  the  brief  of  counsel  for  the  plaintiffs 
in  error  that  the  defendants  had  no  knowledge  that 
Graeter  was  insane  or  dang-erous  when  he  was  received 
as  a  passengfer,  or  afterwards,  until  the  tragedy  occur- 
red. But  this  is  a  question  of  fact  which  was  conclu- 
sively settled  by  the  verdict  of  the  jury.  The  suf- 
ficiency of  the  evidence  to  warrant  the  verdict  of  the 
jury  was  not  challenged  in  the  court  below  by  a  re- 
quest for  a  peremptory  instruction,  and  cannot,  there- 
fore, be  challenged  in  this  court. 

Miss  Mary  Wallrath  was  a  passenger  on  the  train, 
and  riding  in  the  same  sleeper  with  Graeter.  Graeter's 

appearance,  conduct,  and  conversation  were 
tki-lSJIsMteV.    ^uch  as  to  alarm  her,  and  she  called  the  at- 
tention of  the  conductor  to  him,  and  said  to 
the  conductor  :  "I  am  afraid  of  that  man,"  and  there- 
upon a  conversation  ensued  between  the  witness  and 
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the  conductor  in  relation  to  Graeter's  condition,  in  the 
course  of  which  the  conductor  said  to  the  witness  that, 
about  two  or  three  weeks  before,  he  had  brou«"ht 
Graeter  down  in  the  car  from  Ft.  Worth  handcuffed, 
and  that  he  was  violently  insane.  This  conversation 
occurred  only  a  short  time  before  Mever  was  killed. 
The  passeng-ers  in  the  car  were  under  the  care  and  pro- 
tection of  the  conductor.  If  he  knew  or  had  reason  to 
believe  that  Graeter  was  a  dang^erous  lunatic,  it  was  his 
first  and  highest  duty  to  take  proper  action  at  once  for 
the  security  and  protection  of  his  passeng'ers  against 
the  violence  of  the  insane  man.  Failing*  to  discharge 
this  first  and  hig'hest  duty,  it  was  clearly  his  duty  to 
communicate  to  the  passeng^ers  the  facts  within  his 
knowledg'e  which  showed  or  tended  to  show  that  they 
were  riding*  in  the  car  with  a  violently  insane  man,  who 
was  under  no  guard  or  restraint,  to  the  end  that  they 
might  themselves  take  suitable  precautions  for  their 
safety.  Having  omitted  to  discharge  his  highest  duty 
for  the  safety  of  his  passengers,  he  should,  at  the  very 
least,  have  advised  them  of  their  danger.  It  will  be 
observed  that  the  conversation  was  not  had  with  one 
having  no  interest  in  its  subject-matter.  It  was  had 
while  the  conductor  was  at  his  post  of  duty,  with  a 
passenger  in  his  charge,  and  entitled  to  his  protection, 
w'ho  had  become  alarmed  for  her  personal  safety,  and 
who  was  rightfully  seeking  information  from  the  con- 
ductor as  to  what  he  knew  about  Graeter,  whose  ap- 
pearance and  conduct  had  put  her  in  fear.  Under  these 
circumstances,  it  would  have  been  a  gross  violation  of 
his  duty  if  the  conductor  had  not  imparted  to  the  pas- 
senger the  information  he  possessed  concerning  Graeter. 
If  he  was  not  going  to  take  action  himself  for  her  pro- 
tection, and  he  did  not,  it  was  his  duty  to  disclose  to 
the  passenger,  in  answer  to  her  appeal,  all  the  facts 
within  his  knowledge  tending  to  show  that  Graeter 
was  a  madman,  and  dangerous  to  her  safety.  What  he 
then  said  on  that  subject  was  said  in  the  discharge  of  a 
<Juty  imposed  upon  him  by  his  office,  and  is  clearly  a 
part  of  the  res  g'estcc.     He  was  acting  strictly  in  the 
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line  of  his  duty,  thougch  not  up  to  the  full  measure  of 
his  duty,  for  which  he  paid  the  penalty  of  his  life,  for 
he,  too,  was  killed  by  Graeter. 

The  judgment  of  the  circuit  court  is  affirmed. 


NOTE. 

Insane  Persons. — The  degree  of  care  imposed  upon  a  company 
which  has  accepted  an  insane  person  as  a  passenger  is  of  the  highest 
character ;  if  the  safety  and  comfort  of  the  other  passengers  will 
not  be  imperilled,  the  insane  person  may  be  taken  to  the  end  of  his 
journey,  or  he  may  be  removed  from  the  train  at  the  first  station 
where  he  may  be  properly  cared  for ;  but  so  long  as  he  is  on  the 
train  the  company  is  bound  to  do  whatever  in  the  way  of  restraint, 
or  isolation  is  reasonably  demanded  for  the  safety  and  comfort  of 
the  other  passengers.  Meyer  z/.  St.  Louis,  etc.,  R.  Co.,  10  U.  S. 
App.  677  ;  58  Am.  &  Eng.  R.  Cas.  111. 

So  soon  as  a  company  acquires  knowledge  of  the  insane  condition 
of -a  passenger,  whether  such  knowledge  is  acquired  before  or  at  the 
time  he  becomes  a  passenger  or  from  his  acts  subsequent  to  the  be- 
ginning of  the  journey,  it  is  charged  with  the  duty  of  exercising 
proper  care  for  the  protection  of  the  other  passengers  upon  the 
train.  Meyer  v.  St.  Louis,  etc.,  R.  Co.,  10  U.  S.  App.  677 ;  58  Am.  & 
Eng.  R.  Cas.  111. 

If  the  employees  of  the  company  in  the  exercise  of  the  high  degree 
of  care  demanded  of  them  could  not  have  reasonably  anticipated 
that  a  failure  to  eject  or  restrain  the  insane  passenger  might  result 
in  doing  injury  to  his  fellow-passengers,  their  non-action  would  not 
constitute  negligence.  Meyer  z/.  St.  Louis,  etc.,  R.  Co.,  10  U.  S. 
App.  677  ;  58  Am.  &  Eng.  R.  Cas.  111. 

If  there  is  reasonable  ground  to  believe  that  aii  insane  passenger 
is  dangerous,  it  is  the  duty  of  the  conductor  to  restrain  him,  even 
though  he  may  be  quiet  at  the  time  ;  and  it  is  error  to  instruct  the 
jury  that  the  law  does  not  justify  restraint  if  the  insane  person  is 
violent  in  neither  word  nor  act  and  gives  no  indication  of  insanity 
except  by  expressing  fear  of  violence  from  others.  Meyer  i',  St. 
Louis,  etc.,  R.  Co.,  10  U.  S.  App.  677  ;  58  Am.  &  Eng.  R.  Cas.  111. 

A  carrier  is  not  obliged,  as  a  matter  of  law,  to  receive  as  a  passen- 
ger an  insane  person,  or  one  whose  physical  or  mental  condition  is 
such  that  his  presence  upon  the  vehicle  may  cause  injury  or  sub- 
stantial discomfort  to  the  other  passengers ;  and  such  insane  person 
may  be  refused,  where  he  is  known  to  be  insane,  though  at  the  time 
of  offering  to  become  a  passenger  he  is  apparently  harmless  and 
conducts  himself  in  no  way  differently  from  other  persons.  Meyer 
V,  St.  Louis,  etc.,  R.  Co.,  10  U.  S.  App.  677.  58  Am.  &  Eng.  R.  Cas. 
111.  Following  Putnam  v.  Broadway,  etc.,  R.  Co.,  55  N.  Y.  108; 
Pearson  v,  Duane,  4  Wall.  (U.  S.)605. 
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Zackery 

V. 

Mobile  &  O.  R.  Co.* 

(Supreme  CoUrt  of  Mississippi,  Feb,  /,  1897.) 

Rejection  of  Passenger  by  Railway  Company. — A  carrier  cannot 
refuse  to  carry  a  blind  person  for  no  other  reason  than  his 
blindness. 

« 

Appeal  from  Clarke  county  circuit  court.    Reversed. 

J,  L.  Buckley  and  D.  W.  Heidelberg,  for  appellant. 
A.  J,  Russell ^xiA  Chas.  M.   Wrig'hty  for  appellee. 

Stockdale,  J.  On  the  13th  of  March,  1896,  ap- 
pellant exhibited  his  complaint  in  the  circuit  court  of 
Clarke  county,  alleging-  that  for  several  years  he  had 
been  travelling  on  appellee's  road,  and  had  business  at 
various  stations,  and  had  never  given  cause  of  com- 
plaint to  appellee's  servants,  and  no  objection  had  been 
made  to  his  riding  on  appellee's  train  until  January  25, 
1896,  and  February  23,  1896,  at  which  times  appellee 
refused  to  sell  him  tickets  from  Chickora  and  Vinegar 
Bend,  and  from  Vinegar  Bend  to  Buckatunna,  which 
was  humiliating  and  annoying,  he  being  away  from 
home;  that  on  13th  of  March,  1896,  he  was  again 
denied  tickets  to  ride  on  defendant's  road,  at  Stonewall 
Station,  and  that  on  all  these  occasions  he  offered  the 
agents  of  said  road  the  price  of  the  fare,  and  had  en- 
gagements that  he  was  deprived  of  filling  on  account 
of  the  willful  refusal  of  appellee's  agents  to  sell  him 
tickets  ;  that  appellee  had  no  other  reason  for  refusing 
him  passage  than  that  appellant  was  blind,  which  is 
true.  To  this  declaration  appellee  (defendant  below) 
interposed  a  demurrer,  upon  the  ground  that  the  decla- 
ration shows  that  the  plaintiff  was  blind,  and  was  not  a 

*See  notes  at  end  of  case. 
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fit  person  to  travel  by  himself,  and  that,  as  a  matter  of 
law,  defendant  had  a  rigfht  to  decline  to  sell  plaintiff  a 
ticket,  unless  accompanied  by  an  attendant.  The  court 
below  sustained  the  demurrer,  and  the  plaintiff  ap- 
pealed. 

The  demurrer  admitting-  the  truth  of  the  allegations 
of  the  complaint,  one  of  which  is  to  the  effect  that  the 
appellant  had  been  riding-  on  appellee's  road  for  several 
years,  pursuing*  his  occupation,  and  had  g^iven  no  cause 
of  complaint,  and  none  had  ever  been  made  until 
January  25,  18%,  and  that  the  sole  reason  for  rejecting* 
him  as  a  passeng*er  was  his  blindness,  it  follows  that 
the  naked  question,  detached  from  any  attending"  cir- 
cumstances, was  whether  a  person  otherwise  qualified 
may  be  rejected  as  a  passeng^er  for  the  sole  reason  that 
he  is  blind,  and  this  court  is  asked  to  announce  that  to 
be  the  law.  There  seems  to  be  a  scarcity  of  decisions 
on  the  precise  point.  In  2  Ror.  R.  R.  p.  957,  it  is  laid 
down  as  the  law  that,  **as  common  carriers  of  persons, 
railroad  companies  are  ordinarily  bound  to  carry, 
according  to  their  reasonable  rules  and  reg^ulations,  and 
in  accordance  with  their  reg"ular  time-cards,  all  persons 
who  apply  to  be  carried,  and  are  read)'^  to  pay,  and  do 
pay,  the  usual  fare  when  required,  *  *  *  except 
unsuitable  persons  hereinafter  mentioned."  These 
exceptions  are  those  who  desire  to  injure  the  company, 
notoriously  bad  or  justly  suspicious  persons,  gross  or 
immoral  persons,  drunken  persons,  and  those  who  re- 
fuse to  obey  the  rules.  It  is  laid  down  in  Ang*.  Carr. 
<J  524,  to  be  the  common  law  that  it  is  "the  duty  of 
public  or  common  carriers  of  persons  to  receive  all 
-persons  who  apply  for  a  passaged  (These  words 
italicised.)  In  section  525  it  is  said:  *'It  is  in  fact 
beyond  all  doubt  that  the  first  and  most  gfeneral  obliga- 
tions on  the  part  of  public  carriers  of  passengers, 
whether  by  land  or  water,  is  to  carry  persons  who 
apply  for  a  passage."  These  are  the  g^eneral  rules, 
subject  always  to  the  exceptions  enumerated  ;  but  we 
have  not  found  any  decision  holding  that,  as  a  matter  of 
law,  a  person  can  be  rejected  because  he  is  blind. 
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It  is  urged  by  counsel  for  appellee  that  a  rule  of  a 
railroad  companj^  authorizingf  the  refusal  by  its  agfents 
of  an  infirm  passengfer  unless  provided  with  an  assist- 
ant is  reasonable,  and  demanded  by  the  convenience  of 
the  traveling"  public — 3,  proposition  we  do  not  contro- 
vert ;  but  in  this  case  there  is  nothing*  in  the  record  to 
show  that  appellee  had  made  or  promulgated  such  a 
rule.  On  the  contrary,  it  is  allegfed  in  the  complaint 
(admitted  by  the  demurrer)  that  appellant  was  not  in- 
firm, but  robust,  able  to  take  care  of  himself,  and  to 
compW  with  the  rules  applying-  to  passengfers  gener- 
ally ;  that  he  had  been  traveling*  on  appellee's  road 
for  several  years,  and  g*iven  no  cause  of  complaint  to 
appellee's  servants,  and  none  was  ever  made.  All  this 
being  admitted  by  the  demurrer,  the  doctrine  laid  down 
in  Sevier  r.  Railroad  Co.,  61  Miss.  10,  relied  on  by 
appellee,  does  not  apply  to  this  case.  There  is  noth- 
ing to  show  that  appellant  was  informed  that  the  ab- 
sence of  an  attendant  was  the  cause  of  his  rejection, 
and  nothing*  to  show  that  he  needed  one.  Appellee's 
counsel  contends  that  infirm  passengfers  require  more 
and  extra  care,  and  for  that  reason  railroad  companies 
have  the  rig*ht  to  reject  them.  But  appellee  admits  by 
its  demurrer  that  appellant  was  not  such  a  passenger, 
and  had  never  required  extra  care.  We  do  not  desire 
to  intimate  any  opinion  as  to  what  regulations  and  rules 
railroad  companies  may  make  as  to  passeng-ers  ;  but  we 
decline  to  hold  that  as  a  proposition  of  law,  stripped  of 
all  attending*  circumstances,  public  carriers  of  passen- 
gers can  reject  a  person  otherwise  qualified  upon  the 
sole  ground  that  he  is  blind.  The  judgment  of  the 
court  below  is,  therefore,  reversed,  the  demurrer  over- 
ruled, and  the  cause  remanded. 


NOTES. 


Duty  of  a  Carrier  to  Receive  Passengers — Disabilities.— Every  citi- 
zen is  prima  facie  entitled  to  become  a  passenger  on  a  railway 
train,  and  the  law  requires  the  carrier  to  transport  with  impar- 
tiality and  safety  all  those  who  oflFer.  Norfolk,  etc.,  R.  Co.  v,  Galli- 
her,  89  Va.  639;  Winnegar  v.  Central  Pass.  R.  Co..  85  Ky.  547,  34 
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Am.  &  Eng.  R.  Cas.  462  ;  Chicag-o,  etc.,  R.  Co.  v.  Pillsbury,  (111.), 
26  Am.  &  Eng.  R.  Cas.  241 ;  Gillingham  v.  Ohio  River  R.  Co.,  35  W. 
Va.  588,  51  Am.  &  Eng.  R.  Cas.  222  ;  Thurston  v.  Union  Pac.  R.  Co., 
4  Dill.  (U.  S.)  321;  Waldron  v.  Chicago,  etc.,  R.  Co.,  1  Dakota  336; 
State  V.  Chovin,  7  Iowa  204  ;  Sal  ton  stall  v,  Stockton,  1  Taney  (U. 
S.)  11 ;  Beekman  v.  Saratoga,  etc.,  R.  Co.,  3  Paige  (N.  Y.)  45. 

Thus  persons  who  are  ill  must  be  carried.  Pullman  Palace  Car 
Co.  V,  Barker,  4  Colo.  344.  So  a  railroad  cannot  refuse  to  receive  a 
non-union  laborer  because  he  is  objectionable  to  his  neighbors. 
Chicago,  etc.,  R.  Co.  v,  Pillsbury  (111.),  26  Am.  &  Eng.  R.  Cas.  241. 
This  was  a  dictum  of  the  court,  which  is  not  affected  by  the  fact 
that  the  opinion  in  this  case  seems  to  be  rejected  on  rehearing,  31 
Am.  &  Eng.  R.  Cas.  24,  123  111.  9.  ^ 

Persons  who  May  Be  Excluded. — (See  notes  to  13  Am.  &  Eng.  R. 
Cas.  48,  26  Id  248.)  A  company  as  a  common  carrier  is  not  bound  to 
carry  all  persons  at  all  times,  or  it  might  be  utterly  unable  to  pro- 
tect itself  from  ruin.  It  would  not  be  obliged  to  carry  one  whose 
ostensible  business  might  be  to  injure  the  line ;  one  fleeing  from 
justice ;  one  going  upon  the  tr&in  to  assault  a  passenger,  commit 
larceny  or  robbery,  or  for  interfering  with  the  proper  regulations  of 
the  company,  or  for  gambling  in  any  form  or  committing  any  crime ; 
nor  is  it  bound  to  carry  persons  infected  with  contagious  diseases, 
to  the  danger  of  other  passengers.  But  if  such  objectionable  char- 
acter has  bought  a  ticket  the  amount  paid  should  be  paid  back  or 
tendered  before  he  is  expelled.  Thurston  v.  Union  Pac.  R.  Co.,  4 
Dill.  (U.  S.)  321. 

A  carrier  may  exclude  a  person  who  wishes  to  travel  for  the  pur- 
pose of  soliciting  business  in  conflict  ox  competition  with  that  in 
which  the  carrier  is  engaged,  and  may  refuse  transportation  to  such 
person,  though  he  is  willing  to  pay  the  regular  fare.  Barney  v. 
Oyster  Bay,  etc..  Steamboat  Co.,  67  N.  Y.  301 ;  affirming  2  Thomp& 
C.  (N.  Y.)  598. 

Disabled  Persons  without  Attendants. — A  company  is  not  bound 
to  accept  as  a  passenger  on  its  cars,  without  an  assistant,  one  who, 
because  of  physical  and  mental  disability,  is  unable  to  take  care  of 
himself ;  but  if  it  voluntarily  accepts  such  a  person  as  a  passenger, 
without  an  assistant,  rendering  it  necessary  that  special  care  be 
taken,  the  company  is  negligent  if  such  care  and  assistance  are  not 
given.  Croom  v,  Chicago,  etc.,  R.  Co.,  52  Minn.  296,  58  Am.  &  Eng. 
R.  Cas.  74. 

Persons  laboring  under  physical  infirmities  or  otherwise  unable 
to  take  care  of  themselves,  who  travel  on  railroad  trains,  must  pro- 
vide proper  assistance  for  themselves,  and  it  is  not  the  duty  of  the 
conductor  in  the  absence  of  instructions  from  the  company,  to  ren- 
der such  assistance.  L/Ouisville,  etc.,  R.  Co.  v.  Fleming,  14  Lea 
(Tenn.)  128,  18  Am.  &  Eng.  R.  Cas.,  347.  Approving  New  Orleans, 
etc.,  R.  Co.  ^^  Statham,  42  Miss.  607 ;  Willetts  z/.  Buffalo  &  R.  R. 
Co..  14  Barb.  (N.  Y.)  585;  Quoting  Sheridan  v,  Brooklyn,  etc.,  R. 
Co.,  36  N.  Y.  39. 

Knowledge  communicated  to  the  conductor  of  a  train  that  a  pas- 
senger is  feeble  and  will  need  assistance  in  getting  off  is  notice  to 
the  carrier,  and  it  is  not  necessary  to  notify  every  other  conductor 
and  train  hand  that  may  be  in  charge  of  the  train.  Foss  v.  Boston, 
etc.,  R.  Co.,  66  N.  H.  256,  47  Am.  &  Eng.  R.  Cas.  566. 

In  putting  off  a  passenger  who  has  gotten  upon  the  wrong  train 
by  mistake,  when  informed  of  his  dimness  of  vision  or  feeble  condi- 
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tion,  the  carrier  must  use  such  care  as  his  condition  requires  to  pre- 
vent injury.     Columbus,  etc.,  R.  Co.  v.  Powell,  40  Ind.  37. 

Insane  Persons. — A  carrier  is  not  oblig-ed,  as  a  matter  of  law,  to 
receive  as  a  passeng^er  an  insane  person,  or  one  whose  physical  or 
mental  condition  is  such  that  his  presence  upon  the  vehicle  may 
cause  injury  or  substantial  discomfort  to  the  other  passeng-ers  ;  and 
!»uch  insane  person  may  be  refused  where  he  is  known  to  be  insane, 
though  at  the  time  of  offering"  to  become  a  passeng-er  he  is  appar- 
ently harmless  and  conducts  himself  in  no  way  differently  from 
other  persons.  Meyer  v.  St.  Louis,  etc.,  R.  Co.,  10  U.  S.  App.  677, 
o8  Am.  &  Eng-.  R.  Cas.  111.  FoUowinf^  Putnam  v.  Broadway,  etc., 
R.  Co.,  55  N.  Y.  108 ;  Pearson  Z'.  Duane,  4  Wall.  (U.  S.)  605. 

Intoxicated  Persons. — The  fact  that  a  man  is  intoxicated  does  not 
alone  deprive  him  of  the  right  to  ride  upon  a  railroad  car  ;  nor  docs 
it  free  the  company  from  its  duty  to  render  to  him,  as  a  passenger, 
due  care.  Milliman  v.  New  York,  etc.,  R.  Co.,  66  N.  Y.  642;  affirm- 
ing AHnn  (N.  Y.)  409 ;  6  Thomp.  &  C.  (N,  Y.)  585.  Explaining  Put- 
nam V,  Broadway,  etc.,  R.  Co.,  55  N.  Y.  108. 

A  common  carrier  is  not  oblig'ed  as  a  matter  of  law  to  receive  as 
a  passenger  an  insane  or  drunken  person,  or  one  whose  physical  or 
mental  condition  is  such  that  his  presence  may  cause  injury  or  sub- 
sequent discomfort  to  the  other  passengers  ;  and  the  carrier  may  ex- 
clude any  one  whose  condition  is  such  that  a  possibility  of  danger 
may  be  thrown  upon  the  other  passengers  if  he  is  admitted  as  a  pas- 
senger. Meyer  zk  St.  l/ouis,  etc.,  R.  Co.,  10  U.  S.  App.  677,  58  Am. 
&  Eng.  R.  Cas.  111.     See  also  Pearson  v,  Duane,  4  Wall.  (U.  S.)  605. 

A  company  may  refuse  to  receive  and  carry  as  a  passenger  any 
person  who  is  so  intoxicated  as  to  be  disgusting,  offensive,  disagree- 
able, or  annoying,  as  long  as  he  continues  in  that  condition,  though 
he  may  have  purchased  a  ticket  entitling  him  to  passage.  Pitts- 
burgh, etc.,  R.  Co.  V,  Vandyne,  57  Ind.  576,  18  Am.  Ry.  Rep.  454. 

Slight  intoxication,  such  as  would  not  seriously  affect  the  conduct 
of  the  passeng-er,  will  not  justify  a  company  in  refusing  to  receive 
and  carry  him.  Pittsburgh,  etc.,  R.  Co.  v,  Vandyne,  57  Ind.  576,  18 
Am.  Ry.  Rep.  454. 

Towards  Persons  Mentally  Incapacitated. — Where  an  unattended 
passenger,  after  entering  upon  a  journey,  becomes  sick  and  uncon- 
scious, or  insane,  it  is  the  duty  of  the  company  to  remove  him  from 
the  train  and  leave  him  until  he  is  in  a  fit  condition  to  resume  his 
journey,  or  until  he  has  obtained  the  necessary  assistance  to  take 
care  of  him  to  the  end  of  the  journey.  Atchison,  etc.,  R.  Co.  v. 
Weber,  33  Kan.  543,  21  Am.  &  Eng.  R.  Cas.  418. 

The  duty  of  the  company  to  such  a  passenger  does  not  end  with 
his  removal  from  the  train,  but  it  is  bound  to  the  exercise  of  reason- 
able and  ordinary  care  in  temporarily  providing  for  his  protection 
and  comfort ;  and — held^  that  the  company  may  have  exercised  due 
care  towards  such  a  passeng-er,  who  is  without  friends  or  money, 
when  it  carefully  and  prudently  removes  him  from  its  train  and 
promptly  places  him  in  charge  of  the  overseer  of  the  poor.  The 
statute  makes  it  the  duty  of  an  overseer  of  the  poor  in  any  town- 
ship or  city  to  grant  temporary  relief  to  any  non-resident  who  may 
be  found  lying-  sick  therein,  or  in  distress,  and  without  friends  or 
money,  and  the  expense  of  providing  such  relief  is  to  be  paid  out  of 
the  county  treasury.  Atchison,  etc.,  R.  Co.  v.  Weber,  33  Kan,  543, 
21  Am.  &  Eng-.  R.  Cas.  418.  Quoted  in  Indianapolis,  etc.,  R.  Co.  v. 
Pitzer,  109  Ind.  179,  25  Am.  &  Eng.  R.  Cas.  313. 
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BLtONDEL 

V. 

St.  Paui.  City  R.  Co. 

(Supreme  Court  of  Minnesota^  Nov.  20,  /8g6,) 

Street  Railways — Injuries  to  Passenger — Contributory  NegIN 
gence — Question  for  Jury. — The  plaintiff  was  riding-  in  the  vestibule 
of  an  electric  street  car,  groing-  at  a  fast  rate,  when  it  came  to  a 
sharp  curve,  of  which  the  plaintiff  knew,  and  he  was  thrown  ag-ainst 
the  side  of  the  vestibule  by  reason  of  the  rapid  rate  at  which  the  car 
rounded  the  curve.  Heldy  that  the  question  of  the  plaintiff's  con- 
tributory negligence  in  riding-  ^in  the  vestibule  was  one  of  fact  for 
the  jury. 

Expert  Testimony — Question  for  Trial  Court. — The  qualification  of 
a  witness  to  testify  as  an  expert  is  a  question  for  the  trial  court, 
whose  decision  will  not  be  reversed  on  appeal  unless  it  is  manifestly 
against  the  weig-ht  of  the  evidence. 

Appeal  from  Ramsey  county  district  court.  Ah 
Jinucd, 

Mufvi,  Boycscn  d'  Tliyg'eson^  for  appellant. 
McCaffcrty  d'  A^vcs,  for  respondent. 

Start,  C.  J.  This  is  a  personal  injury  case,  in 
which  the  plaintiff  had  a  verdict  for  $200,  and  the  de- 
«    o* .  ^  fendant  appealed  from  an  order  denying*  its 

Caw  Stated.  . .  ^  ^^  .    •    1         rrK  J       ry 

motion  tor  a  new  trial.  Two  reasons  are 
urg"ed  by  the  defendant  why  the  order  should  be  re- 
versed : 

1.  That  the  verdict  is  not  sustained  bv  the  evidence, 
because  it  shows  that  the  plaintiff  was  guilty^  of  con- 
tributory neg'lig'ence.  The  plaintiff's  evidence  tended 
to  show  that  he  was  a  passenger  on  an  electric  car  on 
the  defendant's  street-railway  line  ;  that  there  was  a 

sharp  curve  in  the  track  at  Marshall  and 
f5«riJM«"p2Sir.  Prior  avenues,  in  the  city  of  St.  Paul,  and 
KJSireiw.'^^"**'^  that,  when  the  car  was  some  three  or  four 

blocks  from  this  curve,  he  left  his  seat  and 
went  to  the  rear  vestibule  where  the  conductor  was. 
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.  standing-,  and  asked  him  as  to  the  point  it  would  be 
necessary  for  him  to  leave  the  car  to  g-o  to  the  Town 
and  Country  Club  ;  that  while  thus  engaged,  and  stand- 
ing by  the  conductor,  the  car  passed  the  curve  without 
slacking  its  speed,  and  at  a  dangerous  rate, — some  14 
or  15  miles  an  hour, — ^as  plaintiff  claims,  whereby  he 
was  thrown  against  the  wall  of  the  vestibule,  and  his 
hand  and  arm  injured.  He  admitted  that  he  knew  of  the 
curve,  and  that  the  car  was  approaching  it  at  a  fast  rate 
of  speed.  The  evidence  on  the  part  of  the  defendant 
tended  to  show  that  the  car  was  not  driven  at  an  unsafe 
rate  of  speed  around  the  curve,  and  it  also  contradicted 
the  evidence  of  the  plaintiff  in  other  important  particu- 
lars. The  defendant  claims  that,  as  a  matter  of  law, 
the  plaintiff  was  guilty  of  contributor)'  negligence  in 
remaining  on  the  platform  by  the  conductor,  instead  of 
jroing  inside  of  the  car,  as  it  approached  the  curve. 
But  he  had  a  right  to  assume  that  the  persons  in  charge 
of  the  car  would  slacken  the  speed  of  the  car,  and  not 
pass  the  curve  at  an  unsafe  rate  of  speed  ;  and  whether, 
under  all  the  circumstances  of  the  case  as  disclosed  by 
the  evidence,  he  was  guilty  of  contributory  negligence 
in  the  premises,  was  a  question  of  fact  for  the  jury. 
The  verdict  is  sustained  b)'  the  evidence. 

2.  That  the  trial  court  erred  in  sustaining  the  plaint- 
iff *s  objection   to   a  question  asked  of  the 
conductor  of  the  car.     The  question  and  its  ^i[P*rtJ*']'"S;"?T 

r    11  it /^      TT  1  (JoMllon  for  Trill 

connection  were  as  follows  :  O.  How  long-  court 
have  you  been  running  on  that  line,  Mr. 
Devereaux  ?  A.  Nineteen  months.  Q.  Do  you  know 
what  would  happen  in  case  a  car  would  approach  that 
curve,  in  coming  west,  at  the  rate  of  ten  or  fifteen 
miles  an  hour  ?  A.  Yes,  sir.  Q.  You  may  state  to 
the  jury  what,  in  your  judgment,  would  happen  ? 
(Objected  to  for  the  same  reason, — no  proper  founda- 
tion laid.)"  The  objection  is  somewhat  obscure,  but 
it  was  evidently  intended,  and  so  understood  by  the 
parties  and  the  court,  as  an  objection  to  the  competency 
of  the  witness ;  that  is,  no  foundation  for  the  question 
had  been  laid  by  showing  that  the  witness  was  compe- 

6  (N.  s.)  A.  &  E.  R.  Cas.— 18 
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tent.  If  the  effect  of  running-  a  street  car  aroand  a 
sharp  curve  at  the  rate  of  speed  stated  in  the  question 
be  not  a  matter  of  such  common  knowledg-e  as  to  ex- 
clude expert  evidence  on  the  question,  then  the  person 
Called  to  give  such  evidence  must  be  shown  to  be  com- 
petent. The  only  fact  testified  to  by  the  witness  as  to 
his  competency  was  that  he  had  been  running*  on  the 
line,  at  the  time  of  the  trial,  19  months,  and  knew  what 
w^ould  happen  if  the  car  ran  the  curve  at  the  speed 
stated.  The  question  of  the  competency  of  a  witness  to 
zgive  expert  evidence  is  largely  in  the  sound  discretion 
x)f  the  trial  court,  and  its  decision  of  the  question  will 
not  be  reversed  by  this  court  unless  it  is  manifestly 
-against  the  weight  of  the  evidence.  Papoosheck  f. 
Railwa)^  Co.,  44  Minn.  195  ;  Crich  v.  Insurance  Co., 
45  Minn.  443 ;  Lawson,  Exp.  Ev.  236.  The  evidence 
in  this  case  falls  far  short  of  conclusively  showing  the 
\?onipetency  of  the  witness.  It  is  to  be  observed  that 
the  conductor  was  not  asked  for  the  result  of  his 
experience  and  observation  in  the  matter  of  running  a 
car  at  a  high  rate  of  speed  around  a  sharp  curve,  but 
the  question  simply  called  for  his  judgment  (opinion)  as 
to  what  would  happen  in  such  a  case.  The  simple  fact 
that  he  had  been  a  conductor  on  the  line  for  19  months, 
or  that  he  said  he  knew  what  would  happen  in  the  sup- 
posed case,  did  not  necessarily  qualify  him  as  an  expert. 
It  did  not  appear  that  he  had  ever  witnessed  any  facts 
or  experiments  which  would  qualify  him  to  give  an 
opinion,  or  that  he  had  any  special  or  greater  knowl- 
edge of  the  laws  of  mechanics  than  the  jury  or  men  in 
general  possessed.  It  w^as  not  reversible  error  for  the 
court  to  sustain  the  objection.     Order  affirmed. 
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GUNN 

V. 

Ohio  River  R.  Co.* 

(Supreme  Court  of  Appeals  of  West  Virginia ^  Dec,  p,  /8g6.) 

Demurrers  to  Evidence. — The  syllabus  in  Garrett  v.  Ramsey,  26 
W.  Va.  345,  upon  demurrers  to  evidence,  approved. 

Infants — Contributory  Negligence. — A  child  of  very  tender  years 
is  not  charg-eable  with  contributory  neg^ligence. 

Duty  of  Engineer  to  Keep  Lookout. — The  engineer  and  fireman  of 
a  railroad  train  must  keep  a  careful  lookout  on  the  track  ahead  to 
discover  persons  and  animals  upon  it,  and  use  ordinary  care  to 
avoid  injury  to  them. 

Infants  on  Tracks — Duty  of  Engineer. — While  it  may  be  assumed 
by  the  eug-ineer  that  a  person  walking-  upon  a  railroad  track  will 
g^et  off  it  in  time  to  save  himself  from  injury  from  a  train,  yet  that 
is  not  the  rule  as  to  children  of  very  tender  years,  or  persons  plain- 
ly and  obviously  disabled  by  deafness,  intoxication,  sleep,  or  other 
cause  from  taking  care  of  themselves. 

Parents*  Negligence. — Parents'  negligence.  When  it  prevents  re- 
covery for  injury  to  children. 

Demurrer  to  Evidence. — Demurrer  to  evidence,  principles  of. 

(Syllabus  by  the  Court.) 

Error  to  Mason  county  circuit  court.     Reversed, 

W,  R.  Gtinn,  C  E.  Hog-g-^  and  J.  E.  Seller^  for 
plaintiff  in  error. 

r.  B,  Archer^  //.  P,  Camden^  ^vA  Jas,  B,  Menager^ 
for  defendant  in  error. 

Brannon,  J.  Two  little  boys,  Henry  C.  Mayes, 
not  quite  five  years  old,  and  Luelza  Mayes,  about  six 
years  old,  were  killed  by  a  train  on  the  Ohio  River 
Railroad,  and  this  is  a  suit  by  the  administrator  of 
Henry  C.  Mayes  against  the  Ohio  River  Railroad  Com- 
pany to  recover  damages  for  his  death.  The 
briefs  of  counsel  are  elaborate  and  able,  lay- 
ingf  down  all  the  propositions  arising,  and  citing  all  the 

*A^fl/^.--See  2  Rap.  &  Mack's  Digest,  731. 
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law  necessary  for  decision,  and  have  been  very  helpful 
in  the  decision  of  the  case. 

If  Henry  C.  Mayes  had  been  an  adult,  no  recoverj^ 
could  be  had  for  his  death,  as  he  met  his  sad  and  earl)^ 
death  on  the  railroad  track,  and  the  defense  of  contrib- 
utory neglig-ence  would  defeat  recovery  ;  but  a  child  of 

the  tender  years  of  this  child  is  not  chargfe- 
{wJi^Ti^fiS^""  3.ble  with  contributory  negligence,  for  want 

of  judgment,  discretion,  and  presence  of 
mind  to  know  and  avoid  danger.  Dicken  v.  Coal  Co. 
(W.  Va.)  23  S.  E.  Rep.  582  ;  Westbrook  v.  Railroad 
Co.  66  Miss.  560 ;  39  Am.  &  Bng.  R.  Cas.  374  ;  Bot- 
toms V.  Railroad  Co.,  114  N.  Car.  699,  60  Am.  & 
Bng.  R.  Cas.  141  ;  Summers  v.  Brewing  Co.,  143  Pa. 
St.  114.  The  law  is  clear  that  those  in  charge  of  a 
train  must,  by  keeping  up  a  reasonable  lookout,  use 

fairly  ordinary  care  to  discover  animals  and 
toifwpSlfkoBr    persons  on  the  track,  both  to  save  them  and 

passengers  from  injury.  The  public  inter- 
est and  necessity,  not  merely  the  company's,  demand 
that  the  company  have  sole  possession  of  its  track  ;  but, 
as  people  live  and  move  along  the  route,  they  do  go 
upon  the  track  ;  children,  in  their  thoughtlessness  and 
indiscretion,  will  go  upon  it  ;  stock  will  wander  upon 
it ;  and  sheer  necessity  calls  for  such  care  as  is  exacted 
by  this  rule.  Gunn  v.  Railroad  Co.,  36  W.  Va.  165, 
54  Am.  &  Eng.  R.  Cas.  167  ;  2  Wood,  Ry.  Law,  S 
320  ;  opinions  in  Raines  z\  Railroad  Co.,  39  W.  Va.  50, 
60  Am.  &  Eng.  R.  Cas.  75.  Some  courts  hold  that  no 
duty  lies  on  the  company  to  look  ahead  for  persons  on 
the  track,  as  it  has  exclusive  right  to  its  track  except 
at  crossings,  and  they  are  trespassers ;  but  we  have 
held  that  there  must  be  a  lookout  even  for  live  stock 
and  ordinary  care  to  prevent  injury^  to  it.  Layne  v. 
Railroad  Co.,  35  W.  Va.  438,  and  cases.  And,  cer- 
tainly, the  same  care  would  be  required  so 
fc^y^orEnJiM^^^^  far  as  infants,  deaf,  and  other  disabled  per- 
sons are  concerned,  if  not  as  to  others.  But 
our  court  has  settled  this  in  cases  above  cited.  If  a 
child  trespassing  on  a  railroad  track  is  struck  by  an 
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engine,  the  company  is  liable  if  the  engineer,  by  such 
careful  and  vigfilant  lookout  as  is  consistent  with  other 
duties,  could  have  seen  the  child  in  time  to  prevent  the 
accident.  Railroad  Co.  zk  Grablin,  38  Neb.  90  i  Bot- 
toms I'.  Railroad  Co.,  114  N.  Car.  699,  60  Am.  &  Eng. 
R.  Cas.  141 ;  2  Wood,  Ry.  Law,  S  320.  So  if  the 
child  is  going"  towards  the  track,  or  running  near  it, 
evidently  going  on  it.  An  adult  seen  upon  the  track, 
the  presumption  is  that  he  will  get  off,  but  not  so  with 
little  children.  When  they  are  seen  on  the  track,  the 
duty  is  to  stop  and  save  them.  Raines  z\  Railroad  Co., 
39  W.  Va.  50,  60  Am.  &i  Eng.  R.  Cas.  75  ;  Wood,  Ry. 
Law,  §  320;  Bottoms  v.  Railroad  Co.,  114  N.  Car, 
69^),  60  Am.  &  Eng.  R.  Cas.  141.  Such  is  the  law  of 
the  subject.  What  are  the  rights  of  the  parties  under 
it  upon  the  facts  ?  The  defendant  withdrew  the  case 
from  the  jury  by  a  demurrer  to  the  evidence.  This 
has  an  important  bearing,  as  certain  principles  apply  in 
deciding  a  case  on  such  demurrer. 

A  demurrer  to  evidence  by  the  defendant  admits  all 
that  can  reasonably  be  inferred  by  a  jury  from  the 
plaintiff's  evidence,  and  waives  all  the  defendant's  con- 
tradictory evidence,  or  evidence  the  credit  of 
which  is  impeached,  and  all  inferences  from  SJIUwey** 
the  defendants'  evidence  that  do  not  neces- 
sarily flow  from  it.  The  evidence  must  be  interpreted 
most  favorably  to  the  demurree,  30  that  he  may  have  all 
the  benefit  which  a  verdict  in  his  favor  by  the  jury 
would  give  him.  In  determining  the  facts  inferable 
from  the  evidence,  where  there  is  grave  doubt,  those 
inferences  or  conclusions  most  favorable  to  the  demur- 
ree will  be  adopted  ;  and,  unless  there  is  a  decided  pre- 
ponderance of  probability  or  reason  against  the  infer- 
ence that  might  be  made  in  favor  of  the  demurree,  such 
inference  ought  to  be  made  in  his  favor.  If  the  evidence 
is  such  that,  if  there  were  a  verdict  in  favor  of  the  de- 
murree, the  court  ought  not  to  set  it  aside,  then,  on  the 
demurrer  to  the  evidence,  the  court  ought  to  give  judg- 
ment against  the  demurrant.  Stolle  v.  Insurance  Co., 
10  W.  Va.  546  ;  Garrett  v.  Ramsey,  26  W.  Va.  345  ; 
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Franklin  v.  Geho,  30  W.  Va.  27  ;  Fowler  v.  Railroad 
Co.,  18  W.  Va.  579.     Keeping-  in  mind  these  principles, 
let  us  look  at  the  evidence  to  see  what  inferences  oug-ht 
to  be  made   from  it.     The   children    were   killed  on  a 
little  trestle  over  a  small  stream,  while  sitting-  on  the 
gfuard  rail.     The  turning*  question  is  :  Had  they  been 
there  long-  enoug-h  before  the  train  struck  them  to  have 
enabled  the  trainmen  to  see  them  in  time  to  save  them, 
as  the  plaintiff  claims  they  had  been,  or  did  they  g-o 
upon  the  trestle  when  the  eng-ine  was  within  50  feet  or 
a  verv  short  distance  of  them,  too  short  to  save  them, 
as  the  defendant  claims  ?     The  eng"ineer  says  he  could 
see  the  track  for  half  a  mile  or  more,  as  it  was  straig"ht, 
and  he  was  looking-  out,  and  could  see  over  the  trestle, 
and  could  see  nothing*  on  it ;  that  there  were  some  wil- 
lows near  the  trestle,  which  cast  a  shade  over  part  of 
it.     He  says  he  saw  nothing*  till  within  40  or  50  feet  of 
the  trestle,  when  he  caug'ht  a  g-limpse  of  something-  be- 
tween the  willows  or  on  the  trestle  (he  could  not  say 
which)  when  he  sounded  the  whistle,  and  it  moved,  and 
he  saw  it  was  children.     He  said  they  were  not  before 
on  the  track  to  be  seen.    They  were  there  when  killed. 
We  know^  this.     When  did  they  g-o  there  ?    They  were 
sitting-  astraddle  the  guard  rail  when  the  eng*ine  struck 
them,   indisputably.       This  leaves   the  inference  that 
they  had  been  there  some  time.     If  interest  in  the  train 
called  them  from  the  willows,  would  they  likely  have 
sat  down  or  stood  up,  alive  with  interest?    If  they  had 
so  recently  g*one  upon  the  trestle,  is  it  not  reasonable  to 
say  that  the  eng*ineer,  on  the  lookout,  as  he  says,  would 
have  seen  them, — two  children  walking*?     The  train 
was  dashingf  on  at  30  miles  an  hour,  and  as  it  would 
take  some  time  for  them  to  g*o  upon  the  trestle,  and  sit 
down,  they  must  have  been  on  it  vsome  time  before  the 
eng-ine  was  within  50  feet ;  that  is,  they  must  have  been 
there  when  the  eng*ine  was  further  distant  than  that 
distance.     The  eng*ineer  does    not  saj'  he   saw   them 
g*oing*  on  the  trestle,  thoug-h  we  would   infer  from  his 
evidence  that  they  suddenly  went  upon  it.     Would  he 
not  have  seen  them    that   bright  June  morning-  at  8 
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o'clock,  with  a  straigfht  track  and  unimpeded  view  for 
half  a  mile?  If,  as  he  says,  the  willows  shaded  one 
corner  of  the  trestle,  tending*  to  prevent  his  seeing*  them 
sitting-  still,  would  he  not  have  seen  two  children 
moving",  in  the  act  of  g'oingf  upon  the  trestle  ?  The 
fireman  had  been  engag-ed  in  coaling*  the  engine,  and, 
when  he  finished,  he  sa\v  the  children  sitting*  on  the 
trestle,  40  or  50  feet  ahead. 

Going-  no  further,  taking-  these  facts  and  the  state- 
ments of  these  trainmen,  I  say  that  the  inference  that 
the  children  were  sitting-  on  the  trestle  some  time  before 
the  coming-  of  the  train  is  more  reasonable  than  that 
they  suddenly  appeared  upon  it,  just  before  they  were 
struck.     And  remember,  in  doubt,  we  must  make  the 
inference  most  favorable  to  the  demurree.     The  eng-i- 
neer  does  not  contradict  this  inference  by  telling-  us 
that  he  did  see  them  all  at  once  g-o'  upon  the  trestle. 
The  inference  does  not  necessarily  flow  from  his  evi- 
dence that  they  did  all  at  once  g-o  upon  the  trestle. 
Unless  there  is  a  decided  preponderance  of  probability 
or  reason  in  favor  of  this  sudden  coming  of  the  children 
upon  the  trestle,  we  cannot  make  it,  but  must  make  the 
other,  under  a  demurrer  to  evidence.     But  add  other 
evidence :  A  witness  says  he  passed  over  this  trestle, 
and  saw  the  children  sitting  upon  it,  and  the  train  came 
in  perhaps,  15  minutes,  he  thought,  but  was  not  certain 
as  to  the  time.     There  they  were  sitting  when   he  last 
saw  them.     There  they  were  sitting  when  the  locomo- 
tive struck  them.     May  we  not  say,  there  they  were 
vet  sitting-   when    it    struck  them  ?     Had   thev   ever 
moved  ?     Counsel  argues  that  we  cannot  make  this  in- 
ference  because    the   uncontradicted   evidence   of    the 
engineer  and  fireman  is  that  they  were  on  the  lookout, 
and  did  not  see  the  children,  and  we  cannot  draw  infer- 
ence against  positive  evidence.     But  the  facts  argue 
as^ainst  this.     The  fireman  had  not  looked  for  a  fourth 
of  a  mile  till  he  got  within  45  or  50  feet,  when   he  saw 
them.    The  engineer  might  have  looked,  but  failed  to 
Hee.  The  children  might  have  been  there  nevertheless. 
He  says  the  morning  w^as  foggy.     If  so,  that  would 


280  CONTRIBUTORY  NEGLIGENCE.  ^^^'  ^'^^' 

(N.  s.) 

Gunn  V,  Ohio  River  R.  Co. 

likely  prevent  his  seeing* :  but  discard  that,  as  in  con- 
flict with  several  witnesses  who  say  it  was  sunshiny 
and  bright.  The  engineer  says  that  willows  shaded 
the  trestle.  That  might  have  prevented  his  seeing  the 
children,  and  yet  they  be  sitting  there.  But  other  evi- 
dence contradicts  him  as  to  the  willows  shading.  Bear 
in  mind  that  as  yet  we  are  confining  ourselves  to  the 
question  whether  those  children  were  on  the  trestle  so 
as  to  be  seen  some  time  before  the  casualty,  not  upon 
the  question  whether  the  engineer  did  see  them,  or 
whether  he  used  diligence  and  failed  to  see  them.  We, 
therefore,  conclude  that  it  is  fair  upon  this  evidence  to 
say — at  least  not  unfair  or  unreasonable  to  say — the 
children  were  on  the  trestle  so  as  to  be  seen  long  enough 
before  the  train  came,  to  be  seen  and  saved,  so  far  as 
distance  is  concerned. 

But  the  defendant  would  still  sav  that  the  evidence 
shows  a  careful  lookout,  and,  if  the  children  were 
there,  they  were  not  seen  by  this  careful  lookout,  and 
that  ordinary  care  is  all  that  can  be  demanded,  and,  if 
it  fails,  the  company  is  not  responsible.  They  say  the 
evidence  showing  this  ordinary  care  to  avoid  calamity 
is  uncontroverted,  and  we  cannot  find  in  its  face  a  want 
of  ordinary  care.  We  do  not  say  they  were  seen  and 
purposely  hurt,  but  was  there  due  care  ?  Was  there 
that  care  requio-ed  by  law  ?  This  is  now  our  question, 
seeing  that  tnose  children  were  upon  that  trestle,  and 
the  deadly  train  approaching  them.  There  was  a  curve 
in  the  road,  and  between  the  curve  and  the  trestle  a 
straight  level  track,  with  clear  view  for  full  half  a 
mile  ;  and  the  morning,  a  clear  bright  morning  of  June, 
the  time  8  o'clock,  the  children  (two  of  them)  sitting 
on  a  guard  rail  on  a  trestle,  clearer  to  view,  perhaps, 
than  if  elsewhere  on  the  track,  and  the  engine  such  as 
was  capable  of  stopping  the  train  in  its  own  length, 
the  fireman  said,  a  witness  for  plaintiff,  though  the 
engineer,  a  witness  for  defendant,  denied  this.  Now, 
it  would  be  pretty  lenient  under  these  circumstances, 
so  favorable  for  seeing  and  saving  these  children,  and 
prett}'^  dangerous  as  a  rule,  to  say  there  was  all  due 
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care.  But  here  an  important  consideration  enters  into 
this  question  of  the  presence  or  absence  of  due  care, 
and  this  that  it  is  one  of  fact,  proper  for  a  jury  ;  so, 
also,  what  was  a  fair  inference  from  all  the  circum- 
stances as  to  when  the  children  were  first  on  the 
trestle  ;  so,  also,  the  credibility  of  witnesses  as  to  see- 
ing^ the  children,  and  of  watchfulness.  A  jury  is  to 
judg-e  of  the  weig'ht  of  evidence,  and  make  inferences 
and  deductions.  Now,  suppose  there  had  been  a  ver- 
dict for  the  plaintiff.  Could  we  set  it  aside  ?  We  do 
not  think  we  could.  Then  the  rule  of  decision  upon  a 
demurrer  to  evidence  would  require  judgment  upon  it 
for  the  plaintiff.  There  is  stron^fer  reason  for  holdinjj 
the  company  for  want  of  a  close  lookout,  and  more  op- 
portunity to  discover  the  children,  than  was  the  case 
with  the  mule  in  Heard  X/.  Railroad  Co.,  26  W.  Va. 
455,  and  that  was  not  on  a  demurrer  to  evidence,  while 
this  is. 

The  counsel  of  defendant  seeks  to  relieve  it  from 
liability  because  of  imputed  negligence ;  that  is,  that 
as  the  father  and  mother  of  these  children 
allowed  them  to  go  about  the  track,  and  j',"".**  '**"' 
thus  expose  them  to  danger,  and  as  the 
father  is  sole  distributee  of  his  child,  and  will  get  the 
money  recovered,  the  suit  cannot  be  maintained,  as  his 
negligence  is  imputed  to  the  child.  But  we  do  not 
think  that,  if  that  doctrine  be  good  law,  a  sufficient 
basts  exists  for  its  application.  There  was  not  that 
omission  of  ordinary  care  as  persons  of  ordinary  pru- 
dence deem  adequate  care  with  their  children.  O'Flah- 
erty  v.  Railway  Co.,  45  Mo.  70.  The  parents  of  these 
children  seem  to  be  poor,  and  therefore  unable  to  em- 
ploy a  nurse  to  attend  and  guard  their  children — a  fact 
bearing  on  the  degree  of  care  demandable  of  them. 
Though  living  near  the  railroad,  yet  not  so  near 
(300  or  400  yards)  as  to  require  such  close  con- 
stant watch.  They  warned  their  children  against 
?oing  on  the  railroad.  They  did  know  that  they 
had  on  one  or  more  occasions  been  on  the  track, 
and  warned  them  against  going  there,  and  the  father 
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once  whipped  this  little  boy  for  doing-  so.  The  mother 
sent  them  that  morning-  to  turn  the  cows  up  the  road, 
and  come  back  by  the  corn  lot  and  g-arden, — 3,  different 
direction  from  the  trestle,  I  understand.  They  could 
not  pen  or  imprison  their  children  from  lig"ht  and  air 
and  exercise  and  play.  They  could  not  always  keep 
unfailing-  watch  upon  them.  That  deg-ree  of  negli- 
gence is  not  shown  which  would  warrant  us  in  deny- 
ing recovery  on  this  g-round.  This  renders  it  out  of 
place  to  discuss  the  question  of  imputed  negflig-ence : 
that  is,  that,  thoug-h  no  neglig-ence  could  be  charged  to 
the  child,  yet,  as  the  parent  was  neg-lig-ent  in  exposing 
him  to  dang-er,  that  shall  be  imputed  to  the  child,  and 
made  his  neglig-ence,  and  forbid  recovery  by  merely  the 
representative  of  the  child.  This  doctrine  beg-an  in 
the  supreme  court  of  New  York  in  1839,  with  Hartfield 
I'.  Roper,  21  Wend.  (N.  Y.)  615,  holding  that  w^ here  a 
child  of  tender  years  is  in  a  hig-hway  unattended,  and  is 
run  over  b}"  a  traveler,  the  traveler  is  not  liable  to  even 
the  child,  unless  the  injury  was  voluntary  or  from  cul- 
pable neg"lig-ence,  because  the  law  attributed  the  negli- 
g-ence of  the  parents  in  allowing*  the  child  to  be  in  a 
'  place  of  dang-er  to  the  child,  so  as  to  prevent  recovery 
by  the  child.  Since  that  case  the  subject  has  under- 
g-one  elaborate  and  refined  discussion  in  the  courts,  and 
the  conflict  is  intense.  Some  courts  repudiate  it ;  some 
adhere  to  it.  It  is  said  to  be  now  ag*ainst  the  weigjit  of 
authority.  Virg-inia  has  repudiated  it  in  Railroad  Co. 
V.  Ormsby,  27  Gratt.  455,  and  Railroad  Co.  v\  Grose- 
close,  88  Va.  267.  From  the  reading-  I  have  done  in  an 
incomplete  examination  of  this  point,  my  individual 
opinion  is  that,  where  the  child  is  living-  and  suing-,  the 
neg'lig-ence  of  the  father  cannot  be  imputed  to  it  to  af- 
fect its  action  ;  but  where  the  child  is  dead,  and  the 
father  is,  by  law,  sole  distributee  of  the  child,  as  he 
g-ets  the  recovery,  and  is  g'uilty  of  the  neg-lig-ence  pro- 
ducing- the  accident,  that  will  bar  recovery,  no  matter 
who  is  administrator,  unless  the  defendant's  act  be  will- 
ful or  w^anton.  Of  course,  where  the  father  sues  for 
loss  of  his  child's  service,  his  own  neglig-ence  will  bar 
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him.  See  Beach,  Contrlb.  Neg-.  §  42 ;  1  Shear.  &  R. 
^*eg-.  §  74  ;  Bish.  Noncont.  Law,  §  352 ;  4  Am.  &  Engf. 
Enc.  lyaw,  88  ;  Wymore  v.  Mahaska  Co.,  78  Iowa,  3%, 
citing"  the  many  conflicting-  cases  ;  Casey  v.  Smith,  152 
^lass.  294;  Westbrook  z\  Railroad  Co.,  66  Miss.  560, 
Railway  Co.  i'.  Vining-,  27  Ind.  513  ;  Railroad  Co.  v. 
Snyder,  18  Ohio  St.  399,  98  Am.  Dec.  175,  and  note; 
note  to  Freer  v.  Cameron,  4  Rich.  L.  (S.  Car.)  228,  55 
Am.  Dec.  677;  Ihl.  v.  Railroad  Co.,  47  N.  Y.  317; 
Grant  r.  City  o^  Fitchburg-,  160  Mass.  16  ;  Wiswell  i*. 
Doyle,  160  Mass.  42  ;  Johnson  v.  Railway  Co.,  160  Pa. 
St.  647.  Judg-ment  reversed,  and  judgment  for  plaintiff 
on  the  demurrer  to  evidence. 

On  Rehearing-. 

I  have  always  reg-arded  this  case  as  one  which  lawyers 
call  **a  close  case."  We,  therefore,  g-ranted  a  rehear- 
ing*. An  able  rearg*ument  has  not  chang-ed  the  result 
expressed  in  the  above  opinion.  I  repeat  what  is  said 
in  that  opinion,  that  imperious  necessity  demands  that 
railroad  companies,  throug-h  their  employees,  keep  care- 
ful lookout  for  people  and  obstructions  on  the  track. 
Railroads  must  be  accorded  a  place  on  the  face  of  the 
earth  to  answer  the  needs  of  society,  but  all  the  peo- 
ple must  also  use  the  face  of  the  earth,  and  we  must 
adopt  rules  preservative  of  the  rig-hts  of  all,  so  far  as 
is  practicable.  It  is  a  hig-h  necessit}%  looking*  to  the 
safety  of  passeng-ers  and  other  people,  that  those  in 
charge  of  trains,  flying*  with  lig-htning-  speed  throug-h 
^reat  stretches  of  countr}',  shall  keep  such  lookout  to 
discover  obstructions  and  persons  disabled  from  in- 
fancy or  other  cause,  found  on  the  track.  Judge  Holt 
emphasized  this  in  Dicken  v.  Coal  Co.,  41  W.  Va.  — , 
33  S.  E.  Rep.  582,  in  saying*  that  railroads  of  all  kinds 
have  found  by  experience  that  unrelenting*  watchfulness 
is  requisite  to  keep  tracks  safe  and  clear  and  they  must 
act  on  the  assumption  that  thej^  may  be  broug*ht  in  con- 
tact with  children  and  adults.  Can  we  find  that  such 
watchfulness  was  exercised  in  this  case  ?  That  is  the 
crucial  question.     It  is  fairly  plain  that,  under  the  evi- 
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dence,  we  must  find  that  the  children  were  sitting*  on 
the  trestle  long*  enoug*h  before  the  eng*ine  struck  them 
to  have  been  seen  and  saved,  had  a  due  lookout  been 
kept ;  but,  having*  so  found,  the  next  question  is,  was 
there  a  proper  lookout?  This  is  the  more  difficult 
question.  The  children  were  killed,  but  that  alone  is 
not  enoug*li  to  charge  the  company,  unless  it  was  negli- 
g-ent,  and,  to  show  that,  it  must  appear  that  they  could 
have  been  seen  by  the  trainmen  a  sufficient  distance 
from  the  place  of  disaster,  so  that  the  train  could  have 
been  stopped.  Wood,  Ry.  Law,  1475.  And  just  here 
counsel  tell  us  that,  by  the  uncontradicted  evidence  of 
the  engfineer  and  fireman,  a  watch  was  kept,  without 
discovery  of  the  children  until  within  50  feet  of  them, 
and  that  we  cannot  say,  therefore,  that  such  watch  was 
not  kept. 

This  bring*s  up  the  question  whether  a  court,  upon  a 
demurrer  to  evidence,  is  bound  infallibly  to  take  for 
true  a  statement  of  a  witness  upon  a  g*iven  fact,  only 
because  no  witness  contradicts  him  in  that  statement. 
The  rule  is  that,  upon  demurrer  to  evidence,  the  court 
rejects  only  the  oral  evidence  of  the  demurrant  that  is 
not  contradicted  or  impeached  ?  But  what  do  you  mean 
by  contradicted  or  impeached?  Do  you  limit  the  con- 
tradiction to  contradiction  .  by  witnesses  ?  Suppose 
facts  and  surrounding*  circumstances  contradict  him  as 
to  the  particular  fact,  thoug*h  no  witness  in  words  does. 
If  a  man  who  is  required  to  watch  in  order  to  see  an 
object  says  he  did  watch  but  did  not  see  it,  when  we 
know  the  object  was  there  to  be  seen,  and  visible  and 
there  was  no  obstruction  to  sig*ht,  and  plenty  of  light, 
are  we  bound  to  say  that  he  did  watch,  and  failed  to 
see  ?  When  two  children  are  on  a  railroad  track  in 
broad  daj'^lig'ht,  and  an  eng-ine  is  approaching*  them,  with 
nearly  a  half  mile  of  unobstructed  level  track  in  which 
to  discover  them,  and  a  trainman  says  he  looked  out 
that  distance  without  seeing*  them,  is  a  court  bound  to 
say  that  he  did  keep  such  lookout,  and  did  not  discover 
them,  merely  because  it  is  upon  a  demurrer  to  evidence, 
when  a  jury  need  not  have  so  found?     We  cannot  here 
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reject  the  witness,  nature  telling*  us  that  the  sharp  eye 
of  an  eng^ineer,  more  surely  than  the  unpracticed  eye, 
will  almost  certainly  see,  in  brig"ht  daylig'ht,  arock,  log*, 
or  person  ahead  on  a  level,  unobstructed  track.     These 
considerations  answer  the  question   of  counsel  as  to 
what  facts  justify  the  conclusion  that  the  children  could 
have  been  seen  when  the  train  was  three  or  four  times 
as  far  away  as  when  the  eng'ineer  and  fireman  first  saw 
them.     Counsel  rely  with  confidence  on  the  statement 
of  the  eng-ineer  that  he  watched  carefully,  and  that  no 
evidence  contradicts  him.     No  witness  does  ;  but  how 
as  to  other  settled  facts  and  circumstances  ?     Shall  we 
forg"et  them  ?     When  it  is  said   that,  on  demurrer  to 
evidence,  the  party  demurring*  waives  his  evidence  that 
is  contradicted   by  that  of    his  adversarj',  we  do  not 
mean  that  if  the  demurrant  has  a  witness  deposing*  to  a 
^iven  fact,  and  the  demurree  has  no  witness  contradict- 
ing that  particular  fact,  the  court  must  take  that  fact 
as  proven  by  an  uncontradicted  witness,  ignoring  other 
facts  and  circumstances  g'oing  to  disprove  that  fact.    A 
jury  could   find  against  that  fact  on  the  streng-th   of 
other  facts  and  circumstances  by  saying-  that  such  facts 
and  circumstances  contradicted  the  witness  ;  and  must 
a  court  be  denied  the  power  which  a  jury  could  exer- 
cise?    Surely  not,  because  it  has  often  been  held  that, 
if  the  evidence  be  such  as,  if  the  jury  had  found  ag*ainst 
that  fact,  the  court  should  not  set  the  verdict  aside,  then 
a  court  upon  a  demurrer  to  evidence,  oug-ht  to  find 
against  that  fact.     In  such  case  the  evidence  of  the  wit- 
ness is  not  reg-arded  as  uncontradicted.     So  that  the 
contrary  of  the  particular  fact  stated  by  him  is  fairly  in- 
ferable from  all  the  facts  and  circumstances  proven  by 
the  demurree.     His  evidence  is  deemed  contradicted, 
under  the  rule  of  demurrer  to  evidence  that  demurrant 
waives  *'all  his  evidence  that  at  all  conflicts  with  that 
of  the  other  party,  admits  the  truth  of  his  adversary's 
evidence,  admits  all  inferences  of  fact  that  may  fairly 
be  deduced  from  that  evidence,  and  submits  it  to  the  court 
to  deduce  such  fair  inferences."     Clopton  v.  Morris,  6 
Leigrh.  (Va.)  278. 
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It  is  only  that  evidence  of  demurrant  that  does 
not  conflict  with  the  evidence  of  his  adversary,  nor 
with  the  fair  and  reasonable  inferences  from  it,  that  is 
regarded.  In  Green  r:  Judith,  5  Rand.  (Va.)  1,  19,  20, 
Judge  Carr  laid  down  principles  solving  more  nearly 
the  exact  point  we  have  than  any  case  I  see,  saying : 
'*  What  part  is  he  to  be  considered  as  waiving  ?  First. 
All  that  contradicts  that  which  is  offered  by  the  other 
party  ;  that  is,  for  instance,  where  a  fact  is  proved  cir- 
cumstantially on  one  side  to  be  so,  and  on  the  other  side 
to  be  otherwise,  this  latter,  being  the  demurrant's  evi- 
dence, must  be  waived.  *  *  *  The  demurrant  can- 
not say  :  '  It  is  true,  according  to  the  evidence  against 
me,  I  ought  to  admit  so  and  so,  as  you  demand,  but  my 
evidence  shows  I  ought  not ;  for,  according  to  it,  the 
fact  is  otherwise,  and  my  witness  is  not  impeached.' 
He  must  waive  his  evidence,  or  the  court  must  do  it  for 
him,  as  to  this  matter."  Apply  these  principles  in  this 
case.  The  nature  of  the  case,  its  circumstances,  show 
that  the  children  could  have  been  seen  by  a  careful 
lookout  in  time  to  save  them,  and  a  jury  could  say,  and 
we  can  say,  there  was  no  lookout ;  but  because  a  witness 
says  there  was,  and  he  is  not  specifically  contradict- 
ed by  another  witness  saying  the  former  did  not  look 
ahead,  but  was  talking  or  looking  in^another  direction, 
we  must  say  he  did  look  ahead,  though  the  natural 
facts  tell  us  he  could  have  seen  the  children  had  he 
been  looking.  The  rule  of  demurrer  to  evidence  says 
the  demurrant  waives  that  evidence  ;  that  is,  the  court 
disregards  it.  The  plaintiff's  showing,  standing  alone, 
denies  that  there  was  such  lookout,  and  a  jury  could  on 
it  have  so  found,  and,  if  had,  we  could  not  set  the  find- 
ing aside  ;  and  shall  we  deny  the  plaintiff  the  benefit  of 
a  finding  which  he  might  have  lawfully  secured  by  a 
jury,  when  the  defendant  has  withdrawn  the  case  from 
a  jury  ?  That  is  the  test,  and  the  cases  say  not.  Fow- 
ler V.  Railroad  Co.,  18  W.  Va.  579. 

And  here,  upon  cases  cited  in  the  above  opinion,  I 
repeat  that  upon  a  demurrer  to  evidence,  in  determin- 
ing facts  from  evidence,  where  there  is  grave  doubt, 
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those  inferences  and  conclusions  most  favorable  to  the 
demurree  will  be  adopted  ;  and,  unless  there  is  decided 
preponderance  of  probability  or  reason  against  the 
inference  that  might  be  made  in  favor  of  the  demurree, 
such  inference  ought  to  be  made  in  his  favor  ;  and  if 
the  evidence  is  such  that,  if  there  were  a  verdict  in  his 
favor,  the  court  ought  not  to  set  it  aside,  then,  on  such 
demurrer,  the  court  ought  to  give  judgment  in  his 
favor.  Speaking  for  myself,  I  do  not  think  that  Acts 
1891,  c.  100  (Code  1891,  c.  131,  §  9),  relates  to  demurrer 
to  evidence.  It  was  not  designed  to  revolutionize  the 
law  of  demurrer  to  evidence  by  reversing  the  rule  that 
the  demurrant  waives  his  oral  evidence  contradicted  by 
evidence  of  his  adversary  ;  and  my  reasons  for  this 
opinion  are  (1)  that,  before  that  act,  all  evidence  upon 
such  demurrer  was  certified,  and  hence  the  statute  was 
not  needed  to  bring  up  evidence  in  that  instance  ;  and 
(2)  because,  by  demurring,  the  demurrant  takes  the  case 
from  the  jury,  and  deprives  his  adversary  of  the  right 
to  have  it  pass  on  the  evidence  contradicting  his  evi- 
dence, including  the  credibility  of  witnesses.  To  hold 
that  he  gives  up  no  evidence  enables  demurrant,  at  will, 
to  take  the  case  from  the  jury,  and  have  the  court  to 
give  him  full  benefit  of  evidence  that  is  contradicted  ; 
which  a  jury  would  have  discredited  or  deemed  of  lit- 
tle effect.  Did  this  act  mean  to  make  a  jury  out  of  a 
court  as  to  conflicting  evidence  on  a  demurrer  to  evi- 
dence? I  think  not.  Hence,  I  think,  section  4  of 
syllabus  in  Mapel  v.  John,  42  W.  Va.  — ,  24  S.  E.  Rep. 
608,  saying  the  demurrant  waives  no  part  of  his  evi- 
dence, is  not  tenable.  Some  may  regard  it  peculiarly 
hard  on  railroads  to  hold  them  responsible  for  killing 
children  on  the  track,  on  the  theory  that  they  own  and 
should  have  absolute  control  of  their  track  ;  but  if  any 
of  us  ti-aveling  an  ordinary  highway,  or  a  farmer  in  his 
own  field,  were  to  drive  a  vehicle  over  a  child  when  he 
could  have  been  seen,  and  the  injury  avoided,  the  per- 
son doing  the  injury  would  be  liable. 

As  to  imputed  negligence  of  the  father  :     We  do  not 
regard  the  facts  as  sufficient  to  debar  his  recovery,  and 
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I  shall  add  nothing-  as  to  that  to  what  is  said  in  the 
original  opinion.  The  facts,  therefore,  do  not  squarely 
raise  that  question  ;  and,  where  neither  party  can  be 
affected  one  way  or  the  other  by  its  decision,  we  need 
not  discuss  the  question.  Stribling"  v.  Coal  Co.,  31  W. 
Va.  82. 


Rathgebe 

V. 

Pennsylvania  R.  Co.* 

(Supreme  Court  of  Pennsylvania,  Jan.  4, 1897.) 

Injury  to  Passenger  at  Station — Contributory  Negligence — Ques- 
tion for  Jury. — A  person  boarding-  a  train  passed  over  the  sloping- 
part  of  the  platform  to  the  train,  instead  of  ffoing-  down  the  step:*, 
and  fell  and  was  injured.  Held,  that  the  question  of  her  contribu- 
tory neglig-ence  was  for  the  jury. 

Admission  of  Incompetent  Evidence — Harmless  Error. — Where 
there  was  no  g"ood  reason  for  believing-  that  the  defendant  would  be 
or  was  prejudiced  by  testimony  which  was  withdrawn  before  arg-u- 
ment,  and- in  regard  to  which  the  jury  received  positive  and  proper 
instructions  from  the  court,  the  admission  of  such  evidence  fur- 
nishes no  g-round  for  continuance  or  for  reversing-  the  judgment. 

Appeal  from  Westmoreland  county  court  of  com- 
mon pleas.     Affirmed. 

Gaither  &  Woods,  for  appellant. 
Robbins  &  Kunkle,  for  appellee. 

McCoLrLrUM,  J.  This  action  was  brougfht  to  recover 
damag"es  for  personal  injuries  allegfed  to  have  been  re- 
ceived by  the   plaintiff  on  the  19th  of  January,  1893, 

throuffh  the   negfligence  of  the   defendant. 

It  was  conceded  on  the  trial  that  the  plaint- 
iff fell  and  was  injured  while  walking*  from  the  waiting* 
room  to  the  train,  but  there  was  a  conflict  in  the  evidence 
as  to  the  place  where  she  fell.  The  plaintiflF  claimed  that 
she  fell  on  the  slope,  while  the  defendant  claimed  that 


♦See  note  at  end  of  case. 
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she  fell  on  the  platform  between  the  side  track  and  the 
Sewickley  track.  The  defendant's  claim  involved  an 
admission  that  the  plaintiff's  fall  was  caused  by  the  ice 
on  th%  platform  between  these  tracks,  but  it  did  not 
necessarily  convict  the  defendant  of  negligfence,  because 
it  was  shown  and  undisputed  that  this  ice  must  have 
been  formed  from  the  water  which  leaked  or  was 
splashed  upon  it  from  the  water  cars  which  passed  on 
the  Sewickley  track  but  a  few  minutes  before  her  fall. 
The  evidence  submitted  by  the  defendant  was  mainly 
directed  to  this  line  of  defense,  and  the  learned  judg-e 
of  the  court  below  substantially  charg-ed  the  jury  that, 
if  it  was  credited  by  them,  the  plaintiff  could  not 
recover. 

The  plaintiff  claimed  that  the  defendant  was  charge- 
able with  negfligence  in  the  construction  of  the  station 
platform,  and  in  permitting*  an  accumulation  of  snow 
and  ice  upon  it.  The  length  of  this  plat- 
form from  the  west  end  of  the  station  to  the  L*5l"3  S!-^?*""' 
ireigfht  platform,  and  in  front  or  the  ticket  contributory  M^rji- 
otiice  and  waiting*  room,  was  about  50  leet.  Jury. 
Along  the  whole  length  of  it,  facing  the 
track,  it  \yas  10  or  12  inches  higher  than  the  track  plat- 
form. For  at  least  three-fifths  of  the  length  of  the 
station  platform  there  was  a  slope  from  it  to  the  plat- 
form below.  The  width  of  the  slope  was  about  3  feet, 
and  at  each  end  of  it  there  was  9  or  10  feet  of  platform, 
terminating  in  a  10  or  12  inch  step.  Passengers,  in  go- 
ing from  the  waiting  rooms  to  the  trains,  would  have 
to  pass  over  this  step  or  over  the  slope.  They  were 
not  limited,  by  any  order  or  direction  of  the  defendant, 
to  either  route,  but  were  at  liberty  to  pass  over  any  part 
of  the  platform  on  their  way  to  and  from  trains.  The 
evidence  showing  the  construction  of  the  station  plat- 
form was  sufficient  to  charge  the  defendant  with  negli- 
gence in  this  particular,  and  the  evidence  in  regard  to 
snow  and  ice  upon  it  warranted  an  inference  that  the 
defendant  had  negligently  permitted  them  to  accumu- 
late there.  But  the  defendant  claimed  that,  if  the 
plaintiff  slipped  and   fell  on  the   slope,  she  was  not 
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entitled   to    recover,    because,    in    the    then    existing- 
condition  of  the  platform  and  its  approaches,  she  was 
chargeable   with   contributory    negligfence  in    passingf 
over   it.     The   court   was  requested,    but   refused,  to 
direct  the  I'ury  to  find  for  the  defendant  on  this  ground. 
Did  the  court  err  in  refusing  to  grant   this  request  ? 
We  think  not.     The  question  whether  the  plaintiff  was 
^efi*ligent  in  passing  over  the  slope  on  her   way  to  the 
tram  was,  under  all  the  evidence  in  the  case,  for  the 
jury.     The  instructions  in  regard  to  contributory  negli- 
gence and  the  effect  of  it  upon  the  plaintiff's  case  were 
unobjectionable  and  clear.     The  fact  that  her  husband 
""  cautioned  her  to  be  careful,  as  the  platform  was  slip- 
pery,^' and  that  '*  she  answered  that  she  would  be  care- 
ful," was  not  a  confession  of  carelessness,  or  that  there 
'Was  a  better  route  from  the  waiting  room  to  the  train. 
A  number  of  witnesses  were  permitted  to  testify  that 
the  platform  and  approaches  from  the  station  to  the 
tracks   were   dangerous,  but  on  the  request  of  the  de- 
fendant's counsel,  and  before  argument,  this  testimony 
was  stricken  out  and  withdrawn  from  the  consideration 
of  the  jury.     It  is  now  contended  that  the  court  erred 
in  denying  the  motion  of   the   defendant's   counsel  to 

withdraw^  a  juror  and  continue  the  cause. 
Adminiwofii.^  The  admissiou  of  incompetent  evidence, 
-HftrmifM  Error,  and  the  subsequeut  withdrawal  of  it  be- 
fore argument,  furnishes  in  itself  no  ground 
for  continuance,  or  for  reversing  the  judgment. 
McGettigan  v.  Potts,  149  Pa.  St.  155 ;  Canal  Co.  r. 
*  Barnes,  31  Pa.  St.  193  ;  Railroad  Co.  v.  Butler,  57  Pa. 
St.  335;  Railroad  Co.  v.  Smith,  125  Pa.  St.  259; 
School  Furniture  Co.  v.  Warsaw  Tp.  School  Dist.,  158 
Pa.  St.  35.  In  the  case  before  us  there  was  no  good 
reason  for  apprehending  or  believing  that  the  defend- 
ant would  be  or  was  prejudiced  by  the  testimony  which 
was  withdrawn  before  argument,  and  in  regard  to 
which  the  jury  received  positive  and  proper  instructions 
from  the  court.     Judgment  aflBrmed. 

NOTE. 

While  it  is  the  duty  of  a  company  to  provide  safe  and  reasonably 
convenient  means  of  ingress  to  its  cars,  it  is  equally  the  duty  of  the 
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passenger  to  use  the  means  provided,  with  reasonable  circumspec- 
tion and  care.  Keller  v.  Hestonville,  M.  &  F.  Pass.  R.  Co.,  149  Pa. 
St.  65  ;  affirming  1  Pa.  Dist.  197. 

In  an  action  by  a  husband  and  wife  against  a  company,  to  recov- 
er damages  for  injuries  to  the  wife  caused  by  defective  steps  to  a 
platform  to  which  a  train  had  backed,  and  which  was  not  the  usual 
place  for  passengers  to  get  on  and  off  the  cars,  the  jury  should  have 
been  instructed  to  ascertain  from  the  evidence  whether  the  company 
had  designated  or  set  apart  the  platform  in  front  of  the  depot  as  the 
place  where  it  required  all  passengers  to  enter  the  cars  ;  if  so,  and 
this  was  known  to  the  plaintiffs,  and  they,  in  disregard  of  such  re- 
quirement, in  advance  of  time,  and  without  any  justification, 
sought  to  enter  the  cars  at  another  place,  and  in  so  doing  met  with 
injury,  then  the  company  would  not  be  liable  as  common  carriers. 
McDonald  v.  Chicago,  etc.,  Ry.  Co.,  26  Iowa  124.  If  there  was  no  such 
rule  or  regulation  known  to  the  plaintiffs,  and  they,  in  good  faith 
and  using  reasonable  care,  were  seeking  to  find  and  enter  the  cars, 
the  company  would  be  liable,  as  the  plaintiffs  would  have  a  right  to 
presume  that  the  platform  and  its  approaches  were  in  a  safe  condi- 
tion.   McDonald  v,  Chicago,  etc.,  R.  Co.,  26  Iowa  124. 


Payne 

V. 

Chicago  &  A.  R.  Co. 

{Supreme  Court  of  Missouri,  Dec,  23,  i8g6,) 

Accident  at  Crossing  —  Testimony  —  Credibility. — In  an  action 
against  a  railway  company  to  recover  for  damages,  all  of  the  wit- 
nesses testified  that  the  track  in.  the  direction  from  which  the  train 
came  was  visible  for  a  distance  of  500  yards  to  a  person  standing 
within  20  feet  of  the  crossing,  and  that  they  did  not  see  the  train 
strike  any  one,  though  they  watched  it.  It  appeared  that  the  en- 
gine gave  the  customary  signals  for  the  crossing,  that  the  head- 
light was  burning  brightly,  and  that  the  engineer  and  fireman 
were  at  their  posts.  The  plaintiff,  a  boy  of  eleven  years  old,  having 
sound  hearing  and  eyesight,  was  familiar  w^th  the  crossing,  and 
testified  that  he  was  expecting  such  train,  and  that  he  stopped  be- 
fore crossing  the  track,  and  looked  and  listened,  but  failed  to  hear 
or  see  the  train.  Held,  that  a  verdict  for  the  plaintiff  based  on  his 
testimony  would  not  be  sustained,  as  obvious  and  indisputable  facts 
could  not  be  overthrown  \>y  such  testimony. 

Accident  at  Crossing — Contributory  Negligence. —  Where  a  boy 
eleven  years  old,  having  his  faculties,  attempts  to  cross  a  railway 
track  before  a  train,  he  is  guilty  of  such  contributory  negligence  as 
to  prevent  a  recovery  for  injuries  received  thereby,  even  though 
the  railway  company  was  guilty  of  negligence  in  running  its  train 
ftt  a  greater  rate  of  speed  than  was  permitted. 
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Same — Admission. — Where  there  is  evidence  in  such  case  that  the 
plaintiff  was  not  run  over  while  crossing-  the  track,  but  that  his  in- 
juries were  caused  by  his  putting-  out  his  hand  to  catch  hold  of  the 
train  as  it  passed,  and  such  testimony  is  not  denied  by  the  plaintiff, 
it  will  be  held  that  such  testimony  was  admitted  by  the  plaintiff, 
and  will  prevent  a  recovery  for  his  injuries. 

In  Banc      Appeal   from  Lafayette  county  circuit 
court.     Reversed. 

Geo,  Robertson^  for  appellant. 

John  S.  Blackzcelly  J,  D.    Sheivatter^   and   M^    C 
Jujues,  for  respondent. 

Sherwood,  J.     The  plaintiff,  who  is  a  negrro  boy, 
sues  by  next  friend  for  injuries  received  by  him  as  the 

result  of  being-  run  over  by  a  train  of  de- 
lendant  s  cars  in  the  city  of  Hig-g-msville,  in 
the  evening-  of  the  6th  of  May,  1892,  at  about  8  o'clock. 
At  that  date  plaintiff  was  11  years  of  ag"e.  The  jury, 
after  hearing*  the  evidence,  returned  a  verdict  in  favor 
of  plaintiff  for  S8,000.  At  a  previous  trial  he  received 
a  verdict  for  S6,000.  The  city  of  Hig-g-insville,  in  the 
county  of  Lafayette,  was  a  city  of  the  fourth  class,  and 
had  an  ordinance  in  force  limiting*  the  speed  of  railroad 
trains  to  a  rate  not  exceeding*  six  miles  per  hour.  The 
defendant's  railroad  runs  through  the  city,  from  east  to 
west,  in  a  southwesterly  direction,  crossing*  Russell 
street,  the  principal  street  of  the  town.  Russell  street 
runs  throug*h  the  principal  part  of  the  town,  north  and 
south.  Begfinning-  on  the  north,  it  runs  up  to  the  rail- 
road, crossing*  the  rig*ht  of  way  of  the  defendant,  then 
turns  slig-htly  to  the  west,  and  continues  on  to  the  south 
side  of  the  town.  Defendant's  main  track  and  side 
track  are  both  crossed  by  Russell  street,  the  main  track 
being*  on  the  north  side.  There  is  no  sidewalk  on  the 
west  side  of  Russell  street  approaching  this  crossing. 
There  is  a  sidewalk  on  the  east  side  of  Russell  street, 
extending  from  the  business  part  of  the  town,  on  the 
north  side  of  the  railroad,  directly  up  to  the  defendant's 
right  of  way,  then  on  defendant's  right  of  way  to  the 
main  track,  and  continues  clear  across  to  the  south  side 
of  the  right  of  way,  and  continuing  on  the  east  side  of 
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Russell  street  south.  The  defendant's  depot  is  situated 
north  of  the  main  track,  and  about  50  feet  east  of  Rus- 
sell street,  and  on  the  north  side  of  the  depot  building- 
is  a  platform,  which  continues  west  until  it  reaches  this 
sidewalk  on  the  east  side  of  Russell  street,  where  the 
platform  and  sidewalk  join  on  a  level.  The  first  build- 
ing- north  of  the  defendant's  rig'ht  of  way,  and  on  the 
west  side  of  Russell  street,  is  the  Arcade  Hotel,  in 
front  of  which  there  is  a  veranda.  The  sidewalk  in 
front  of  the  hotel  is  on  a  level  w^th  the  sidewalk  run- 
ningf  from  the  hotel  north  on  the  west  side  of  Russell 
street.  Defendant's  roadbed,  where  it  crosses  Russell 
street,  is  about  2%  or  3  feet  above  the  level  of  the  side- 
walk and  street  in  front  of  the  Arcade  Hotel,  and  this 
roadbed  is  also  some  higher  than  that  part  of  the  street 
on  the  south,  side  of  the  railroad.  There  is  also  a  cross- 
ing- over  the  railroad  one  block  west  of  Russell  street, 
and  one  block  eastof  Russell  street.  The  railroad  from 
Russell  street  crossingf  continues  westonastraiofhtline 
1,500  feet,  and  about  900  feet  west  of  this  crossing-,  on 
the  north  side  of  defendant's  right  of  way,  is  a  mill ; 
and  about  300  feet  west  of  Russell  street  crossing  there 
begins  a  switch,  on  the  north  side  of  the  track,  running 
to  the  mill,  called  the  ''Mill  Track."  There  is  no 
building  on  the  north  side  of  the  railroad  and  on  the 
west  side  of  Russell  street  nearer  to  the  track  than  the 
Arcade  Hotel,  and  west  from  it  there  are  no  buildings 
until  the  mill  is  reached.  Standing  at  a  point  in  Rus- 
sell street,  and  on  the  sidewalk  on  the  east  side  of  the 
street,  and  back  20  or  30  feet  north  of  the  railroad,  a 
train  can  be  seen  approaching  from  the  west  for  a  dis- 
tance of  1,500  feet,  and  standing  at  any  point  on  this 
sidewalk  in  Russell  street,  looking  west,  until  the  view 
is  shut  oflF  by  the  Arcade  Hotel,  a  train  may  be  seen  ap- 
proaching from  the  west  500  yards.  At  the  time  of 
this  accident  there  were  no  cars  on  the  mill  side  track 
nor  on  the  side  track  south  of  the  main  track.  This 
side  track  crossing  Russell  street  is  about  6  or  8  feet 
south  of  the  main  track.  At  about  8  o'clock  on  the 
evening  of  the  6th  day  of  May,  1892,  defendant's  pas- 
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senger  train,  called  the  "Hummer,"  approached  this 
crossing-  from  the  west  at  a  rate  of  speed  varying,  ac- 
cording to  several  witnesses,  from  20  to  35  miles  per 
hour.  The  whistle  was  sounded  for  this  crossing  at 
the  usual  place  ;  the  bell  rung,  and  kept  ringing,  as  it 
approached  the  crossing,  and  over  the  crossing,  and 
continued  ringing  through  the  town  ;  and  the  headlight 
of  the  engine  was  burning.  According  to  several  wit- 
nesses it  was  not  yet  dark,  but  was  dusk  or  twilight, 
but  a  person  could  be  seen  and  recognized  for  a  con- 
siderable distance.  After  this  train  had  passed,  the 
plaintiff,  a  negro  boy  11  years  of  age,  was  found  lying, 
15  or  18  feet  east  of  the  Russell  street  crossing,  be- 
tween the  main  track  and  the  side  track  of  the  defend- 
ant, with  both  of  his  legs  cut  off,  which  was  supposed 
to  have  been  done  by  the  train. 

The  engineer,  Jones,  and  the  fireman,  Eikhurst, 
were  each  on  their  respective  sides  of  the  engine,  look- 
ing forward,  at  the  crossing  ;  saw  no  one  on  the  cross- 
ing, and  saw  no  one  struck ;  and  did  not  know  that  any 
one  was  hurt  by  the  train  until  they  received  informa- 
tion of  it  at  Slater,  the  end  of  their  run,  where  they 
examined  their  engine,  and  found  no  signs  of  blood  up- 
on it.  W.  S.  Dorn  Blaser,  a  witness  on  the  part  of  the 
plaintiff,  crossed  the  track  at  this  crossing  from  the 
south  to  the  north,  and  stopped  about  12  feet  north  of 
the  main  track  on  the  sidewalk,  and  watched  the  train 
until  it  passed  over  Russell  street  crossing,  and  saw  it 
strike  no  one.  James  Jackson,  a  witness  on  the  part  of 
the  plaintiff,  was  standing  east  of  the  crossing,  on  the 
depot  platform,  about  10  or  12  feet  east  of  the  side- 
walk ;  heard  the  train  whistle,  and  the  ringing  of  the 
bell ;  saw  it  approach  the  crossing  and  cross  over 
it ;  and  saw  no  one  on  the  crossing,  nor  saw  the 
train  strike  any  one.  Floyd  Smiley,  a  witness  on  the 
part  of  the  plaintiff,  was  standing  on  the  depot  plat- 
form, in  front  of  the  depot;  saw  the  train  approaching 
from  the  west ;  saw  a  boy,  or  some  boys,  crossing  over 
the  track  when  the  train  was  about  200  or  300  feet  west 
of  the  crosvsing;  continued  to  look  at  the  engine  and  the 
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train  until  it  had  g"otten  over  the  crossing" ;  and  saw  it 
strike  no  one.  Mrs.  Carrie  Ellis,  a  witness  on  the 
part  of  the  defendant,  walked  from  the  north  side,  on 
the  sidewalk  on  the  east  side  of  Russell  street,  up  near 
to  the  crossing" ;  stopped  within  a  few  feet  of  the  point 
where  the  sidewalk  crossed  over  the  main  track,  and 
waited  until  the  train  passed  ;  noticed  two  black  boj'^s 
])ass  her,  but  did  not  notice  them  after  passing-  her. 
She  watched  the  engine  until  it  had  passed  entirely 
over  the  crossing-,  and  saw  it  strike  no  one.  R.  C. 
Mosby,  a  witness  on  the  part  of  the  defendant,  was  in 
front  of  the  Arcade  Hotel,  looking-  directly  at  the  en- 
gine as  it  passed  over  the  crossing- ;  noticed  the  eng-ine  all 
the  time  it  was  g'oing-  over  the  crossing- ;  saw  no  one  on 
the  crossing-,  and  saw  it  strike  no  one.  James  Dorn 
Blaser  was  standing-  in  front  of  the  Arcade  Hotel,  saw 
the  engfine  and  train  pass  over  the  crossing-,  but  saw 
no  one  on  the  crossing*,  nor  saw  it  strike  anyone  ;  but, 
just  before  the  engine  entered  upon  the  crossing-,  he 
saw  a  colored  boy,  who  looked  to  be  12  or  13  years  old, 
approaching-  the  crossing-  from  the  south  side  of  the 
track,  but  the  engine  and  the  train  passed  between  him 
and  the  boy,  and  he  saw  him  no  more.  When  he  first 
saw  the  bo5%  the  train  had  not  yet  come  into  view. 
William  Chinn,  a  witness  on  the  part  of  the  defendant, 
was  seated  in  front  of  the  Arcade  Hotel,  and  noticed 
the  train  pass  over  the  crossing.  He  looked  under  the 
cars,  and  saw  a  boy  on  the  south  side  of  the  train  "mak- 
ing" motions,  and  seemed  like  he  was  catching  to  the 
train  or  something."  John  Bowman,  a  witness  on  the 
part  of  the  defendant,  approached  the  crossing  from 
the  south  side  of  the  sidewalk,  and,  seeing  the  train  ap- 
proachingfrom  the  west,  stopped,  and  waited  for  it  to 
pass  over  the  crossing.  While  standing  there,  he  saw 
this  boy,  the  plaintiif ,  make  a  grab  for  the  banister  of 
the  steps  of  about  the  third  car,  and  saw  him  jerked 
under  the  train.  The  boy,  at  the  time  of  grabbing  for 
the  train,  was  on  the  east  of  Bowman  on  the  sidewalk. 
Of  all  of  a  great  number  of  witnesses,  both  for  the 
plaintiff  and  defendant,  who  saw  the  train  pass  over 
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the  crossing-  on  that  evening",  no  one  saw  the  plaintiff 
struck  on  the  crossing- ;  and  all  of  the  witnesses  say 
that  no  one  was  struck  upon  the  crossing*. 

C.  D.  Taylor  was  attracted  by  the  noise  of  the  boy 
immediately  after  the  passing-  of  the  train  ;  went  to  the 
boy ;  found  him  lying*  outside,  between  the  main  track 
and  the  switch  track  of  the  crossing*, — /.  c,  on  the  south 
side  of  the  main  track.  William  Rutherford  was  near 
the  crossing*  when  the  train  passed  ;  was  attracted  by 
the  noise  of  the  boy  ;  went  to  him,  and  found  him  lyino* 
about  20  feet  from  the  crossing,  between  the  switch 
and  main  track.  Rutherford  and  Taylor  reached  the 
boy  about  the  same  time.  Both  of  them  asked  him 
what  was  the  matter,  and  how  he  g*ot  hurt,  and  he  said 
to  Rutherford  that  he  was  putting*  out  his  hand,  or  put- 
ting it  on  the  train,  and  it  ran  over  him  ;  to  Taylor,  that 
he  was  holding*  out  his  hand  to  the  train,  and  that  it 
ran  over  him.  They  picked  him  up,  and  placed  him  on 
the  platform  of  the  depot.  Dr.  Webb,  who  treated  the 
boy,  asked  him  several  times  how  he  g-ot  hurt ;  and  he 
always  answered  the  same  way,  and  told  him,  "I  don't 
know." 

The  testimony  of  Claude  Payne,  the  plaintiff,  covers 
some  10  pages.  It  is  made  up  largely  of  questions  and 
answers,  and  frequent  repetitions  of  the  same.  The 
substance  of  it  may  be  stated  in  a  small  compass.  It 
is  to  this  effect :  Plaintiff  (whose  mother  lived  four 
blocks  south  of  the  crossing*  in  question),  on  the  even- 
ing heretofore  stated,  being  sent  by  his  mother  to  the 
postoiBce,  went  north  along  Russell  street  until  he 
came  to  the  Russell  street  crossing.  When  he  reached 
that  point,  he  looked  out  for  a  train, — looked  up  and 
down  the  tracks  ;  and  the  reason  he  did  this  was  be- 
cause he  was  afraid  of  the  train,  that  it  would  hurt  him 
unless  he  watched  out  for  it.'  Seeing  no  train,  he  cross- 
ed the  tracks,  continued  north  to  the  postoffice,  did  his 
errand,  and  started  back  home,  returning  on  the  same 
street.  When  he  reached  the  railroad  crossing  he 
again  looked  up  and  down  the  track,  because  he  thought 
it  dangerous  to  cross  there  without  doing  so.  First, 
he  looked  west  or  down  towards  the  mill,  because  he 
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was  expecting"  the  **Hummer"  to  come,  but  he  "did 
not  hear  no  train,"  did  not  hear  the  whistle  blown 
or  the  bell  rung",  nor  did  he  see  any  train,  nor 
see  any  headlight,  though  he  knew  what  it  was. 
and  then,  when  he  got  on  the  track,  and  started 
across,  the  train  ran  over  him.  But  this  train,  hesavs, 
he  did  not  see  either  before  or  after  he  was  struck, 
though  he  says  it  w^as  the  "  Hummer  "  that  struck  him. 
What  part  of  the  train  ran  over  him  does  not  appear, 
and  he  does  not  state  nor  pretend  that  he  was  struck 
by  the  engine  or  cow-catcher.  He  testified,  also,  that 
he  had  on  one  occasion  traveled  on  a  train  from  Hig- 
{rinsville  to  Aulville,  some  5  miles ;  had  assisted  his 
tjfrandfather  in  various  kinds  of  farm  work.  He  also 
testified  that  he  had  attended  school  in  Higginsville  for 
some  lime,  and  in  attending  school  he  crossed  the  rail- 
road track  at  the  Russell  street  crossing. 

Fannie  Payne,  the  mother  of  the  boy,  testified  that 
the  boy  was  11  years  of  age  ;  that  he  was  familiar  with 
the  crossing  and  the  railroad  track;  that  he  lived  on 
the  south  side  of  .the  railroad,  and  the  schoolhouse 
which  he  attended  was  on  the  north  side  of  the  rail- 
road ;  that  he  had  attended  school  as  often  as  three  ses- 
sions, two  or  three  months  at  a  session,  and  had  daily 
crossed  over  the  track  to  and  from  the  schoolhouse  ; 
that  he  had  ridden  upon  the  cars ;  that  a  part  of  the 
time  the  boy  had  lived  in  the  country  with  his  grand- 
father, and,  while  in  the  country,  at  his  grandfather's, 
he  helped  his  grandfather  cut  brush,  burn  brush,  drop 
corn,  cover  corn,  cut  weeds,  feed  horses  and  curry 
them,  and  that,  while  there,  he  made  a  hand  at  work. 
She  further  testified  that  he  was  a  healthy  boy  ;  had  a 
8"ood  mind,  good  hearing,  and  good  eyesight ;  was  ac- 
tive in  his  movements. 

1.  Aside  from  the  testimony  of  the  plaintiff  himself, 
there  is  no  room  for  doubt  or  question,  testified  to  as  it 
is  by  all  of  the  witnesses,  both  on  the  part 
of  plaintiff  and  defendant,   who  were  in  a  J"'**"***   .. 

...         .  lit  • .     it      1      A  IroMlnpr— TMt|. 

position  to  see  and  to  hear  it.  that,  to  a  per-  mony-crfdibiiity. 
son  standing   on   or   within   20  feet  of  the 
rossing,  on  the  north  side  of  it,  the  view  of  the  track 
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to  the  westward  of  the  crossing*  was  clear  and  unob- 
structed for  the  distance  of  500  yards,  and  there  were 
no  cars  on  the  side  track  to  obstruct  this  clear  and  un- 
obstructed view.     The  eng-ine    had  whistled   for  the 
crossing".     The  headlig-ht  was  brig'htly  burning.     The 
bell  was  ring^ing-,  and  the  train  was  on  time.     The  en- 
gineer and  fireman  were  at  their  respective  posts.  The 
train  was  making-  the  usual  noise,  and  plaintiff  was  ex- 
pecting* that  very  train.     But  he  alone,  of  all  others, 
when    he  went  to  cross  the  track,  thoug-h   a   brig-ht, 
active  boy,   with  a  good  mind  and  eyesight,  and  ac- 
quainted w^ith  the  locality  and  with   the  dangers  inci- 
dent to  crossing  the  track,  though  he  listened,  could 
not  hear   the  whistle  blown,  nor  the  bell  constantly 
ringing,    nor   the   rumble  of  the  train,  nor  see,    with 
his  good,  young  eyes,  the    blazing  headlight    of  the 
train  as  it  rapidly  advanced  upon  him.     Such  testimony 
as  this  is  so  contrary  to  the  daily  experience  of  common 
life,  so  at  war  with  the  conceded  and  indisputable  phys- 
ical facts  in  this  case,  that  neither  courts  nor  juries 
can,  without  stultifying  themselves,  yield  to  it  an  iota 
of  probative  force  or  effect.     It  is  a  proposition  too 
monstrously  improbable  for  rational  human  belief.     To 
argue  to  the  contrary  of  this  is  to  endeavor  the  trans- 
mutation of  the  impossible  into  possibility.     However, 
in  thi^^n  de  sicck%  this  questioning  age,   when  axio- 
matic truths  are  doubted  daily,  and  propositions  wholly 
improbable  are  put  forward  with  the  most  audacious 
assurance,  it  ma}''  not  be  amiss  to  cite  and  quote  from 
courts  and  text  writers  of  the  highest  respectability 
when  treating  of  circumstances  in  all  substantial  respects 
similar  to  those  presented  by  the  case  at  bar.     '*When 
one  approaches  a  point  upon  the  highway  where  a  rail- 
way track   is  crossed   upon   the  same  level,   it  is  his 
plain  duty  to  proceed  with  caution  ;  and,  if  he  attempts 
to  cross  the  track,  either  on  foot  or  in  a  vehicle  of  any 
description,  he  must  exercise,  in  so  doing,  what  the  law 
regards  ordinary   care  under  the  circumstances.    He 
must  assume  that  there  is  danger,  and  act  with  ordi- 
nary prudence  and  circumspection  upon  that  assump- 


Am.  A  Eng.  CROSSINGS.  299 

R.  Cas. 

Payue  v.  Chicago  &  A.  R.  Co. 

tion.  The  requirements  of  the  law,  moreover,  proceed 
beyond  the  featureless  generality  that  one  must  do  his 
duty  in  this  respect,  or  must  exercise  ordinary  care 
under  the  circumstances.  The  law  defines  precisely 
what  the  term  'ordinary  care  under  the  circumstances' 
shall  mean  iti  these  cases.  In  the  progress  of  the  law 
in  this  behalf,  the  question  of  care  at  railway  crossings, 
as  aflFecting  the  traveler,  is  no  longer,  as  a  rule,  a 
question  for  the  jury.  The  quantum  of  care  is  exactly 
prescribed  as  matter  of  law.  In  attempting  to  cross, 
the  traveler  must  listen  for  signals,  notice  signs  put  up 
as  warnings,  and  look  attentively  up  and  down  the 
track.  A  multitude  of  decisions  of  all  the  courts  en- 
force this  reasonable  rule.  It  is  also  consonant  with 
right,  reason  and  the  dictates  of  ordinarj''  prudence,  and 
so  much  in  line  with  the  ordinary  care  which  the  aver- 
ao-e  of  mankind  display  in  the  daily  routine  of  life,  that 
it  should  seem  to  be  scarcely  dependent  upon  the  au- 
thority of  decided  cases  in  the  law  courts."  Beach, 
Contrib.  Neg.  (2d  Ed.)  5J§  180,  181.  In  many  cases  in 
this  court,  parties  injured,  or  their  representatives, 
have  been  denied  a  recovery  because  of  failing  to  ob- 
serve the  precautions  mentioned  in  the  sections  just 
quoted.  Harlan  v.  Railroad  Co.,  64  Mo.  480  ;  Id.,  65 
Mo.  22 ;  Fletcher  v.  Railroad  Co.,  64  Mo.  484 ;  Henze 
f.  Railroad  Co.,  71  Mo.  636;  Purl  v.  l^ailway  Co.,  72 
Mo.  168  ;  Turner  v.  Railroad  Co.,  74  Mo.  602  ;  Hixson 
r.  Railroad  Co.,  80  Mo.  335  ;  Fox  v.  Railroad  Co.,  85 
Mo.  679;  Kelly  v.^  Railroad  Co.,  88  Mo.  534.  In 
Michigan,  an  instruction  in  this  form  has  met  with  fre- 
quent approval :  *'The  track  itself  is  a  warning  of  dan- 
ger to  those  who  go  upon  it,  and  persons  about  to  cross 
a  railroad  track  are  bound  to  recognize  the  danger,  and 
to  make  use  of  the  sense  of  hearing  as  well  as  of  sight, 
and,  if  either  cannot  be  rendered  available,  the  obliga- 
tion to  use  the  other  is  the  stronger  to  ascertain,  before 
attempting  to  cross  it,  whether  a  train  is  in  dangerous 
proximity  ;  and,  if  they  neglect  to  do  this,  but  venture 
blindly  or  carelessly  upon  the  track,  without  any  effort 
to  ascertain  whether  a  train  is  approaching,  it  must  be 
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at  their  own  risk.  Such  conduct  is  of  itself  neg'lig'ence." 
Mynning-   z\  Railroad  Co.,   59   Mich.   257,  and   cases 
cited.     In  Allen  v.  Railroad  Co.,  82  Me.  Ill,  the  su- 
preme court  of  Maine  saj^s  :  *'The  evidence  shows  that, 
at  25  or  30  feet  distant  from  the  crossing*,  the  approach- 
ing-  train  from  Bath    mig*ht  have    been  seen  by  the 
plaintiff  several  hundred  feet  distant  from  the  crossing. 
The  plaintiff  did  not  look  in  that  direction   until  his 
horse's  fore   feet   were   between  the  rails.      Was  the 
neglect  on  his  part  to  look  in  that  direction  a  want  of 
ordinary  care  and  prudence  ?     Is  a  traveler  justified  in 
drivingf  upon  a  railroad  crossing",  in  the  absence  of  safety 
signals  gfiving-  him  the  rig-ht  to  cross,  without  looking-  for 
an  approaching  train  ?     It  has  been  many  times  decided 
in  this  state  that  the  traveler,   before  crossing-  a  rail- 
road, must  both  look  and  listen.  *  *  *  If  the  crossing 
at  w^hich  the  plaintiff  was  injured  is  so   constructed 
that  an  approaching-  train  cannot  be  seen  until  a  travel- 
er comes  very  near  to  the  railroad  track,  common  pru- 
dence requires  him  to  approach  at    such   speed  that, 
w^hen  an  approaching  train  may  be  seen,  he  may  be 
able  to  stop,  and  allow  such  train  to  pass."     In  a  cross- 
ing- accident  case  in  Indiana,  it  is  said  bj^  the  supreme 
court  of  that  state  :  '*The  third  instruction  would  have 
informed  the  jury,  had   it  been  gfiven,  that  a  railroad 
track  is  of  itself  a  warning  to  those  who  gfo  upon  it, 
and  that  persons  about  to  cross  it  are  bound  to  recog- 
nize the  dang"er,  and  to  make  use  of  the  sense  of  hear- 
ing- as  well  as  that  of  sig-ht — ^and,  if  either  cannot  be 
made  available,  the  oblig-ation  to  use  the  other  is  the 
stronger — to  ascertain,  before  attempting*  to  make  the 
crossing,  whether  or  not  a  train  is  in  dang-erous  proxi- 
mity ;  and,  if  one  neg-lects  to  do  this,  but  carelessly 
ventures  upon  the  track,  and  is  injured,   it  must  be  at 
his  own  risk  ;  that  such  conduct  is  sufficient  of  itself 
to  defeat  a  recovery.     This  instruction  stated  the  law 
correctly.     All  persons  who  are  acquainted  wnth  the 
manner  in    which    railroad    companies    operate    their 
trains  over  their  lines  of  railroad  know  that  there  is 
always  more  or  less  dang-er  in  groing-  along*  or  across 
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a  railroad  track  ;  that  there  is  always  dang-er  from  a 
passing  train  ;  that  safety  requires  that  both  the  sense 
of  sight  and  hearing-  must  be  exercised  via-ilantly  to 
ascertain  if  a  train  is  approaching* ;  and,  hence,  a  fail- 
ure so  to  do  would  constitute  neg^lig^ence.  This,  we 
think,  is  self-evident.  And,  if  the  circumstances  are 
such  that  but  one  of  the  senses  can  be  exercised,  it  is 
evident  to  any  one  that  the  sense  which  can  be  exercised 
should  be  employed  with  still  g-reater  vig-ilance.  *  *  * 
If  a  crossing-  is  particularly  dangerous,  and  requires 
extraordinary  effort  to  ascertain  whether  it  is  safe  to 
attempt  to  pass  over  it,  one  familiar  with  the  locality 
and  dang-er  surrounding  it  must  use  care  proportioned 
to  the  probable  dang-er.  This  instruction  unquestion- 
ably stated  the  law  correctly.  The  g-reater  the  dang-er, 
the  greater  must  be  the  care  exercised.  *  *  *  'Phe 
question  of  contributory  neg*lig"ence  did  not  depend  up- 
on what  the  appellant's  employees  did  or  did  not  do, 
but  upon  what  the  appellee's  servant  did,  in  the  lig-ht 
of  the  res g-estce.  We  are  at  a  loss  to  understand  what 
difference  it  could  make,  as  to  the  caution  to  be  used  bv 
the  appellee's  servant,  whether  there  was  or  was  not  a 
statute  requiring-  the  g-iving-  of  sig-nals.  It  was  his 
duty  to  stop  and  look  for  an  approaching"  train,  if  there 
was  any  point  within  a  reasonable  distance  from  the 
crossing-  from  which  he  could  observe  a  train  approach- 
ing; and  if  no  train  was  to  be  seen,  it  was  his  duty, 
when  nearing*  the  crossing,  to  stop  and  listen  for  the 
sound  which  ordinarily  follows  a  moving  train  ;  and  a 
statute  requiring  signals  to  be  given,  though  violated, 
does  not  excuse  this  vigilance."  Railroad  Co.  v.  Stom- 
mel,  126  Ind.  35. 

Counsel  for  plaintiflF,  however,  asserts  that  "when 
the  boy  reached  the  railroad,  on  his  return  home,  it 
was  about  dark,  and  he  did  all  in  his  power  to  ascertain 
whether  there  were  any  trains  approaching  from  either 
the  east  or  west,  and  not  seeing  any  and  not  hearing 
3^nyi  he  started  across,  and,  while  crossing  he  was 
struck  by  one  of  defendant's  trains  running  through 
said  city  and  over  said  crossing  at  the  unlawful,  reck- 
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less,  neg'lig'ent,  and  jdang-erous  rate  of  speed  of  from 
35  to  40  miles  per  hour."     But  in  this  instance  it  is 
plainly  proved,  beyond   perad venture,  that  this  state- 
ment of  plaintiff  "that  he  did  all  in  his  power  to  ascer- 
tain whether  there  were  anj^  trains,  approaching,"  etc., 
was  not,  and  indeed,  could  not,  be  true.     This  matter 
of  denying"  probative  force  even  to  direct  and  affirmative 
testimony,  when  such  testimony  is  plainly  at  war  with 
the  physical  facts  and   surroundings,    has  passed  into 
precedent.     Thus,  in  the  leading-  case  of  Artz  v.  Rail- 
road Co.,  34  Iowa  153,  it  is  said :  "But  it  is  urged  b}^ 
the  appellee's  counsel  that  the  plaintiff  testifies  that  he 
did  both  look  and  listen  to  see  and  hear  the  train,  but 
did  not ;  and  that  this  testimony  shows  that  he  was  not 
guilty  of  contributory  negligence,  or  at  the  very  least, 
it  made  that  a  question  of  fact  for  the  jury.     The  diffi- 
culty, however,  with  the  position,  is  that  the  conceded 
or  undisputed  facts  being  true,   this  testimony  cannot, 
in  the  very  nature  of  things,   be  true.     It  constitutes, 
therefore,   no  conflict.     Suppose  the  fact  is  conceded 
that  the  sun  was  shining  bright  and  clear  at  a  specified 
time,  and  a  witness  having  good  eyes  should  testify 
that,  at  the  time,  he  looked  and  did   not  see  it  shine. 
Could  this  testimony  be  true?     The  witness  may  have 
been  told  that  it  was  necessary  to  prove  in  the  case  that 
he  xlid  look,  and  did  not  see  the  sun  shine ;  he  may  have 
thought  of  it  with  a  desire  that  it  should  have  been  so  ; 
he  may  have  made  himself  first  believe  it  was  so,  and 
this  belief   may  have  ripened   into  a  conviction  of  its 
verity  ;  and,  possibl)%  he  even  may  testify  to  it  in  the 
self-consciousness  of  integrity.     But,  after  all,  in  the 
very  nature  of  things,  it  cannot  be  true,  and  hence  can- 
not, in  the  law,  form  any  basis  for  a  conflict  upon  which 
to  rest  a  verdict.     A  man  may  possibly  think  he  sees 
an  object  which  has  no  existence  in  fact,  but  w^hich  it 
may  be  difficult,  if  not  impossible,  to  prove  did  not  ex- 
ist or  was  not  seen.    But,  an  object  and  power  of  sight 
being  conceded,  the  one  may  not  negative  the  other.  In 
this  case  the  plaintiff  had  good  eyes.     The  train  was 
approaching  him  in  the  night,  with  the  engine's  head- 
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light   burning   brightly.     If  the  plaintiff   looked,    he 
must  have  seen  it,  or  he  must  have  looked  very  negli- 
g-ently  and  carelessly.     In  either  case,  he  was  neces- 
sarily, in  the  ej'es  of  the  law,  guilty  of  contributor}^ 
negligence,  precluding  his  right  to  recover."  So,  also, 
in  Marland   xk  Railroad  Co.  (Pa.)  16  Atl.   Rep.  623, 
speaking  of  the  present  matter  under  investigation,  the 
supreme  court  of  Pennsylvania  said  :    **  On  the  trial  of 
this  case  the  plaintiff  testified  that  he  stepped  upon  the 
track,  and   was  instantly  struck  and  injured.      It  is 
true,  he  said,  he  looked  up    and  down  the  track,  and 
saw  nothing  ;  but  it  is  necessarily  true,  also,  that,  if  he 
made  use  of  his  eyesight,  he  must  have  seen  the  approach- 
ing train.  He  could  not  possibly  look  along  the  track,  in 
the  direction  of  the  approaching  train,  and  fail  to  see  it, 
since  his  presence  on  the  track  and  the  collision  were 
simultaneous.      We     have     pronounced    emphatically 
upon  such  facts  in  several  of  our  recent  cases.    In  Car- 
roll V,  Railroad  Co.,  12  Wkly.  Notes  Cas.  348,  we  said: 
*  The  injury  received  by  the  plaintiff  was  attributable 
solely  to  his  own  gross  carelessness.     It  is  in  vain  to 
say  that  he  looked  and  listened,  if,  in  despite  of  what 
his  eyes  and   ears   must    have   told    him,   he  walked 
directly  in   front  of  a   moving   locomotive.'  '*     In  the 
more  recent  case  of  Myers  v.  Railroad  Co.,  150  Pa.  St. 
386,  Williams,  J.,  said  :     '*  The  rule  is  now  well  set- 
tled in  this  state  that  one  approaching  a  railroad  cross- 
ing upon  a  public  highway  must  stop,  look,  and  listen, 
at  a  convenient  distance  from  the  railroad  track,  before 
venturing  to  go  upon  it.     This  rule  is  imperative.     If 
one  disregards  it,  and  suffers  injury  in  the  attempt  to 
cross,  the  presumption  of  negligence  on  his  part  is  a 
presumption  juris  et  de  jure.     Having  contributed  to 
his  own  injury,  he  is  remediless.     If  the  traveler  com- 
plies with  the  rule,  and  can  see  or  hear  a  moving  train 
approaching  the  crossing,  what  must  he  do  ?  It  follows, 
logically,  from  the  rule  now  so  firmly  established,  that 
he  must  w^ait  for  the  approaching  train  to  pass.     If  he 
does  not  do  so.  he  crosses  at  his  peril.     *     *   *     If  he 
does    not   wait,    but     risks    his    safety   on    his   own 
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calculation  of  the  chances  that  he  will  be  able  to- 
cross  the  track  before  the  train  can  reach  him, 
he  must  not  complain  of  the  consequences,  if 
his  calculation  fails,  and  disaster  overtakes  him.  *  * 
*  In  this  case  we  encounter  another  question.  The 
plaintiff  says  he  complied  with  the  rule.  At  about  15 
or  20  feet  from  the  track  he  says  he  stopped  his  team, 
looked  each  way  along*  the  railroad,  and  listened  ;  and 
that  he  neither  saw  nor  heard  a  train  approaching*.  He 
then  drove  on,  and,  while  upon  the  track,  was  struck 
and  injured.  If  this  is  true,  he  did  all  the  rule  re- 
quires, and  all  that  was  possible  to  be  done.  Is  it  true  ? 
This  question  the  court  below  left  to  the  jury,  and  the\^ 
promptly  found  that  it  was  true.  The  defendant  asked 
the  court  to  say,  as  a  matter  of  law,  that  upon  the  facts 
of  this  case  it  was  not  true.  Our  question  is  whether 
this  instruction  should  have  been  given.  The  facts,  as 
shown  by  the  plaintiff's  case,  are  these  :  (a)  The  track 
was  straig*ht  and  smooth  and  unobstructed,  so  that,  from 
the  crossing",  or  the  point  where  the  plaintiff  says  he 
stopped  to  look  and  listen,  it  could  be  seen  for  more 
than  half  a  mile  in  either  direction,  (b)  The  speed  of 
the  train  was  from  10  to  12  miles  per  hour,  (c)  The 
engine  was  running*  backwards,  with  a  large  reflecting 
headlight  perched  upon  the  top  of  the  tender,  facing 
towards  the  crossing,  and  another  in  its  usual  place  on 
the  front  of  the  engine.  *  *  *  It  is  absolutely"  cer- 
tain, from  the  plaintiff's  own  testimony,  that  the  head- 
lig-ht  upon  the  tender,  at  the  time  he  says  he  stopped, 
could  not  have  been,  on  any  estimate  of  the  rates  of 
speed,  more  than  200  or  300  feet  away,  and  in  plain 
view.  If  he  had  stopped  and  listened,  he  must  have 
heard  the  noise  of  the  train.  If  he  had  looked,  the 
blazing  headlight  would  have  confronted  him,  for  it 
was  squarely  in  his  line  of  vision,  throwing  its  glare 
over  intervening  objects,  and  making  the  darkness  on 
either  side  darker  by  the  contrast.  The  fact  that,  four 
or  five  seconds  after  he  says  he  looked  and  listened,  he 
was  struck  by  a  train  that  must  have  been  plainly  visi- 
ble, and  almost  on  him  at  the  time  he  alleges  he  looked,. 
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is  SO  palpably  and  absolutely  irreconcilable  with  the 
truth  of  his  statement  that  he  did  stop,  look  both  ways, 
and  listen,  before  drivings  upon  the  crossing",  that  it  is 
trifling-  with  justice  to  permit  a  jury  to  find  that  it  is 
true.  Such  a  finding-  is  absurd.  It  is  simply  and  flatly 
impossible  that  one  can  stop,  look,  and  listen  for  an 
approaching-  train  that  is  in  plain  view  and  close  at 
hand,  and  be  unable  to  see  or  hear  it,  if  he  possesses 
the  senses  of  sig-ht  and  hearing*.  It  seems,  therefore, 
necessary  to  advance  one  step  in  the  application  of  the 
doctrine  of  leg-al  presumption,  and  to  lay  it  down  as  a 
rule  that  one  who  is  struck  by  a  moving-  train,  which 
was  plainW  visible  from  the  point  he  occupied  when  it 
became  his  duty  to  stop,  look,  and  listen,  must  be  con- 
clusively presumed  to  have  disregarded  that  rule  of 
law  and  of  common  prudence,  and  to  have  g-one  neg"li- 
pently  into  an  obvious  dang-er.  A  line  of  well-con- 
sidered cases  leads  fairly  up  to  this  conclusion."  **If 
a  traveller,  by  looking*,  could  have  seen  an  approaching* 
train  in  time  to  escape,  it  will  be  presumed,  in  case  he 
is  injured  by  collision,  either  that  he  did  not  look,  or, 
if  he  did  look,  that  he  did  not  heed  what  he  saw.  Such 
conduct  is  held  negligence  per  se,''  Beach,  Contrib. 
Xeg-.  (2d  Ed.)  §  182.  "  To  the  same  effect  see  Wliart. 
Xegr.  (2dEd.)§382. 

Even  in  criminal  cases,  cases  involving  liberty  or 
life,  we  have  repeatedly  ruled  that,  if  a  party  testifies 
directly  in  the  face  of,  and  in  opposition  to,  obvious 
physical  facts,  neither  courts  nor  juries  are  bound  to 
stultify  themselves  by  giving-  credence  to  such  testi- 
mony. State  V.  Anderson,  89  Mo.  332  ;  State  v.  Bry- 
ant, 102  Mo.  24  ;  State  v.  Turling*ton,  102  Mo.  642 ; 
State  V.  Nelson,  118  Mo.  124  ;  State  v.  Brown,  119 
Mo.  527.  Myers'  Case  was  approvingly  cited  and 
quoted  from  by  Macfarlane,  J.,  in  Kelsay's  Case, 
129  Mo.  362,  where  the  controlling  circumstances  were 
virtually  the  same,  in  legal  effect,  as  in  the  case  before 
us.  Of  the  same  substantial  import  is  Hayden's  Case, 
124  Mo.  566,  per  Brace,  C.  J.  See,  also.  Lane's  Case, 
132  Mo.  4.     Now,  look  at  the  pivotal  facts  preserved 
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in  this  record.  Smiley,  one  of  plaintiff's  witnesses, 
when  speaking-  of  plaintiff's  whereabouts,  says  : 
**  When  I  first  saw  him,  he  was  something*  like  4  or  5 
feet  from  the  rail,  and  he  was  g'oingf  rigfht  south,  and 
the  train  was  up  there,  200  or  300  feet  above,  on  the 
track."  This  witness  is  not  contradicted,  but  is  sup- 
ported by  every  other  witness  who  was  in  a  position  to 
see  it,  that  the  train  was  in  full  view  as  it  advanced 
down  the  track.  Indeed,  it  is  one  of  the  conceded  facts 
in  the  case  that  the  train  was  obvious  to  every  one  who, 
alon<:if  or  near  the  track,  cared  to  see  it,  and  within  hear- 
ing- of  every  one,  along  or  near  the  track,  who  cared  to 
•hear  it.  This  is  the  positive  and  uncontradicted  testi- 
mony of  every  witness  who  testified  as  to  seeing-  or 
hearing  the  train.  Opposed  to  this  positive  testimony 
is  the  merely  negative  testimony  of  plaintiff,  that  he  did 
not  see  or  hear  the  train  coming.  But,  applying  the 
rule  heretofore  announced  by  the  authorities,  supported 
as  it  is  by  the  dictates  of  the  most  cogent  reason,  it  is 
wholly  immaterial  what  the  plaintiff  swears  as  to  his 
inability  to  see  or  hear  the  train,  or  what  verdict  the 
jury  returned,  because,  when  a  witness  attempts  to 
overthrow  by  his  oath  the  obvious  and  indisputable 
physical  facts  in  a  case,  that  oath  is  not  to  be  received 
or  regarded  as  true,  nor  will  the  verdict  which  the  jur^r 
return  based  on  such  oath  be  accepted  for  what  its 
name  imports, — '*a  true  saying." 

2.  But  it  is  contended  by  plaintiff's  counsel  that,  not- 
withstanding  plaintiff  may  have  been  negligent,   yet 

that,  inasmuch  as  contributory  negligence  is 
jeeident  tt  Cms-  not  to  be  imputed  to  an  infant  or  "  mere 
Nffiiicrnco.  child,      in  the  same   way   or    to  the    same 

extent  as  would  be  applicable  to  an  adult, 
therefore,  the  law  df  contributory  negligence  can 
not  be  applied  to  plaintiff  because  of  his  age. 
This  contention  leads  us  to  recur  again  to  the  evi- 
dence. The  testimony  of  plaintiff  and  of  his  mother 
abundantly  establishes  that  his  judgment  and  discretion, 
his  ability  to  take  care  of  himself,  were  adequate  to  that 
task, — indeed,  were  equal  to  the  judgment  and  discre- 
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tion  of  the  averag'e  man  of  mature  years.  This  being* 
the  case,  it  is  difficult  to  see  why  the  same  rule  as  to 
contributory  neg'lig'ence  should  not  apply  to  a  boy 
equal  in  capacity  and  intelligence  to  the  average 
man,  as  to  the  danger  to  be  apprehended  and 
guarded  against  in  crossing  a  railroad  track,  as 
as  should  apply  to  such  man.  The  reason  of  the  law 
of  contributory  negligence  being  founded  upon  knowl- 
edge of  the  danger  to  be  apprehended,  and  capacity  and 
discretion  to  avoid  it,  whenever  you  prove  the  existence, 
in  equal  degree,  of  those  elements  and  ingredients  in  an 
infant  which  go  to  make  up  the  responsibility  of  an 
adult,  you  thereby  necessarily  determine  the  responsi- 
bility of  the  infant,  and  his  amenability  to  the  same 
law.  In  a  word,  as  absence  of  capacity  and  intelligence 
exonerate  or  exempt  an  infant  from  the  operation  of 
that  law,  so  the  proven  presence  and  established  exist- 
ence of  such  qualities  and  attributes  in  an  infant  clothes 
and  casts  upon  him  the  same  responsibility  as  is  pos- 
sessed by  and  recognized  in  an  adult.  *'  Ccssat  ratio ^ 
ccssat  ipsa  lex. ' ' 

This  view  of  the  law  has  recently  been  announced  by 
this  court,  in  Spillane  v.  Railroad  Co.,  37  S.  W.  Rep. 
198,  in  an  opinion  delivered  per  Gantt,  P.  J.,  where 
the  plaintiff,  an  unusually  bright  boy,  a  little  over  nine 
years  of  age,  was  injured  by  a  train  at  a  crossing. 
Numerous  decisions  support  the  conclusion  there 
reached,  at  least  so  far  as  to  hold  an  infant  amenable  to 
the  law  of  contributory  negligence,  and  incapable  of  re- 
covery where,  that  law  being  disregarded  and  disobeyed, 
the  usual  incident,  resultant  injury,  occurs.  Some  of 
the  cases,  to  be  presently  instanced,  go  even  to  the  ex- 
tent of  placing  an  infant  of  demonstrated  capacity  and 
intelligence  on  the  same  plane  of  responsibility  as  if  an 
adult. 

In  Messenger  z\  Dennie,  137  Mass.  197,  a  boy  eight 
years  and  nine  months  old,  who,  while  engaged  in  the 
sport  of  riding  upon  the  runners  of  sleighs  in  the  pub- 
lic streets,  suddenly  leaves  a  sleigh  on  which  he  is 
riding,  while  it  is  in  motion,  in  a  frequented  thorough- 
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fare,  without  looking-  behind  him,  and  within  30  feet 
of  a  horse  and  sleig-h  following*  it,  by  which  he  is 
struck  and  injured,  is  g^uilty  of  such  neg^lig-ence  as  to 
preclude  him  from  maintaining*  an  action  for  the  in- 
jury. And  it  was  ruled  in  that  case  that,  on  the  facts 
proved,  the  plaintiff  should  have  been  denied  a  recovery 
as  a  matter  of  law. 

So,  too,  in  Twist  z\  Railroad  Co.,  39  Minn. 
164,  37  Am.  &  Eng.  R.  Cas.  336,  an  intelli- 
gent boy,  10%  years  old,  and  quite  conversant 
with  the  danger  he  was  incurring,  being  injured,  was 
held  guilty  of  such  contributory  negligence  as  a  matter 
of  law.  It  is  true  in  that  case  the  injured  boy  was  a 
trespasser,  but  it  is  not  seen  that  this  fact  at  all  weakens 
the  effect  of  his  contributory  negligence,  since  it  is 
not  a  question  of  right  to  be  in  a  given  locality  which 
determines  the  matter  at  issue,  but  whether  there  are 
adequate  intelligence  and  capacity  to  apprehend,  dis- 
cover, and  guard  against  danger  to  be  expected  in  that 
locality. 

A  bright  boy  of  12  3'ears  of  age  met  his  death  at  a 
railroad  crossing  in  the  city  of  New  York,  in  the  fol- 
lowing circumstances  :  It  appeared,  from  the  evidence 
on  behalf  of  plaintiff,  that  the  deceased,  having  crossed 
the  track,  turned  ba,ck  to  recross  it,  when  the  train  was 
in  plain  view,  distant  about  400  feet,  and  he  must  have 
seen  it  had  he  looked  ;  that  either  he  caught  his  foot  in 
or  near  the  rails,  or  he  stumbled  and  fell,  was  struck 
by  the  engine,  and  killed.  Held,  that  such  attempt  to 
recross  was  negligence  on  his  part,  whether  he  could 
or  could  not  have  crossed  in  safety,  had  he  not  been  de- 
layed by  catching  his  foot  or  stumbling ;  and  that  a 
motion  to  dismiss  the  complaint  on  the  ground  of  his 
contributory  negligence  should  have  been  granted. 
McPhillips  V.  Railroad  Co.,  12  Daly,  365. 

In  Wendell  v.  Railroad  Co.,  91  N.  Y.  420,  another 
crossing  accident  is  reported,  and,  in  discussing  the 
case,  RuGER,  C.  J.,  said  :  "At  the  time  of  the  acci- 
dent he  was  a  bright,  active  boy,  about  seven  years  of 
age,  considered  competent  by  his  parents  to  go  to  school 
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and  upon  errands  alone.     He  was  sometimes  intrusted 
with  the  duty  of  driving  a  horse  and  wagon,  and  was 
in  the  habit  of  crossing  the  railroad  track  at  the  place 
where  the  accident  occurred.     Previous  to  the  accident 
he  had  been  stopped  while  attempting  to  cross  by  the 
flagmen  stationed  at  that  point,  and   had   be^n  before 
cautioned  by  them  against  attempting  to  cross  in  front 
of  an  approaching  train.      The  accident  happened  in 
broad  daylight,  and  from  the  place  where  it  occurred  a 
train  could  be  seen  for  upward  of  500  feet  south  of  the 
crossing.     The  street  on  which  the  boy  was  passing 
(Main   street)  marked  the  southern  boundary  of    the 
settled  part  of  the  city.     No  buildings  lined  the  rail- 
road south  of  Main  street,  and,  from  the  point  where 
the  boy  started  to  cross  the  track,  no  object  intercepts 
a  view  of  an  approaching  train  for  a  long  distance.     No 
conflict  as  to  these  facts  appears  in  the  evidence,  and 
they  are  mainly  proven  by  the  statements  of  the  plaint- 
iff's witnesses.     The  case  was  tried  upon  the  assump- 
tion by  the  court  and  both  parties  that  the  deceased  was 
sidj'uns.     At  the  time  of  the  accident  he  was  upon  an 
errand  for  his  mother  which  required  him  to  cross  this 
railroad  track.     The  assumption  that  the  boy  was  sta' 
juris  implies  that  he  had  sufficient  mental  and  physical 
capacity  to  be  chargeable  with  the  exercise  of  some  de- 
gree of  care  and  prudence,  and  responsible  for  the  con- 
sequences of  some  degree  of  negligence  ;    but,  doubt- 
less, owing  to  his  tender  years,  a  lesser  degree  of  care 
was  required  of  him  than  of  one  of  mature  age.    *  *    * 
Nevertheless,  an  infant,  whatever  his  age,  is  not  in  law 
altogether  exempted  from  the  exercise  of  care  and  pru- 
dence in  approaching  a  known  danger.     *      ^      *      In 
the  light  of  these  principles,  let  us  examine  the  circum- 
stances of  this  case.     Shortly  before  the  accident,  the 
deceased,  with  a  companion  two  years  older,  wasstand- 
inof  near  the  flagmen's  shanty  on  the  south   side  of 
Main  street  and  51  feet  east  from  where  he  was  struck. 
The  flagmen  had  left  the  shanty  and  approached  the 
track  in  the  performance  of  their  duty.     The  approach- 
ing train  was  in  plain  sight  from  the  place  where  the 
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boys  vStood  for  a  distance  of  about  500  feet  from  the 
crossing".  They  both  suddenly  started  on  a  run  on  the 
south  sidewalk  of  the  street,  the  older  boy  some  15  feet 
in  advance,  to  cross  in  front  of  the  approaching*  train. 
The  flag-men,  who  faced  the  boys,  shouted  to  them  to 
stop,  and  waved  their  flags  as  signals  to  them.  The 
older  boy  passed  the  flagmen,  and  crossed  in  safet3\ 
Eckel,  one  of  the  flagmen,  stood  on  the  sidewalk,  10  or 
15  feet  from  the  track  on  which  the  train  approached, 
and  endeavored  to  intercept  the  deceased,  but  the  latter 
eluded  him  by  either  dodging  or  running  under  his  out- 
stretched arms,  and  reached  the  track,  when  he  slipped 
and  fell.  The  flagman  followed,  and  endeavored  to 
rescue  him  ;  but  the  train  was  so  near  he  failed  in  his 
attempt,  and  the  boy  was  killed.  *  *  *  All  of  the 
bystanders  were  aware  of  the  approaching  train,  and 
seemed  to  anticipate  danger  to  the  boys.  *  *  *  Un- 
der the  circumstances,  we  think  he  was  negligent, 
either  in  going  upon  the  track  without  looking  to  see 
w^hether  a  train  was  coming  or  not,  or,  if  he  did  look 
and  see  it,  in  doing  so  while  it  was  in  such  dangerous 
proximity.  The  exercise  of  active  vigilance,  under 
such  circumstances,  was  a  duty  which  the  law  imposes 
upon  every  person  who  attempts  to  cross  a  railroad 
track.  He  should  not  be  permitted  to  make  close  cal- 
culations to  determine  whether  he  can  safely  pass  in 
front  of  an  approaching  body,  and,  when  the  experi- 
ment has  failed,  charge  the  consequences  of  his  mis- 
take upon  the  owner  of  the  colliding  vehicle  or  proper- 
ty. Bel  ton  V,  Baxter,  54  N.  Y.  246."  And  upon  these 
facts  the  judgment  was  reversed,  because  of  failure  of 
the  trial  court  to  nonsuit  the  plaintiff. 

In  Michigan,  a  boy  of  12  years,  unusually  bright  for 
his  age,  was  killed  in  a  collision  by  climbing  upon  and 
riding  on  the  front  of  an  engine,  out  of  sight  of  the 
employees;  and,  as  the  evidence  of  his  negligence  was 
clear  and  undisputed,  it  was  held  that  the  boy  was  not 
a  trespasser,  but  that  the  lower  court  was  correct  in 
directing  a  verdict  for  the  defendant  railroad,  MoRSE, 
J.,  remarking  :  "A  boy  of  12  3'ears  knows  as  well  as 
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an  adult,  that  upon  the  top  of  freight  cars,  or  in  front 
of  the  eng^ine,  when  reversed,  between  that  and  the 
cars,  is  not  a  safe  place  when  the  train  is  moving".  The 
fact  that  a  boy  of  that  age  is  more  reckless  and  not  as 
cautious  as  a  man,  in  the  face  of  such  danger,  is  not,  of 
itself,  enough  to  excuse  him.  I  can  see  no  reason  for 
submitting  a  question  as  plain  and  clear  as  this  one  to 
a  jury.  There  could  be  but  one  result  if  the  judgment 
and  oaths  of  the  jurors  were  not  warped  and  disre- 
pirded  because  of  the  natural  sympathy  that  goes  out 
instinctively  towards  the  sufferer  in  such  a  case  as  this. 
The  plaintiff's  intestate  was  guilty  of  contributory 
negligence  in  riding  as  he  did  upon  the  train,  and  no 
fault  of  the  company  or  its  employees,  short  of  gross 
or  wanton  carelessness,  can  excuse  him  from  the  re- 
sults of  such  negligence."  Ecliff  v.  Railroad  Co.,  64 
Mich.  1%. 

So,  in  Iowa,  a  boy  between  11  and  12  years  of  age 
was  struck  by  a  passing  train,  and  killed,  while  he, 
with  other  boys,  was  playing  or  lounging  on  the  track. 
The  train  by  which  he  was  struck  was  running  at 
about  25  miles  per  hour,  while  an  ordinance  of  Des 
Moines  forbade  trains  from  running  within  the  city 
limits  at  a  speed  greater  than  6  miles  an  hour.  Adams^ 
C.  J.,  after  remarking  that  deceased  was  a  trespasser, 
proceeds  to  say  :  **  He  was  guilty  of  contributory  neg- 
ligence, unless  he  was  a  person  of  such  tender  years 
that  he  should  be  presumed  to  have  such  lack  of  dis- 
cretion as  to  relieve  his  act  of  the  character  of  negli- 
gence. The  plaintiff  contends  that  he  was  of  such  tender 
years  ;  that  he  should  have  been  so  presumed,  or,  at  least, 
that  the  jury  would  have  been  justified  in  so  finding.  But 
we  think  otherwise.  A  boy  11  years  of  age  knows,  as 
well  as  an  adult  does,  what  a  railroad  is,  and  the  use 
to  which  it  is  put,  and  the  consequence  to  a  person  who 
should  be  struck  by  a  passing  train,  and  knows  that  he 
5^hould  not  stop  to  play  or  lounge  amid  a  network  of 
tracks.  It  is  true  that  a  boy  of.  that  age  cannot  be  pre- 
sumed to  have  the  judgment  of  an  adult  ;  but  it  does 
^oi  require  much  judgment  to  keep  from  walking  in  a 
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dang-erous  place,  the  datig-ers  of  which  are  fully  under- 
stood. *  *  *  We  hold  that,  under  the  undisputed  evi- 
dence, the  deceased  was  gfuilty  of  contributory  negli- 
gence, and  that  such  neg-lig-ence  precludes  the  plaintiff 
from  setting-  up  any  negfligence  of  the  defendant  prior 
to  the  time  the  deceased  was  discovered  h^  the  defend- 
ant's employees."  The  verdict  in  that  case  was  for 
the  defendant,  and  it  was  ruled  that  such  verdict  should 
be  allowed  ta  stand,  and  that  it  was  error  to  set  it 
aside.     Masser  z\  Railroad  Co.,  68  Iowa,  602. 

In  North  Carolina  an  infant  of  eig*ht  years  of  ag-e,  in 
disobedience  of  the  commands  of  his  mother  and  the 
warning's  of  defendant's  agents  and  servants,  and  un- 
observed by  the  engineer,  jumped  upon  a  ''shifting" 
engine,  about  to  move,  took  a  position  where  he  could 
not  be  seen  by  those  in  charge  and  operating  the  en- 
gine, and  remained  there  until,  becoming  alarmed  at 
the  speed,  he  attempted  to  jump  off,  and  received  severe 
injuries.  It  was  held  that  he  was  not  entitled  to  re- 
recover,  though  no  whistle  was  blown  or  other  signal 
given,  and  this  on  the  ground  of  contributor}'^  negli- 
gence.    Murray  x\  Railroad,  93  N.  C.  92. 

In  Wisconsin,  an  infant  13  years  of  age  fell  through 
a  hole  in  a  bridge,  and  was  drowned.  His  mother,  it 
seems,  sent  him  across  the  bridge  on  an  errand.  It 
appeared  from  the  plaintiff's  evidence  that  the  deceased 
was  13  years  old  ;  that  he  was  familiar  with  the  bridge, 
and  knew  of  the  hole  in  it ;  and  that  the  accident 
occurred  in  the  daytime,  and  he  had  passed  over  the 
bridg-e  a  short  time  before  on  the  same  day.  The 
defendant  city  having  gained  a  verdict,  on  appeal  the 
judgment  was  affirmed,  on  the  ground  that  deceased 
was  a  person  of  su fficient  d  iscretion ,  knowing  the  danger, 
to  have  avoided  it  by  the  exercise  of  ordinary  care,  and 
that  therefore  his  death  was  to  be  attributed  to  his  want 
of  proper  care,  to-wit,  contributory  negligence.  Ach- 
tenhagen  x\  City  of  Watertown,  18  Wis.  331. 

T.  was  a  boy  12  years  old,  intelligent,  accustomed  to 
attend  school  and  assist  the  family  by  his  labor.  He 
lived  near  defendant's  road.     He  was  killed  by  one  of 
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defendant's  locomotives  when  attempting*  to  cross  its 
tracks.  The  day  was  windy,  and  it  was  snowing*,  but 
not  enoug'h  to  obstruct  the  view.  The  street  upon 
which  he  was  traveling*  was  crossed  by  four  of  defend- 
ant's tracks.  The  first  was  a  switch  track,  upon  which 
cars  were  standing-  on  each  side  of  the  street,  a  passag"e- 
way  having"  been  left  open  for  teams  and  individuals  to 
pass  along*  the  street.  T.  stopped  in  the  center  of  the 
switch  track,  facing*  the  direction  of  the  locomotive, 
which  was  backing*  down  at  a  hig-h  rate  of  speed.  If 
he  had  looked  he  could  have  seen  186  feet  down  the 
track.  From  the  point  where  he  stood  to  the  centre  of 
the  track,  where  he  was  struck  and  killed,  the  distance 
was  14  feet.  T.,  after  chang*ing*  a  bag  he  was  carryings, 
from  one  shoulder  to  another,  started  on.  After  taking- 
one  step,  he  had  an  unobstructed  view,  down  the  track 
on  which  the  locomotive  was  coming*,  for  two  streets. 
He  did  not  look  in  that  direction  after  he  started.  Held, 
that  T.  was  .sv^/yV^r/i,  and  was  g*uilty  of  contributory 
negligence,  and  that  the  submission  of  the  question  to 
the  jury  was  error  ;  and  held,  also,  that  in  the  absence 
of  evidence  tending^  to  show  that  a  boy  12  years  of  ag*e 
was  not  qualified  to  understand  the  danger  and  appre- 
ciate the  necessity  for  observing*  that  deg*ree  of  caution 
in  crossing*  a  railroad  track  an  adult  would,  he  must  be 
deemed  siu'  Jitris^  and  charg*eable  WMth  the  same  meas- 
ure of  caution  as  an  adult.  And  the  judg*ment  was 
reversed.     Tucker  z\  Railroad  Co.,  124  N.  Y.  308. 

In  the  lig'ht  of  these  authorities  and  the  reasons  they 
suofgest,  it  should  be  ruled  that  plaintiff  was  sui  Juris, 
and,  being*  g*uilty,  beyond  doubt,  of  contributory  negfli- 
gfence,  is  not  entitled  to  recover  in  this  action.  And,  in 
concluding*' this  paragraph,  it  is  well  enough  to  remark 
that  when  this  cause  was  here  on  a  former  occasion  (129 
Mo.  405),  the  facts  now  in  evidence  as  to  plaintiff's  in- 
telligence and  capacity  were  not  nearly  so  fully  devel- 
oped. 

3.  Though  defendant  may  have  been  guilty  of  run- 
ning its  train  at  a  greater  rate  of  speed  than  allowed 
^'  ordinance,  yet,  as  it  is  clear  that  plaintiff  was  indu- 
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bitably  guilty  of  contributory  negligence,  which  was 
the  immediate  cause  of  his  injury,  the  negligence  of 
defendant  cannot  be  invoked  to  aid  plaintiff  in  a  re- 
covery.    Prewitt  V.  Eddy',  115  Mo.  283. 

4.  But  it  may  even  be  conceded  that  plaintiff  was  not 

negligent,  so  far  as  concerns  being  struck  by  defen- 

,^  ,  ,      dant's  train  or  engine,  and  still  he  should 

.Same— Admission.     .         i        •     i  n    r         i  i 

be  denied  a  recovery,  and  tor  these  reasons : 
In  the  evidence  already  related,  there  is  none  that 
plaintiff  was  struck  by  the  engine.  A  number  of  wit- 
nesses testify  that  he  was  not  thus  struck,  and  he  does 
not  pretend  that  he  was.  He  says  the  train  ran  over 
him  ;  but  this  all  may  be  literally  true,  and  still  it  be 
also  true  that  the  engine  or  cow-catcher  never  struck 
him.  How,  then,  did  the  train  come  to  run  over  him? 
The  answer  is  given  in  the  testimony  of  several  wit- 
nesses. Chinn,  who,  sitting  on  the  porch  of  the 
Arcade  Hotel,  on  the  north  side  of  the  Russell  street 
crossing,  saw  a  boy  coming  from  the  south  side  of  the 
crossing,  and,  when  the  train  came  along,  he  saw  that 
boy  under  and  on  the  south  side  of  the  train.  He 
seemed  to  be  snatching  at  something.  He  seemed  to 
be  reaching  after  it,  like  he  was  reaching  for  the  steps, 
or  some  part  of  the  train,  the  same  as  a  person  w^ould 
do  to  catch  the  car  with  both  hands.  In  the  testimony 
of  Bowman,  who  was  only  some  six  or  seven  feet  from 
the  train,  and  on  the  south  side  of  it,  as  it  passed  the 
crossing,  saw  plaintiff  going  north  on  crossing,  and, 
while  on  the  south  side  of  the  train,  make  a  grab  at  the 
train,  at  the  banister  or  step  of  about  the  third  car,  and 
he  held  a  little  too  tight,  and  it  jerked  him  under. 
When  the  boy  grabbed  at  the  train,  he  was  just  close 
enough  to  it  to  reach  out  with  his  hand  and  touch  the 
banister  on  the  steps.  In  the  testimony  of  Rutherford 
and  Taylor,  who  went  to  plaintiff  after  the  train  had 
passed  and  left  him  lying  on  the  south  side  of  the  main 
track,  and,  when  they  asked  him  what  was  the  matter, 
and  how  he  got  hurt,  he  said  to  Rutherford  that  he  was 
putting  out  his  hand,  or  putting  it  on  the  train,  and  it 
ran  over  him.     To  Taylor  he  said  he  was  holding  out 
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his  hand  to  the  train,  and  that  it  ran  over  him.  In  the 
testimony  of  Donblaser,  who,  standing*  in  front  of  the 
Arcade  Hotel,  saw  a  negro  boy,  who  looked  to  be  12 
or  13  years  old,  approaching"  the  crossing  from  the  south 
side  of  the  track,  but  just  then  the  train  came  along, 
passed  between  him  and  the  boy,  and  he  saw  him  no 
more.  Now,  plaintiflF  does  not  attempt  to  deny  the 
truth  of  the  statements  of  these  witnesses,  and,  there- 
fore, their  statements  are  to  be  taken  as  true — as  much 
so  as  if  plaintiff  had  made  the  admission  in  terms,  as 
has  been  frequently  ruled  by  this  court  in  criminal 
cases.  State  z\  Musick,  101  Mo.  271;  State  z\  Patrick, 
107  Mo.,  174;  State  v.  Alexander,  119  Mo.,  461 ;  State 
i\  Paxton,  126  Mo.  514  ;  State  v.  Good,  132  Mo.  125. 
And,  obviously,  if  this  rule  obtains  in  criminal  cases 
against  a  defendant  witness,  a  fortiori  should  it  obtain 
agfainst  a  plaintiff  witness  in  a  civil  case.  For  this  rea- 
son we  hold  that  it  stands  admitted  on  this  record  that 
plaintiff  was  not  struck  on  the  crossing  by  the  train, 
but  was  hurt  after  he  had  crossed,  by  heedlessly  at- 
tempting to  catch  hold  of  the  train  as  it  passed  by,  and 
was  thus  jerked  under  it  and  injured.  In  vsuch  circum- 
stances, it  only  remains  to  say  that,  viewed  in  anj'^ 
lig'ht,  the  judgment  should  be  reversed,  and  judgment 
entered  in  this  court  for  defendant. 

Gantt,  MacFarlane,  and  Robinson,  JJ.,  concur. 
Burgess,  J.,  concurs  in  paragraph  4  only.  Brace,. 
C.  J.,  and  Barclay,  J.,  dissent. 
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Cleary 

V. 

m 

Pittsburgh,  A.  &  M.  Traction  Co. 

{Supreme  Court  of  Pennsylvania^  January  4^  i8gy.) 

Accident  at  Street  Crossing — Negligence— Question  for  Jury.— A 

foot  passeng-er  was  about  to  cross  a  street,  and  a  car  stopped  just 
before  reaching"  the  crossing,  each  apparently  expecting  the  other 
to  wait,  and  they  both  started  so  nearly  together  that  a  collision 
became  unavoidable.  lie  id  ^  that  the  question  of  neglig"euce  was 
for  the  jury. 

Appeal  from  Allegfheiiy  county  court  of  common 
pi  eas .     Affirmed. 

A.  M,  Nccj)cry  for  appellant. 

Marshall  dc  Sproid  i\.nA  Marron  &  McGin',  for  ap- 
pellee. 

Mitchell,  J.  It  is  charitable  to  suppose  that  the 
plaintiff's  recollection  was  so  confused  after  the  accident 
as  to  make  her  testimony  worthless,  for  she  testifies 
that  she  looked  around  in  the  direction  of  the  bridge, 
and  there  was  no  car  there,  whereas  the  uniform  and 
indisputable  testimonj'  of  every  one  else  who  saw  the 
accident,  including*  her  own  witness,  O'Hara,  was  that 
the  car  which  struck  her  was  within  15  to  20  feet  of 
her  at  that  moment.  This  would,  therefore,  be  a  clear 
case  of  contributory  negligence  by  stepping  in  front  of 
a  moving  car,  within  the  rule  in  Carroll  x\  Railroad 
Co.,  12  Wkly.  Notes  Cas.  348,  were  it  not  for  the  fact 
that  appears  clearly,  even  in  the  defendant's  evidence, 
that  the  car  had  also  stopped.  We  have,  therefore,  the 
case  of  a  foot  passenger  about  to  cross  a  street,  a  car 
stopped  just  before  reaching  the  crossing,  each  appar- 
ently expecting  the  other  to  wait,  and  then  both  starting^ 
so  nearly  together  that  a  collision  became  unavoidable. 
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Under  such  circumstances,  only  a  jury  could  say  where 
the  fault  lay.  The  recital  of  the  testimony t)y  the  judge 
in  his  charg-e  did  not  follow  the  langfuag-e  of  the  wit- 
nesses exactly  ;  indeed,  it  would  have  been  very  difficult 
to  repeat  much  of  it  precisely ;  but  we  have  not  been 
convioced  that  he  made  any  substantial  misstatement  of 
the  substance  of  it.     Jud«rment  affirmed. 


Green 


7' 


Chicago  &  W.  M.  R.  Co.* 

{Supreme  Court  of  Michij^an,  Nov,  ijy  i8g6.) 

Lookout  on  Rear  of  Train — Negligence. — A  child  was  run  over  and 
killed  at  a  frequently-travelled  private  crossing-  by  a  train  which 
was  being-  slowly  backed,  and  had  no  lookout  at  the  rear.  Held^ 
that  the  question  as  to  the  neglig^ce  of  the  railway  company  in 
the  management  of  its  train  was  for  the  jury. 

Negligence— Question  for  Jury.— A  two-year-old  child  in  its  moth- 
er's charge  wandered  from  a  yard  in  which  it  was  playing  with 
other  children  into  a  highway,  and  then  along  a  private  way  to  a 
railroad,  where  it  was  killed  by  a  train,  being  out  of  sight  but  a 
few  minutes  before  the  accident  occurred.  Held^  that  the  question 
of  the  mother's  negligence  was  for  the  jury. 

Error  to  Muskegon  county  circuit  court.    Affirmed. 

Smithy  Nims^  Hoyt  &  Ei^uiu^  for  appellant. 
Broi^n    &    Lovelace  and   Jerome   E,    Turnery    for 
appellee. 

Hooker;  J.  The  plaintiff's  son,  an  infant  about  two 
years  of  ag-e,  wandered  from  the  premises  of  its  grand- 
mother into  the  highway,  and  from  there  upon  and 
along  a  private  way  to  the  defendant's  rail- 
road track,  where  it  was  killed  by  a  train  of  tSi^-VefUfSc^ 
flat  or  freight  cars  which  was  being  backed 
slowly,  in  the  process  of  switching.     No  eyewitness  of 

*See  notes  at  end  of  case. 


318  CROSSINGS.  Vol.  VI. 

(N.  S.) 

Notes. 

the  accident  was  produced,  but  there  was  evidence 
tending"  to  show  that  there  was  no  lookout  upon  the 
cars  as  the  train  was  backed  up,  the  brakemen  being- 
otherwise  eng-ag-ed  at  the  time.  The  court  refused  to 
direct  a  verdict  for  the  defendant,  and  left  the  questions 
of  plaintiff's  negligence  and  contributory  neg'ligence  to 
the  jury,  and  a  vtrdict  was  found  for  the  plaintiff. 

While  it  is  true  that  the  child  was  not  killed  upon  a 
public  highway,  there  was  evidence  that  tended  to  show 
that  the  accident  occurred  upon,  or  in  immediate  proxim- 
it}''  to,  a  private  way,  crossing  the  defendant's  track, 
which  was  in  daily  and  common  use  by  the  owners  and 
such  footmen  from  the  adjoining  village  as  chose  to 
use  the  same,  and  that  this  was  known  to  the  defend- 
ant and  its  employees.  In  such  usag-e,  which  had  long 
continued,  the  defendant  apparently  acquiesced.  To 
what  extent  this  way  was  travelled,  and  consequently 
the  degfree  of  care  required  in  the  management  of  trains, 
were  proper  questions  for  the  jury.  Schindler  v.  Rail- 
way Co.,  87  Mich.  400  ;  Townley  v.  Railway  Co.,  53 
Wis.  626  ;  4  Am.  &  Eng-.^R.  Cas.  562  ;  Reifsnyder  v. 
Railway  Co.  (Iowa)  57  N.  W.  Rep.  692  ;  Clampit  v. 
Railway  Co.  (Iowa)  50  N.  W.  Rep.  673  ;  Cooper  v. 
Railway  Co.,  66  Mich.  261. 

The  mother  of  the  child  was  visiting  at  the  g^rand- 
mother's,  and  the  child  w^as  with  other  children  in  the 

yard.  The  testimony  indicates  that  they 
ti«n"for"jory?°*''    were  out  of  sight  but  a  few  moments,  before 

the  accident  occurred  ;  and  w^e  cannot  say 
that  the  mother  was  negligent,  that  being  a  proper 
question  to  be  left  to  the  jury.  The  judgment  is  af- 
firmed.    The  other  justices  concurred. 

NOTES. 

Lookout  on  Rear  of  Car. — See  Brunswick,  etc.,  R.  R.  Co.  v.  Gib- 
son, 5  Am.  &  Eng-.  R.  Cas.,  N.  S.,  441,  444. 

A  company  is  responsible  for  an  injury  to  a  child  trespassing*  on 
its  track,  where  the  injury  mig"ht  have  been  prevented  had  the  em- 
ployees of  the  company  used  ordinary  care  in  keeping"  an  outlook. 
Texas,  etc.,  R.  Co.  v.  O'Donnell,  10  Am.  &  Eng.  R.  Cas.  712,  58  Tex. 
27.  Distinguished  in  Williams  r.  Texas.,  etc.,  R.  Co.,  15  Am.  & 
Eng.  R.  Cas.  403,  60  Tex.  205.  Reviewed  in  Galveston,  etc.,  R.  Co. 
V,  Ryon,  34  Am.  <&  Eng.  R.  Cas.  30,  70  Tex.  56. 
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A  boy  seven  years  old,  without  the  fault  of  his  parents,  wandered 
to  a  station,  entered  a  passeng'er  train,  and  was  carried  to  a  distant 
station,  where  the  conductor  put  him  off,  leavinc  him  in  charg-e  of 
no  one,  and  gfiving*  no  instructions  concerning  him.  The  child,  left 
to  himself,  went  upon  the  track  at  a  place  near  a  highway  crossing, 
where  he  could  be  seen  for  three-fourths  of  a  mile  by  persons  in 
charge  of  a  train  coming  from  the  south.  A  freight  train  moving 
northward,  in  the  daytime,  on  an  ascending  grade,  where  it  could 
easil3'  have  been  stopped,  had  an  effort  been  made  to  do  so,  ran  .upon 
and  killed  the  child.  Held^  that  the  company  is  liable.  Indianapolis, 
etc.,  R.  Co.  V,  Pitzer,  25  Am.  &  Eng.  R.  Cas.  313,  109  Ind.  179.  Dis- 
anguishing  McClelland  v,  Louisville,  etc.,  R.  Co.,  94  Ind.  276; 
Scheffler  v,  Minneapolis,  etc.,  R.  Co.,  32  Minn.  518, 19  Am.  &  Eng. 
R.  Cas.  173.  Limiting  Louisville,  etc.,  R.  Co.  v.  Sullivan,  81  Ky. 
624.  Quoting  Atchison,  etc.,  R.  Co.  v,  Weber,  33  Kan.  543;  Railway 
Co.  V.  Valleley,  32  Ohio  St.  345. 

The  plaint!^,  an  infant  of  tender  years,  was  run  over  and  injured 
by  a  gravel  train  of  the  defendant,  midway  between  Grand  avenue 
and  Theresa  street  in  the  city  of  St.  Louis.  The  evidence  was  con- 
flicting as  to  the  length  of  time  she  was  on  the  track  before  the 
injury,  but  the  track  was  level,  the  view  between  the  streets  was 
unobstructed,  the  road  was  unfenced,  and  there  were  dwellings  on 
either  side ;  there  was  a  pathway  leading  across  the  track,  and  the 
train  was  approaching  the  crossing,  and,  according  to  the  testimony 
of  some,  a  woman  who  saw  the  child  ran  and  signaled  to  the  train- 
men in  time  for  them  to  stop  the  train.  Held,  that  if  the  servants 
of  the  defendants  saw,  or,  by  the  exercise  of  ordinary  care,  under 
the  circumstances  stated,  could  have  seen,  the  plaintiff  in  time  to 
have  avoided  injuring  her,  and  failed  to  do  so,  the  defendant  is  lia- 
ble; and  whether  the  servants  of  the  defendant  were,  about  the 
time  of  the  injury,  using  such  care  was  a  question  of  fact  for  the 
jury.  Frick  v,  St.  Louis,  etc.,  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  280,  75 
Mo.  595.  Distinguished  in  Rine  v.  Chicago,  etc.,  R.  Co.,  88  Mo.  392. 
25  Am.  &  Eng.  R.  Cas.  545.  Quoted  in  Donahoe  v,  Wabash,  etc.,  R. 
Co., 83  Mo.  543.  Reviewed  in  Williams  v,  Kansas  City,  etc.,  R.  Co., 
37  Am.  &  Eng.  R.  Cas.  329,  96  Mo.  275. 


Phillips 
Detroit,  G.  H.  &  M.  R.  Co. 

{Supreme  Court  of  Michigan,  Dec,  24,  i8g6,) 

Accident  at  Crossings — Contributory  Negligence.*— A  deaf  person 
driving  towards  a  railroad  crossing  on  one  side  of  which  ties  were 
piled  so  as  to  obstruct  the  view  of  road  failed  to  stop  and  look  along 

*A'o/^.— See  34  Am.  &  Eng.  R.  Cas.  38  ;  3  Rap.  &  Mack's  Digest, 
592,  593, 
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the  track,  which  he  could  have  seen  by  standing*  up  iu  his  carriag-e, 
but  drove  on  the  track,  and  was  struck  and  injured  by  a  train.  An- 
other person  had  passed  over  the  track  in  safety  a  few  minutes  be- 
fore. Held^  that  the  plaintiff  was  guilty  of  such  contributory  neg-li- 
g-ence  as  to  prevent  a  recovery  for  injuries. 

Error  to  Ionia  county  circuit  court.     Affirmed. 

V-crnon  H,  Smith  and  Cliitc  dr  CliUCy   for  appellant. 
L.  C,  Stanley  {E.    W.  Meddaiig-h  and   Gcer  dc    Wil- 
liams ^  of  counsel),  for  appellee. 

Long,  C.  J.     This  action  is  broug^ht  to  recover  dam- 
ag-es  for  an  injury  to  the  plaintiff  b\'  a  passeng^er  train 
at  a  higfhway  crossing*  on  the  defendant's  road.     On 
Sunday,  June  4,  1893,  a  washout  had  occurred  on  the 
Chicag-o  Sa  Grand  Trunk  Railroad,   between  Lansing- 
and  Durand,  so  that  the  through  passenger  train  from 
Chicago  eastward  was  taken  from  Lansing  to  Ionia, 
thence  eastward  to  Durand,  over  the  defendant's  road, 
passing  through  the  village  of  Muir,  where  the  accident 
happened.     The  train  passed  the  station  at  Muir,  with- 
out stopping,  a  little  past  noon,  running  at  a  rapid  rate 
of  speed,  the  witnesses  varying  in  testimony  in  regard 
to  it ;  some  stating  the  rate  as  high  as  45  miles  an  hour, 
and  others  about  20  miles.     It  was  an  irregular  excur- 
sion train.     Three  blocks  east  of  the  depot,  and  about 
1,170  feet  distant,  the  train  passed  over  Plain  street  at 
grade.     The  plaintiff,  a  man  about  67  years  of  age, 
quite  deaf,  lived  at  Portland,  about  seven  miles  from 
Muir,  and  on  that  morning,  traveling  from  his  home  to 
Carson  City,  passed  through  the  village  of  Muir.      He 
entered  the  town  from  the  south  side  on  Prairie  street, 
and  turned   eastward    into    Superior  street,  which   is 
parallel  with  the  track  of  defendant's  road,  and  about 
200  feet  distant  from  it.     He  traveled  along  Superior 
street  about  1,170  feet,  when  he  turned  northward  into 
Plain  street.     No  train  was  in  sight  when  he  turned 
into  Plain  street.     He  was  ridings  in  a  single  carriage, 
with  the  top  up,  and  side  curtains  off,  drawn  by  one 
horse,  which  was  gentle  and  steady.     Driving  north- 
ward along  Plain  street,  his  view  was  for  the  most  part 
obstructed,  first  by  a  dwelling  house,  then  by  some 
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bushes,  a  hen  house,  and  a  pile  of  ties,  the  ties  extend- 
ing up  to  within  6  or  8  feet  of  the  railroad  track.  The 
hen  house  was  about  6  feet  hig-h,  and  the  ties,  at  the 
utmost,  were  only  9  feet  high.  The  plaintiflF  did  not 
stop  his  horse,  but  drove  along  to  a  point  past  the  pile 
of  ties,  when,  looking  westward,  he  saw  the  train  ap- 
proaching, and  about  70  feet  distant  from  him.  His 
horse  was  then  upon  the  track.  He  drove  across,  and 
the  train  caught  the  carriage,  overturning  it,  and  in- 
juring the  plaintiff  severely,  as  well  as  damaging  his 
horse  and  carriage.  The  negligence  charged  is  :  (1) 
That  the  defendant,  by  allowing  the  ties  to  remain 
there,  and  obstruct  his  view,  led  him  into  a  place  of 
danger ;  (2)  that  it  failed  to  provide  a  watchman ;  (3) 
that  the  train  was  running  at  an  unlawful  rate  of  speed, 
and  without  sounding  the  bell.or  whistle  ;  (4)  that  the 
defendant  had  no  right  or  authority  to  run  the  train  on 
Sunday.  At  the  close  of  the  case,  the  court  below  di- 
rected verdict  and  judgment  in  favor  of  the  defendant. 
Plaintiff  brings  error. 

From  the  record  it  is  apparent  that  the  plaintiff  took 
none  of  the  precautions  which  the  law  requires  of  one 
who  is  about  to  cross  a  railroad  track.  Some  claim  is 
made  that  Stoddard,  who  was  in  advance  of  the  plaintiff, 
passed  over  the  track  in  safety,  and  that  the  plaintiff 
had  the  right  to  rely  upon  that  fact,  and  was  thereby 
not  required  to  take  the  same  precaution  which  he  oth- 
erwise would  ;  but  it  appears  that  Stoddard  was  greatly 
in  advance  of  plaintiff,  and  had  turned  the  corner  of 
Plain  street,  a  distance  of  nearly  175  feet,  before  the 
plaintiff  reached  the  crossing  ;  and  it  does  not  appear 
that  the  plaintiff  in  any  manner  relied  upon  the  fact 
that  Stoddard  had  passed  safely  over.  Jensen  v. 
Railroad  Co.,  102  Mich.  176;  Houghton  v.  Rail- 
way Co.,  99  Mich.  308.  The  plaintiff,  if  he  could 
not  see  an  approaching  train  by  reason  of  these 
obstructions,  was  bound  to  use  greater  precautions  in 
Hearing  the  track.  A  person  about  to  cross  a  railroad 
track  is  bound  to  recognize  the  danger,  and  to  make 
use  of  the  sense  of  hearing  as  well  as  of  sight,  and,  if 

6  (N.  s.)  A.  &  E.  R.  Cas.— 21 
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either  sense  cannot  be  rendered  available,  the  oblig^ation 
to  use  the  other  is  strongrer,  to  ascertain,  before  at- 
tempting- to  cross,  whether  a  train  is  in  dangerous 
proximit)'  ;  and  if  he  neglect  to  do  this,  but  ventures 
blindly  upon  the  track,  without  any  effort  to  ascertain 
whether  a  train  is  approaching",  it  must  be  at  his  own 
risk.  This  is  the  g^eneral  rule  settled  in  this  state,  but 
modified  by  the  proposition  that  he  is  not  bound  to  the 
same  degree  of  care  where  he  has  no  reason  to  expect 
a  train  to  pass  at  that  time.  Railroad  Co.  z\  Miller, 
25  Mich.  274  ;  Guggenheim  z\  Railway  Co.,  66  Mich. 
150,  32  Am.  &  Eng.  R.  Cas.  89.  But  the  law  requires 
a  person  to  exercise  a  great  degree  of  care  in  making 
these  crossings.  The  track  itself  is  a  warning  of  dan- 
ger ;  and,  if  one  goes  upon  it  heedlessly,  he  assumes 
the  risk  incident  theret9.  Here  the  plaintiff  was  quite 
deaf.  It  is  apparent  that  he  could  not  hear  the  noise  of 
the  train.  He  knew  the  track  was  there  ;  was  familiar 
with  the  road.  He  could  not  see  because  of  these  ob- 
structions, and  j^et  he  did  not  stop  or  take  any  other 
precaution  to  ascertain  if  a  train  v^^as  approaching.  He 
had  no  right  to  rely  upon  the  fact  that  it  was  Sunday, 
and  that  no  train  was  likely  to  approach,  and  drive 
blindly  on.  He  must  exercise  some  care.  We  are  un- 
able to  find  that  he  exercised  any,  even  the  slightest, 
care.  If  he  had  stood  up  in  his  carriage,  and  looked 
westward,  he  could  have  seen  over  the  hen  house  and 
the  pile  of  ties,  and  have  seen  the  train  while  it  was 
some  1,200  feet  away.  He  did  not  stop,  and,  if  he  had, 
he  was,  it  appears,  too  deaf  to  hear  the  rumbling  of  the 
train.  The  case,  it  seems  to  us,  is  one  where  the 
plaintiff  was  so  manifestly  guilty  of  contributing  to  his 
own  injury  that  a  recovery  should  not  be  permitted. 
In  Shufelt  t;.  Railroad  Co.,  96  Mich.  327,  it  appeared 
that,  if  Mrs.  Shufelt  had  stopped  18  or  20  feet  from  the 
crossing,  she  could  have  seen  the  train.  Mr.  Justice 
Hooker  in  that  case,  speaking  for  a  majority  of  the 
court,  said  :  **  It  was  her  duty  to  look  both  ways  after 
getting  where  she  could  see  before  venturing  upon  the 
track,  and  she  should  have  taken  sufficient  time  to  do 
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SO,  thoug-h  it  became  necessary  to  stop  her  team  for  the 
purpose.  *  *  *  A  person  is  not  justified  in  driving* 
upon  a  track  in  the  face  of  an  approaching^  train  with- 
out looking"  for  it,  and  obstructions  to  the  view  in 
proximity  to  the  track  increase  the  oblig-ation  of  ex- 
treme caution."  The  present  case,  upon  its  facts, 
shows  more  clearly  the  obligation  resting*  upon  the 
plaintiff,  for  not  only  was  his  view  obstructed,  but  he 
was  very  deaf.  Whatever  view  may  be  taken  of  the 
testimony,  and  placing*  upon  it  all  the  latitude  claimed 
by  counsel  for  plaintiff,  it  is  difficult  to  find  in  it  any 
proof  of  care  or  caution  taken  by  plaintiff,  as  he  ran 
blindl)^  into  dang'er. 

The  contention  of  counsel  that  this  was  a  Sunday  ex- 
cursion train,  and  unlawfully  run,  we  think,  can  have 
a  bearing-  only  upon  the  question  as  to  whether  the 
plaintiff  would  not  be  required  to  exercise  the  same  care 
in  making"  the  crossing*.  If  he  was  not  expecting*  a 
train,  or  had  a  rig*ht  to  assume  that  no  train  ever  ran 
on  Sunday  over  that  road,  and  he  was  relying*  upon  that 
fact,  it  mig-ht,  in  a  sense,  excuse  him  from  that  deg-ree 
of  care  that  otherwise  he  was  bound  to  exercise.  But 
it  is  apparent  from  the  record  that,  had  the  plaintiff  had 
that  in  view,  he  did  not  take  the  precautions  which  the 
law  requires,  for  even  under  such  circumstances  he  had 
no  right  to  g*o  blindly  upon  the  track.  But,  though  it 
is  the  exception  on  that  road  to  run  Sunday  trains,  yet 
excursion  trains  frequently  g'o  over  the  road  on  Sun- 
day. The  judg-ment  must  be  affirmed.  The  other 
justices  concurred. 
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Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
Town  of  Crown  Point. 

[Supretne  Court  of  Indiana  ^  Dec.  /6,  1896,) 

Ordinance  Compelling  Railway  Company  to  Keep  Watchman  and 
Gates — Validity. — *A  state  statute  g-ave  the  board  of  trustees  of  an 
incorporated  town  the  exclusive  control  over  the  streets,  alleys  and 
highways  and  bridges  within  the  corporate  limits  of  such  town,  and 
authorizing  them  to  declare  what  shall  constitute  a  nuisance,  and  to 
prevent,  abate,  and  remove  the  same ;  to  regulate  or  prohibit  the  use 
of  things  tending  to  endanger  persons  or  property  ;  to  prevent  in- 
terference with  the  free  use  of  the  streets  and  alleys  of  the  town ; 
to  establish  such  ordinances,  not  repugnant  to  the  laws  of  the  state, 
as  may  be  necessary  to  carry  into  effect  the  laws  of  such  powers. 
Held  J  that  such  statute  did  not  authorize  an  ordinance  to  compel  a 
railroad  company  to  keep  at  its  own  expense  a  watchman,  and  erect 
and  maintain  a  gate  on  each  side  of  its  track,  at  each  street  cross- 
ing within  the  town  limits. 

Appeal  from  Lake  county  circuit  court.     Reversed, 

N.  O,  Ross  and  J.  B,  Peterson^  for  appellant. 
Willis  C.  McMahan,  for  appellee. 

Monks,  J.  The  question  involved  in  this  appeal  is 
as  to  the  power  of  incorporated  towns  to  compel  by 
ordinance  a  railroad  company  to  keep  a  watchman  and 
«    «. . .  erect  and  maintain  gfates  at  points  where  the 

tracks  cross  a  street,  and  impose  penalties 
for  the  failure  so  to  do.  It  is  the  law  in  this  jurisdic- 
tion that  municipal  corporations  possess  and  can  exer- 
cise such  powers  only  as  are  granted  by  the  legislature 

in  express  words,  and  those  necessarily  or 
KJrorati*"'!'^^''*'  fairly  implied  or  incident  to  the  powers  ex- 
pressly granted,  and  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation.  No 
incidental  powers  can  be  implied,  except  such  as  are 
essential  to  the  accomplishment  of  the  purposes  of  their 

*iVi?/^.— See  23  Am.  &  Eng.  Ency.  of  Law  998. 
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creation,  and   for   their  continued  existence.     City  of 
Shelbyville   v.   Cleveland,  C,    C.  &   St.  L.   R.    Co. 
(Ind.)  44  N.  E.  Rep.  929,  and  authorities  cited  ;  Cham- 
per  f.  City  of  Greencastle,  138  Ind.   339,  and  cases 
cited  ;  1  Dill.  Mun.  Corp.  §$5  89,  90.     Doubtful   claims 
to  power,  or  any  doubt  or  ambigfuity  in  the  terms  used 
by  the  legislature,  are  resolved  agfainst  the  corporation. 
Minturn  zk  Larue,  23  How.  435  ;  Bloom  v.  Xenia,   32 
Ohio  St.  465  ;  Ravenna  v,  Pennsylvania  Co.,   45  Ohio 
St.  118  ;  36  Am.  &  En^r.  R.   Cas.  27  ;  Cooley,   Const. 
Lim.  233,   234  ;  1  Dill.   Mun.  Corp.    S§  89-91  ;  Tied. 
Mun.  Corp.  §  110.     It  is  also  settled  law  that  where 
the  legislature  in  terms  confers  upon  a  municipal  cor- 
poration the  power  to  pass  ordinances  of  a  specified  na- 
ture and  character,  and  with  precision  defines  the  de- 
tails of  the  same,  and  prescribes  the  penalties  that  may 
be  imposed,  if  the  power  thus  granted  be  not  in  conflict 
with  the  constitution,  an  ordinance   within   the  powers 
granted,  prescribing*   penalties   within  the   designated 
limit,  cannot  be  set  aside  by  the  courts  because  they 
may  deem  it  unreasonable,  or  against   public   policy. 
But  where  the  power  to  legislate  upon  a  given  subject 
is  granted,  and  the  mode  of  its  exercise  and  the  details 
of  such   legislation  are  not   prescribed,  then  the  ordi- 
nance passed  pursuant  thereto  must  be  a  reasonable  ex- 
ercise of  the  power,  or  it  will  be  pronounced  invalid. 
In  other  w^ords,  an  ordinance  expressly  authorized  by 
specific  and  definite  legislative  authority  will  be  upheld, 
unless   it   conflicts    with    the   constitution  ; 
while  an  ordinance   which  the  municipality    JJJ';;^'Ylf,7,{** 
seeks  to  uphold  by  virtue  of  its  incidental    of  »iiiiBaiice». 
powers  or  under  a  general  grant  of  author- 
ity, will  be  declared  invalid,  unless  it  be  reasonable, 
fair,  and    impartial,  and    not  arbitrary  or   oppressive. 
City  of  Shelbyville  v.  Cleveland,  C,  C.  &  St.  L.  R. 
Co.,  siipra^  and  authorities  cited  ;  Haynes  v.  City  of 
Cape  May,  SON.  J.  L.  55 ;  Hawes  v.  City  of  Chicago,  158 
111.653;  City  of  Chicago  v.  Rumpff,  45  111.  90;  Ex 
tarteQ.\im  Yan,  60  Cal.  78  ;  Davis  x\  Town  of  Anita, 
73  Iowa  325;  Burg   v.    Railway   Co.,  90  Iowa   106; 
Meyers  r.  Railway  Co.,  57  low^a  555  ;  Phillips  v.  City 
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of  Denver,  19  Colo.  179  ;  City  of  St.  Paul  v.  Colter, 
12  Minn.  41  (Gil.  16)  ;  Evison  v.  Railway  Co.,  45  Minn. 
370  ;  1  Dill.  Mun.  Corp.  319,  330  ;  Tied.  Mun.  Corp. 
§110;  Robinson  v.  Mayor,  etc.,  1  Humph.  (Tenn.) 
156,  34  Am.  Dec,  note,  627,  643.  It  is  contended  by 
appellee  that  section  4404  and  clauses  4,  6,  9,  and  16  of 
section  4357,  Rev.  St.  1894  (sections  3367,  3333,  Rev. 
St.  1881  ;  sections  3367,  3333,  Horner's  Rev.  St.  1896^, 
g-rant  the  power  in  question.  By  section  4404  (3367) 
the  board  of  trustees  of  an  incorporated  town  is  given 
the  **  exclusive  control  over  the  streets,  alleys,  and 
hig'hways  and  bridgfes  within  the  corporate  limits  of 
such  town."  Said  clauses  of  section  4357  (3333),  supra^ 
are  as  follows  : 

*' Fourth.  To  declare  what  shall  constitute  a  nui- 
sance, and  to  prevent,  abate,  and  remove  the  same  ;  and 
to  take  such  other  measures  for  the  preservation  of  the 
public  health  as  they  shall  deem  neces^ry." 

*' Sixth.  *  *  *  To  reg-ulate  or  prohibit  the  use 
of  fire  arms,  fireworks,  or  other  thing's  tendings  to  en- 
danger persons  or  property  ;  to  prevent  interference 
with  the  free  use  of  the  streets  and  alleys  of  the  town, 
and  to  preserve  peace  and  g^ood  order  and  prevent  vice 
and  immorality." 

'*  Ninth.  To  lay  out,  .open,  g-rade,  and  otherwise 
improve  the  streets,  alleys,  sewers,  sidewalks,  and 
crossings,  and  keep  them  in  repair  and  vacate  the  same." 

*'  Sixteenth.  To  make  and  establish  such  by-laws, 
ordinances,  and  regulations  not  repugnant  to  the  laws 
of  this  state  as  may  be  necessary  to  carry  into  effect  the 
provisions  of  this  act." 

The  question  before  us,  and  which  we  are  called 
upon  to  decide,  is  not  whether  the  legislature,  in  the 
exercise  of  its  broad  police  power,  should  compel  rail- 
roads to  keep  watchmen  and  erect  and  main- 
ordin»ne«  compHi-  tain  gates  at  their  own  expense  at  street 
I»anytoif*p  *""  crossiugs,  uor  is  it  whether  the  legislature 
Iti^^^uxm-     should   grant    such    power   to  incorporated 

towns,  but  it  is  whether  the  legislature  has 
granted  such  powers  to  incorporated  towns.     It  is  clear 
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said  sections  4357  (3333)  and  4404  (3367),  supra,  do  not, 
in  express  words,  grant  the  power  to  pass  the  ordinance 
in  question.     Can  such   power  be  fairly   implied   from 
those  expressly  granted,  or  is  such   power  essential  to 
the  declared  objects  or  purpose  of  the  corporation  ? 
We  think  not.     It  may  be  admitted   that   incorporated 
towns  have  the  power  to  regfulate   public   travel   upon 
the  streets  so  as  to  make  their  use  reasonably  safe  at 
all  times  for  those  who  gfo  upon  them,  and  to  enact 
ordinances  for  the  protection  of  health,  life,  and  prop- 
erty.    It  is  true  that  the  persons  and  property  of  those 
who  attempt  to  cross  a  railroad    track   are   subject  to 
risk.     The  question,   however,  is  not  whether  the  in- 
corporated town  has  a  rig^ht  to  protect  its  inhabitants 
or  their  property,  but  whether  it  has  the  rig'ht  to  com- 
pel the   railroad   company  to  do  so  at  its  own  expense. 
The  propositions   are   essentiallj'   different.     It  is  not 
enough  to  show   that   incorporated   towns   have   been 
^iven  the  power  to  regulate  travel  upon  the  streets,  and 
to  protect  life  and  property.     It  may  be  that  under  the 
provisions  of   the  statute  above  set  forth,  incorporated 
towns  have  the  power  to  keep  watchmen  and  erect  and 
maintain   gates  at  points   where  a  railroad   crosses  the 
streets  of  the  town  ;  but  this,  if  true,  would  not  uphold 
the  ordinance  in  question.     Under  such  a  power,  if  it 
exists,  the   watchman  must  be  employed,  and  the  gates 
erected  and  maintained  at  the  expense  of  the  town.     To 
sustain  the  ordinance,  it  must  be  shown  that  they  have 
been  empowered  to  compel  railroad  companies,  at  their 
own  expense,  to  employ  a  watchman,  and  erect  and 
maintain   g-ates,  at   each  street  crossing, — the  agency 
here  invoked  to  accomplish  the  object.     If  the  employ- 
ment of  the  watchman  and  erection  and  maintenance  of 
the  gates  by  the  incorporated  town   would  as  well  ac- 
complish the  object,  it  cannot  be  said  that  the  power  to 
compel  the  railroad  company  to  do  so  is  implied  from 
the  authority  to  reg"ulate  public  travel  upon  the  streets 
and  protect  life  and  property.     A  railroad  company,  in 
crossing  the  streets,  is  on  an  equality  with  the  citizen. 
Their  rights  are  mutual.     The  streets  are  for  public 
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use,  and  the  company  has  the  right  to  propel  its  loco- 
motives and  cars  across  them,  and  is  not  a  wrongdoer 
in  so  doing-.  It  is  liable  in  damages  to  any  one  who, 
without  fault  on  his  part,  is. injured  by  the  negligence 
of  the  railroad  company  at  such  crossings.  It  is  clear, 
therefore,  that  a  railroad  company  is  not  guilty  of  any 
crime  or  wrongful  act  in  running  cars  on  its  tracks 
across  a  street.  Neither  would  such  an  ordinance  pre- 
vent interference  with  the  free  use  of  the  streets  and  al- 
leys of  the  town.  On  the  contrary,  the  use  of  the 
streets  would  not  be  as  free,  perhaps,  with  gates  and 
watchmen  as  without  them.  The  provision  of  clause  6, 
granting  the  power  '*to  regulate  or  prohibit  the  use  of 
firearms  or  other  things  te'nding  to  endanger  persons 
or  property,"  gives  no  aid  to  appellee's  contention.  If 
it  were  admitted  that  this  provision  applied  to  railroads, 
it  would  only  authorize  an  ordinance  as  to  the  manner 
in  which  railroads  should  manage  their  trains  and  prop- 
erty within  the  limits  of  the  corporation.  There  is  a 
wide  difference  between  the  power  to  compel  the  em- 
ployment of  watchmen,  and  the  erection  and  mainten- 
ance of  gates,  and  the  power  to  regulate  the  speed  of 
cars  within  the  corporate  limits  of  a  town.  The  ob- 
ject in  the  latter  case  is  to  be  attained  by  the  manage- 
ment and  use  by  the  company  of  its  machinery,  and 
such  regulation  relates  to  how  the  company  shall  man- 
age its  own  property  w'ithin  the  corporate  limits  ;  while 
the  requirement  of  gates  and  watchmen  relates  to  how 
the  company  shall  compel  or  induce  others  upon  the 
streets  to  regulate  themselves  and  their  property  when 
approaching  and  about  to  cross  its  tracks.  Sections 
4357  (3333)  and  4404  (3367),  supra,  may  authorize  an 
ordinance,  not  unreasonable  in  its  terms,  to  prevent  the 
standing  of  cars  and  other  obstructions  on  railroad 
tracks  at  street  crossings,  so  as  to  obstruct  the  same, 
or  an  ordinance  regulating  the  speed  of  railroad  trains 
within  the  corporate  limits  of  a  town,  but  most  cer- 
tainly not  an  ordinance  to  compel  the  railroad  company 
to  keep  at  its  own  expense  a  watchman,  and  erect  and 
maintain  a  gate  on  each  side  of  the  track,  at  each  street 
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crossing".  Incorporated  cities  exercise  this  power,  but 
not  by  virtue  of  the  control  g-iven  them  by  the  leg"isla- 
ture  over  the  streets  and  alleys,  nor  their  power  to  lay 
out,  open,  and  improve  streets  and  allevs,  but  under 
clause  42,  §  3541,  Rev.  St.  1894  (section  3106,  Rev.  St. 
1881 ;  section  3106,  Horner's  Rev.  St.  1896).  Kistner 
r.  City  of  Indianapolis,  100  Ind.  210.  It  follows  that 
the  court  erred  in  overruling*  the  demurrer  to  the  com- 
plaint. Judg'ment  reversed,  with  instructions  to  sus- 
stain  the  demurrer  to  the  complaint,  and  for  further 
proceeding's  not  .in  conflict  with  this  opinion. 


Cape  May,  D.  B.  &  S.  P.  R.  Co. 


City  op  Cape  May  ct  al. 


i'. 


Power  of  City  to  Control  Street  Railways. — A  city,  having-  author- 
ity under  its  charter  to  regnlate  the  use  of  the  public  streets  and 
highways,  can  enact  an  ordinance  to  compel  passeng-er  cars  operated 
by  trolley  or  electric  power  to  come  to  a  full  stop  before  crossing-  in- 
tersecting streets  ;  and  such  an  ordinance,  if  enacted  in  the  manner 
prescribed  by  the  charter  of  the  city,  is  leg-islative  in  its  character, 
and  will  not  be  set  aside  as  unreasonable  in  its  purpose  or  effect. 

(Syllabus  by  the  Court.) 

Ordinance  affirmed, 

Argfued  November  term,  1896,  before  Garrison  and 

LiPPINCOTT,  J  J. 

E,  A,  Annstrong-^  for  prosecutor. 
D,  J,  Pancoast^  for  defendants. 

LiPPiNCOTT,  J.  This  writ  was  sued  out  to  test  the 
validitj'  of  an  ordinance  of  the  city  of  Cape  May  enti- 
tled *'An  of-dinance  re^arulating-  the  operation  of  passen- 
f{er  cars,  operated  by  trolley  or  electric  power  at  streets 
and  other  crossinefs  in  the  city  of  Cape  May."     This 

.  *iVo/<'._See  23  Am.  &  Kng.  Encv.  of  Law  998. 
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ordinance  was  adopted  July  9,  1895.  It  provides  in  its 
first  section,  as  follows :  "Be  it  ordained  and  enacted 
b}''  the  inhabitants  of  the  city  of  Cape  May  in  city 
council  assembled,  and  it  is  hereby  enacted  by  the  au- 
thority of  the  same  :  That  all  passeng-er  cars  operated 
by  trolley  or  electric  power  shall  come  to  a  full  stop  at 
each  and  every  street  before  crossing-  the  same,  and 
also  at  each  and  every  opening-  for  foot  passengers 
throug-h  the  board  walk  on  Beach  avenue  opposite  to 
any  street  running-  down  to  Beach  avenue  before  pass- 
ing- the  same  ;  also  before  crossing-  the  Beach  walk  and 
Beach  drive  at  any  place."  The  second  section 
provides  a  penalty  for  violations  of  the  ordinance,  and 
the  third  section  ordains  that  it  shall  take  eflFect  imme- 
diately. The  charter  of  the  city  of  Cape  May  author- 
izes the  city  council  to  pass  ordinances  to  reg-ulate  the 
streets  of  the  city,  and  to  provide  for  the  manner  in 
which  corporations  and  persons  shall  exercise  any  priv- 
ileg-e  g-ranted  to  them  in  the  use  of  the  same,  to  prevent 
immoderate  driving-  or  riding-  in  the  streets,  and  to 
reg-ulate  the  running  of  locomotive  eng'ines  and  railroad 
cars  therein,  and  also  such  ordinances  as  they  may 
deem  necessar^'^  and  proper  for  the  g-ood  g-overnment, 
order,  and  the  protection  of  property  and  persons.  P. 
L.  1875,  p.  206,  §§  19,  20.  The  council  of  the  city  of 
Cape  May  has  heretofore,  by  ordinance,  granted  this 
company  the  use  of  >  the  streets  for  its  electric  cars 
(Cape  May,  D.  B.  &  S.  P.  R.  Co.  v.  City  of  Cape  May 
[N.  J.]  34  Atl.  Rep.  397),  and  it  was,  at  the  time  of  the 
adoption  of  the  ordinance  under  review,  in  full  opera- 
tion as  an  electric  street  railway.  It  is  conceded  that 
the  crossing-s  upon  which  this  ordinance  is  intended  to 
have  effect  are  the  crossing's  of  public  streets  and  pub- 
lic places  devoted  to  all  the  uses  of  public  travel  in  the 
city.  An  examination  of  the  returns  to  the  writ  clearly 
reveals  that  the  ordinance  was  passed  by  the  city  coun- 
cil according-  to  the  manner  and  procedure  prescribed 
by  the  provisions  of  the  city  charter  ;  and,  while  there 
are  several  reasons  directed  ag-ainst  the  validity  of  the 
ordinance  on  this  ground,  they  merit  no  consideration. 
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The  other  reasons  for  reversal  are  that  the  ordinance 
is  not  legfislative  in  its  character,  and  passed   without 
notice  to  the  prosecutor,  and  that  it  is  not  within  the 
powers  delegated  to  the  city  council,  and  also  is  unrea- 
sonable.    It  will  be  noticed  that    the  city  council   is 
clothed  with  power  to  regulate  the  streets  by  ordinance, 
and  also  to  provide  by  ordinance  the  manner  in   which 
corporations  or  persons  shall  exercise   any    privilege 
granted  them  in  the  use  of  the  same,  to  prevent  im- 
moderate driving  or   riding    therein,    to  regulate  the 
running  of  locomotives  and  railroad  cars  therein,  and 
by  ordinance,  so  far  as  may  be  necessary,   provide  for 
the  good    government,    order,    and  the  protection  of 
property  and  persons.     P.  L.  1875,  p.  206,   SJJ   19,   20. 
The  power,  therefore,  is  undoubted  to  make  reasonable 
regulations  to  reasonably  control  the  operation  of  elec- 
tric street-railway  cars,  within  the  city,  in   many   re- 
spects.    Trenton  Horse  R.  Co.  v.  Inhabitants  of  City 
of  Trenton,  53  N.  J.  L.  132.     The  power  to  reasonably 
regulate  the  operation  of  these  street  railways  is  im- 
plied from  the  authority  conferred  upon  the  city  coun- 
cil by  the  city  charter.     The  franchise  or   privilege  is 
jrranted  by  the  municipality,  and  a  reasonable  regula- 
tion of  the  enjoyment  of  the  franchise  is  not  a  denial  of 
the  right ;  for  corporations,  which  are  to  be  regarded 
as  inhabitants  of  a  city,  are  subject  to  its  ordinances  to 
the  same  extent  as  natural  persons.     The  power  is  a 
police  power,  and  one  which  is  constantly  exercised  in 
prescribing  regulations  for  the  good  of  the  community, 
and  such  regulations  can  be  enacted  by  the  legislative 
body  of  the  municipality  without  notice  to  the  parties 
who  may  claim  to  be  interested,  provided  the  regula- 
tions are  made  according  to,   and   in  the  manner  pre- 
^ribed  by,  the  charter  of  such  municipality.     The  ex- 
ercise of  this  power  is  legislative  in  its  character.     Id. ; 
Consolidated  Tract.  Co.  v.  City  of  Elizabeth  (N.   J.) 
34  Atl.  Rep.  146  ;  Frankford  &  P.   Pass.   R.  Co.   r. 
City  of  Philadelphia,  58  Pa.   St.    119;    North  Hudson 
R-  Co.  V.  Mayor,  etc.,  of  City  of  Hoboken,  41  N.  J.  L. 
'1 ;  Booth,  St.   Ry.   Law,   §  222.     Ordinances  passed 
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by  virtue  of  an  implied  power  conferred  upon  munici- 
pal corporations  must  be  reasonably  consonant  with  the 
general  powers  and  purposes  of  the  corporation,  and 
not  inconsistent  with  the  laws  or  policy  of  the  state. 
1  Dill.  Mun.  Corp.  (4th  Ed.)  §  319.  There  is  such 
discretion  left  to  the  municipal  corporations  in  the  ex- 
ercise of  their  g-eneral  and  implied  powers,  and  the 
exercise  of  this  authority  will  not  be  judicially  inter- 
fered with  unless  its  exercise  has  been  manifestly  un- 
reasonable and  oppressive,  and  is  an  invasion  of  private 
rights.  No  private  rig-ht  is  invaded  by  the  ordinance 
in  question,  and  the  presumption  is  in  favor  of  its  va- 
lidity. The  unreasonableness  of  the  ordinance  is  not 
apparent  on  its  face,  and  the  burden  of  proof  is  on  the 
prosecutor  to  show  wherein  it  is  arbitrary,  unjust,  or 
oppressive.  Booth,  St.  Ry.  Law,.§  224,  and  cases 
cited  in  notes.  Rejjfulations  may  be  made  requiring- 
street-railway  cars  to  stop  at  designated  places  in  order 
to  accommodate  passengers  and  prevent  unnecessary^ 
obstructions  to  public  travel,  as  well  as  to  avoid  danger 
of  accidents  to  others  in  the  ordinary  use  of  the  streets 
and  other  public  places.  Railroad  Co.  v,  Calderwood, 
89  Ala.  247,  44  Am.  &  Bng.  R.  Cas.  423.  Street  rail- 
ways are  a  great  public  convenience,  and  they  are  to  be 
properly  protected  in  the  exercise  of  their  franchise  ; 
but  they  are  not  entitled  to  a  monopoly  of  the  street, 
nor  even  to  the  exclusive  use  of  that  part  covered  by 
their  tracks.  They  must  exercise  their  rights  in  har- 
mony with  the  rights  of  the  traveling  public.  The 
•ordinance  in  question  is  presumed  to  be  a  valid  ordi- 
nance. It  does  not  appear  on  its  face  to  be  unreasonable 
or  oppressive  under  the  circumstances  of  the  case. 
Neither  does  it  otherwise  appear  in  purpose  or  effect  to 
be  unreasonable.  Electric  street  railways  can  be  pro- 
pelled at  a  very  rapid  rate  of  speed  along  the  streets 
and  over  the  crossings  and  intersections  thereof,  and 
other  public  places,  with  great  danger  to  those  using 
such  crossings.  In  view  of  these  dangers,  incident  to 
the  operation  of  this  class  of  street  railwaj^s,  it  is  in- 
cumbent upon   the   companies   owning  and  operating 
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them  to  exercise  a  degree  of  care  and  caution  to  avoid 
accidents  commensurate  with  the  risks  involved.  This, 
degree  of  care  is  a  reasonable  one  in  view  of  the  proba- 
bilities of  dang'er,  and  the  exercise  of  this  care  for  the 
protection  of  the  g"eneral  traveling-  public  can  be  en- 
forced by  ordinance.  A  reg-ulation  that  the  cars  shall 
stop  at  every  street  before  crossing*  is  a  reasonable  one, 
which  does  not  interfere  with  the  franchise  of  the 
prosecutor,  and  would  appear  to  be  necessary  to  pro- 
tect the  public  from  the  danglers  incident  to  the  cross- 
ing. The  proceeding's  of  the  city  council  and  the  ordi- 
nance must  be  affirmed,  with  costs. 


Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 

V. 

Lewis. 

(Court  of  Appeals  of  Kentucky  y  Dec,  16^  i8g6,) 

Accident  at  Crossing — Failure  to  Stop,  Loolc,  and  Listen—  Negli- 
gence— Question  for  Jury. — A  person  about  to  cross  a  railroad  cross- 
ing-failed  to  stop,  look,  and  listen,  relying*  on  hearing-  the  sig-nal 
bell  which  it  was  the  duty  of  the  railroad  company  to  ring-  on  ap- 
proaching the  crossing-,  and  tvhich  it  was  in  the  custom  of  ring-ing*. 
Held^  that  he  was  not  as  a  matter  of  law  g"uilty  of  such  contributory 
negligence  as  to  prevent  a  recovery  for  his  injuries,  but  that  the 
questiun  of  his  neglig-ence  was  for  the  jury. 

Contributory  Negligence — Where  one  g"uilty  of  contributory  neg-- 
ligence  in  crossing-  a  railroad  crossing-  without  observing-  the  proper 
precaution  was  struck  and  injured  by  an  engine,  such  contributory 
negligence  will  not  prevent  him  from  recovering-  for  his  injuries  if, 
after  he  was  in  peril,  those  in  charg-e  of  the  eng-ine  could  have  seen 
his  danger,  and  have  prevented  his  injury  by  the  exercise  of  ordi- 
nary care. 

Remarks  of  Counsel — Reversal. — The  counsel  for  the  plaintiff 
stated  in  opening^  the  case  that  the  place  where  the  accident  occur- 
red was  a  dang-erous  one ;  that  others  had  been  injured  there  ;  and 
that,  after  the  accident,  watchmen  had  been  placed  there.  The 
court  told  the  jury  to  disreg"ard  these  statements.  Held^  that  such 
statements  were  not  ground  for  reversal,  the  court  having*  properly 
instructed  the  jury  to  disregard  them. 

Witnesses — Refreshing   Memory. — In  an  action    against  a  rail. 
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road  company  to  recover  damages,  the  counsel  for  the  defendant 
questioned  a  witness  four  times  in  order  to  elicit  a  fact  which  the 
witness  had  testified  to  in  a  statement  made  verbally  by  the  wit- 
ness, and  afterwards  reduced  to  writing  by  an  officer  of  the  defend- 
ant, and  signed  by  the  witness,  but  the  witness  did  not  testify  to 
such  fact.  The  counsel  called  his  attention  to  the  fact  that  he  had 
signed  such  statement,  and  notified  him  what  it  contained,  and  still 
he  did  not  recall  the  evidence  that  he  had  given  in  such  statement. 
Heldy  that  it  was  not  error  for  1  he  court  to  refuse  to  allow  the  wit- 
ness to  examine  the  statement  in  order  to  refresh  his  memory. 

Appeal  from  Jefferson  county  circuit  court. 
Afflrnied. 

Charles  H.  Gibson,  for  appellant. 
O' Neal  &  Pryor,  Alfred  SelUg^mau,  and  Phelps  d: 
Thinn,  for  appellee.    ' 

HazELRIGG,  J.  While  walking*  southw'ardly  and 
obliquely  over  the  tracks  of  the  appellant,  and  when 
cuesuted  ^^  ^  public  crossiug",  the  appellee,  a  negfro 

man,  some  37  years  of  age,  was  struck  by  a 
locomotive  coming*  from  his  right  and  at  his  rear,  and 
his  leg  so  injured  as  to  require  amputation.  For  this 
injury  he  brought  this  action  for  damages,  and  recov- 
ered judgment  for  S5,920.  Contrary  to  the  general 
rule  at  this  crossing,  the  proof  conduces  to  show  that 
no  signal  bell  was  ringing,  and  the  car  was  moving 
with-  but  little  noise.  It  had  been  on  the  track  on 
Fourteenth  street,  but,  at  a  point  something  over  100 
feet  from  the  accident,  had  been  switched  off  towards 
Maple  street,  and  over  this  crossing,  by  a  lever  oper- 
ated at  the  tower  house  some  200  feet  awa3\  By 
stopping  or  listening  or  looking  to  his  rear,  the  appellee 
would  have  observed  the  train,  and  so  escaped  injury. 
He  claims,  however,  that  the  usual  train  out  had  already 
passed,  and,  hearing  no  bell  ringing  he  was  not  apprised 

of  its  approach  until  too  late  to  escape.  If 
\n^-u\\i^^'  appellee,  when  hurt,  was  in  fact  relying  on 
LuL.'^"'  "*     the  signal  bell  which  it  was  the  duty  of  the 

appellant  to  ring  upon  approaching  the 
crossing,  and  which  it  was  its  custom  to  ring,  and  for 
this  reason  gave  no  heed  to  what  was  going  on  behind 
him,  we  cannot  say,  as  a  matter  of  law,  that  he  was 
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g"uilty  of  such  contributory  iieg*lig*ence  as  would  pre- 
vent his  recovery.  This  is  a  question  of  fact  for  the 
jury,  under  the  proof  and  all  the  circumstances  attend- 
ing- the  injury.  In  such  cases  we  ought  not  to  take  the 
question  of  neg-lig^ence  or  contributory  negligence  from 
the  jury,  when  diflFerent  findings  might  reasonably  or 
even  possibly  be  made  by  men  of  average  intelligence. 
See  Passamaneck  v.  Louisville  R.  Co.  (Ky.)  32  S.  W. 
Rep.,  620 ;  Sherm.  &.  R.  Neg.  §  114;  Beach,  Contrib. 
Neg.  §  163.  This  court  has  not  adopted  the  rule  that 
the  people  of  a  crowded  city  are  to  stop,  look,  and  listen 
before  passing  over  a  railroad  at  a  public  crossing.  On 
the  contrary,  we  have  said  that  to  prescribe  such  a  rule 
would  be  unreasonable.  Ramsey  r.  Railroad,  89  Ky. 
103;  Wright  v.  Railroad  Co.,  94  Ky.  114.  It  follows 
that  appellant's  motion  for  a  peremptory  instruction 
was  properly  overruled. 

Serious  complaint  is  urged  against  an  instruction 
which,  while  it  denied  to  plaintiff  the  right 
to  recover  if  his  own  negligence  so  contribu-  iJjJIfJiSJ"'®*^  *^'^' 
ted  to  the  injury  as  that  but  for  it  the  injury 
would  not  have  been  inflicted,  yet  added  the  qualifica- 
tion: '*  Unless  the  jury  further  believed  from  the 
evidence  that,  after  the  plaintiff  was  in  peril  from  the 
injury,  those  in  charge  of  it  could  have  seen  his  danger, 
and  have  prevented  his  injury,  by  the  exercise  of  ordi- 
nary care."  We  think  the  qualification  embraces  the 
well-settled  law  in  such  cases.  Here  was  a  public 
crossing — ^a  sidewalk,  in  fact — in  a  large  city  ;  and  it 
was  the  duty  of  those  in  charge  of  the  train  to  keep  a 
constant  lookout  for  those  on  or  about  the  crossing. 
After  the  appellee  was  in  peril  from  the  engine,  "it 
was  surely  the  duty  to  see  him,  and  the  appellant  is  not 
exonerated  if  they  did  not  actually  see  him.  Railroad 
Co.  V.  Krev  (Ky.)  29  S.  W.  869;  Railroad  Co.  v. 
Hackman  (Ky.)  30  S.  W.  407. 

In  the  opening  statement  of  counsel  for  appellee,  it 
was  said  that  the  place  where  the  accident 
occurred  was  a  dangerous  one ;  that  others  Jil'ieS'eJLS?"' 
had  been  injured  there  ;  and  that,  after  the 
accident,  watchmen  had  been  placed  there,  etc.     Upon 
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objections  to  these  statements  being  made,  the  court 
told  the  jury  to  disregard  them  ;  and  this,  it  seems  to 
us,  is  all  the  court  should  have  done.  If  the  jury  is  to 
be  discharged  from  the  case  upon  every  improper 
remark  of  counsel,  few  trials  could  be  finished.  Ordi- 
narily, the  good  sense  and  sound  discretion  of  the  jury 
can  be  relied  on  to  prevent  injustice  by  reason  of  in- 
competent statements  of  counsel,  especially  where  the 
court  directs  that  such  statements  are  to  be  disregarded. 
Railroad  Co.  v,  Coyne  (Ky.)  30  S.  W.  Rep.  970;  State 
V.  Rivers,  90  N.  Car.  7J8. 

It  is  also  urged  that  appellant's  witness  Montgomery 
ought  to  have  been  permitted  to  examine  a  paper  signed 

by  him  a  few  days  after  the  accident,  in  or- 
inlrSe7oor7.'^*'""*'"der  to  refresh  his  memory;    his  testimony 

on  the  stand  being  to  the  effect  that  he  did 
not  hear  the  switch  tender  Mulloy  call  out  to  the  ap- 
pellee '*to  look  out  *'  at  the  time  of  the  accident,  when 
the  avowal  is  that,  by  showing  the  witness  the  paper, 
he  would  have  remembered  that  he  did  hear  Mulloy  so 
call  out.  It  developed  that  the  witness  did  not  write 
the  statement  or  have  it  written,  but  the  paper  was 
made  out  from  verbal  statements  made  by  him  to  some 
of  the  officials  of  the  appellant,  a  few  days  after  the 
transaction,  and  it  is  then  made  to  appear  .that  the  wit- 
ness did  hear  Mulloy  so  call  out  to  the  appellee.  This 
witness  testified  to  a  number  of  facts  favorable  to  the 
appellant,  without  hesitation  or  confusion,  and  gave  no 
evidence  of  lack  of  recollection  as  to  any  fact  connected 
with  the  transaction.  He  answered,  at  least,  three 
times  most  positively  that  he  heard  no  one  call  out  to 
the  appellee.  Counsel  for  appellant  then  said  to  the 
witness  that,  for  the  purpose  of  refreshing  his  recollec- 
tion, he  would  ask  him  if  he  did  not  sign  a  written 
statement  of  what  he  saw  on  the  day  of  the  accident. 
The  witness  answered  that  he  did,  a  few  day s  after  the 
trouble.  Counsel  then  said  :  '*I  am  going  to  show 
you  that  statement,  and  ask  you  to  read  it ;  and,  with 
your  recollection  refreshed,  I  am  going  to  ask  you  the 
question  whether  or  not  you  heard  any  body  halloo,. 
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*  Look  out!'"  The  court  sustained  an  objection  to 
the  question,  but  counsel  again  (the  fourth  time)  asked 
witness  if  his  recollection  was  that  he  heard  such  a 
call,  and  he  answered,  "  No  ;  I  don't  think  I  did."  So 
it  appears  that  even  after  the  attention  of  the  witness 
had  been  called  to  the  fact  that  he  had  signed  a  written 
statement,  and  had  been  notified  by  counsel  what  it  con- 
tained, he  still  did  not  remember  on  oath  what  the  writ- 
ing* had  made  him  say  while  not  on  oath.  We  think 
the  process  of  refreshing  the  recollection  of  the  witness 
was  fairly  tried  by  the  course  of  the  examination,  and 
the  witness  given  every  opportunity  to  remember  the 
alleged  fact  in  dispute.  Moreover,  the  call  of  Mulloy, 
if  made,  would  serve  rather  to  confuse  the  appellee  than 
to  apprise  him  of  his  danger.     Judgment  affirmed. 


Illinois  Cent.  R.  Co. 


V, 


Mizell. 

(Court  of  Appeals  of  Kentucky,  Dec.  5,  i8g6.) 

Accident  at  Crossing— Negligence — Proximate  Cause. — If  by  rea- 
son of  the  negligence  of  a  railroad  company  in  failing-  to  give  the 
statutory  signals  at  a  crossing  the  plaintiff  went  upon  the  track, 
and  her  horse  was  frightened,  and  injured  her,  the  jury  is  entitled 
to  find  that  such  negligence  was  the  proximate  cause  of  her  in- 
juries. 

Contributory  Negligence — Question  for  Jury. — The  fact  that  one 
approaching  a  railroad  crossing  failed  to  come  to  a  full  stop  to  lis- 
ten for  the  train  was  not  contributory  negligence  per  se. 

Negligence — Corroborative  Testimony — Question  for  Jury. — 
Where  in  such  case  there  was  evidence  of  other  witnesses  who  cor- 
roborated the  statement  of  the  plaintiff  that  such  signal  was  not 
g"iven,  the  question  of  the  defendant's  negligence  was  properly  for 
the  jury. 

Appeal  from  Hickman  county  circuit  court.  AJ- 
firmed. 

George  Z.  Husbands^  for  appellant. 

6  (N.  s.)  A.  &  E.  R.  Cas.~22 
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/.  M,  Briimvial  &  Son  and    W.    G.  Bullitt^   for  ap- 
pellee. 

Du  Relle,  J.  The  appellee  was  riding-  on  horse- 
back along  a  public  highway  which  crossed  the  railroad 
of  appellant.  At  the  intersection  the  railroad, 
and  the  highway  as  well,  passed  through  cuts 
which  prevented  persons  on  the  highway  from  seeing 
approaching  trains  until  they  were  within  a  few  feet  of 
the  rails.  According  to  her  statements,  she  was  riding 
very  slowly,  and  was  listening  for  the  signal,  by  bell 
or  whistle,  of  the  approach  of  a  train.  She  heard  no 
signal,  and  did  not  see  the  train  until  she  was  on  the 
track  at  the  crossing,  and  the  train,  which  was  a  freight 
train,  and  going  at  a  rapid  rate,  was,  according  to  her 
statements,  within  15  or  20  feet  from  her  when  she  saw 
it.  Her  horse  became  frightened  at  the  train,  ran  with 
her  some  100  yards  or  more,  and  in  turning  a  curve  in 
the  road  threw  her,  and  dragged  her  ^  short  distance. 
She  was  badly  bruised  by  the  fall,  and  her  shoulder 
was  injured  to  such  an  extent  that,  at  the  time  of  the 
trial,  it  was  an  inch  and  a  half  lower  than  the  other 
shoulder.  By  reason  of  the  injury  and  her  subsequent 
confinement  to  her  room,  she  was  unable  to  secure  a 
position  as  teacher  for  which  she  was  at  the  time  an  ap- 
plicant. For  the  injuries  received,  and  the  suffering 
and  loss  of  time  caused  thereby,  she  brought  suit 
against  the  appellant,  and  the  jury  awarded  her  S2,000. 

The  basis  of  her  complaint  is  that  the  al- 
Jwwpnt  at  croBi^  leged  failure  to  give  the  signal  required  by 
Proximate  caoae.    law  for  the  crossiug  was  the  cause  of  her 

attempting  to  make  the  crossing,  and  of  her 
horse  being  frightened,  and  the  consequent  injuries. 
It  is  not  pleaded  that  the  failure  to  give  the  signal  was 
in  violation  of  law,  and  we  do  not  think  it  was  neces- 
sary to  so  plead  it.  The  statute  is  a  general  one,  and 
is  not  required  to  be  specially  pleaded.  The  principal 
ground  relied  on  by  appellant  is  that  the  alleged  negli- 
gence in  failing  to  blow  the  whistle  was  not  the  proxi- 
mate cause  of  the  injury ;  but  if,  by  reason  of  that 
failure,  the  appellee  went  upon  the  track,  and  her  horse 
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was  there   frig-htened  by  the  approaching*  train,  the 
jury,  if  they  believed  appellee's  witnesses,  had  evidence 
from  which  they  were  entitled  to  find  that  the  negli- 
gence w^as  the  proximate  cause  of  the  injury,  and  that 
the  damage  followed  as  a  continuous  and  natural  se- 
quence from  the  negligent  act,  and  was  a  result  which 
might  have  been  foreseen  and  expected  as  the  result  of 
the  conduct  complained  of,  for  it  was  to  be  expected  that 
passengers  on  horseback  might  be  traveling  along  the 
highway.     Pars.  Cont.  3,  179.     The  question  of  con- 
tributory   negligence    was    properly    sub- 
mitted to  the  jury  by  the  instructions.      In  contributory  jf«ii- 
our  judgment,  the  fact  that  appellee  did  not  for"5«ry."**  *" 
come  to  a  full  stop  to  listen  for  the  train,  but 
brought  her  horse  to  a.  slow  walk   in  order  to  listen, 
was  not  per  se  contributory  negligence.     There  was 
evidence  of  other  witnesses  who  corroborated 
her  statement  that  the  signal  was  not  given,  »«if{jjf^n« -«•!«•»• 
and  the  question   was  properly  left  to  the -<i«Mt!oB  ror  jory. 
jury.     Instruction  B,  the  refusal  of  which 
is  complained  of  by  appellant,  does  not  appear  in  the 
record.     The   instructions   given   appear  to  correctly 
state  the  law.     We  cannot  say,  under  the  evidence  in 
this  record,  that  the  verdict  is  excessive.      Judgment 
affirmed. 


COOKSON 


Pittsburgh  &  W.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  Jan.  ^,  iSg^,) 

Accident  at  Crossing — Negligence. — A  train  ran  past  a  crossing- 
after  detaching-  three  cars  on  a  siding  by  a  flying  switch,  and  then 
backed  over  the  crossing  again,  with  no  brakeman  at  the  rear,  and 
no  warning  except  the  ringing  of  the  bell  at  the  other  end  of  the 
train,  and  struck  and  killed  a  person  driving  over  the  crossing. 
Heldy  that  the  railway  company  was  negligent. 

Same — Description  of  Crossing — Opinion  of  Witnesses — Admissi- 
bility.— In  an  action  to  recover  damages  for  the  killing  of  a  person 
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at  a  railway  crossing*,  the  deceased  stopped  to  look  and  listen  on  a 
hill  at  some  distance  from  the  crossing  from  which  point  the  view  of 
the  track  became  more  and  more  obstructed  the  nearer  it  was  ap> 
proached,  with  the  exception  of  one  place,  which  was  so  near  the 
track  as  to  be  dangerous  in  case  the  horse  became  frightened.  Held^ 
that  as  the  relative  advantages  and  disadvantages  of  the  two  places 
could  only  be  described  in  a  general  way,  it  was  admissible  for  wit- 
nesses who  were  familiar  with  both  to  supplement  their  descriptions 
with  their  opinions  to  aid  the  jury  in  reaching  a  decision. 

Accident  at  Crossing — Negligence  Per  Se.— Where  there  were  but 
two  places  where  a  stop  could  be  made  in  order  to  see  the  track  be« 
fore  crossing  a  railway  crossing,  and  the  deceased  chose  the  one 
which  the  public  ordinarily  used, the  fact  that  it  was  the  one  remoter 
from  the  crossing  did  not  render  her  guilty  of  negligence  per  se. 

Negligence — Question  for  Jury. — Whether  it  was  negligence  in 
the  deceased  not  to  stop  at  the  second  place  after  having  stopped  at 
the  remoter  one  is  a  question  for  the  jury. 

Appeal  from  Butler  county  court  of  common  pleas. 
Affirmed. 

R.  P.  Scott,  for  appellant. 

Lev.  McJ^uistion  and  J.  C.  Vanderlin,  for  appellee, 

Mitchell,  J.     The  appellant's  train  was  run  north- 
ward, and,  after  detachinef  three  cars  onto  a 

Cue  SUtf  d.  ,  J .  t.  fl     •  •  i     1  i  •  J 

Siding"  by  a  nying'  switch,  was  continued 
over  and  beyond  the  public  road,  and  then  backed  over 
the   crossing"   ag^ain,    with   no  brakeman  at   the   rear, 

and   no  warning  except  the  ring-ing*  of  the 

foi-TeXe"e*V    ^^^^  ^^  ^'^^  other  end,  even  this  being-  dis- 
puted. Under  such  circumstances  the  appel- 
lant's neglig-ence,   thoug-h  not  formally  conceded,  did 
not  admit  of  serious  contention. 

The  public  road  had  a  downg-rade  towards  the  track, 
and  plaintiff's  decedent  stopped  at  a  point  about  175 
feet  from  the  crossing".  Here  she  waited  some  minutes, 
until  the  three  cars  were  switched  off,  and  the  train 
had  proceeded  north  over  the  crossing.  She  then  drove 
on,  and  was  struck  by  the  train  as  it  reached  the  cross- 
ing the  second  time,  running  backward.  The  first 
three  assignments  of  error  are  to  the  admission  of  the 

opinions  of  witnesses  that  the  place  where 
Hainf-Dweriptioo  the  deceased  stopped  to  look  and  listen  was 
foo •rwitoewes."  the  best,  or  at  least  a  proper  place.     The 

subject  of  the  admissibility  of  a  witness' 
opinion  was  considered  in  Graham  v,  Penns)'^lvaniaCo.i 
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139  Pa.  St.  149,  and  the  rule  there  settled  that  where 
mere  descriptive  lang-uag-e  is  inadequate  to  convey  to 
the  jury  the  precise  facts,  or  their  bearing*  on  the  issue, 
the  description  by  the  witness  must  of  necessity  be 
allowed  to  be  supplemented  by  his  opinion,  in  order  to 
put  the  jury  in  position  to  make  the  final  decision  of 
the  fact.  But,  whenever  the  circumstances  can  be 
fully  and  adequately  described  to  the  jury,  and  are 
such  that  their  bearing*  on  the  issue  can  be  estimated  by 
all  men  without  special  knowledg'e  or  training*,  opinions 
of  witnesses,  expert  or  other,  are  not  admissible.  This 
rule  was  followed  in  McNerney  z\  Reading*  City,  150 
Pa.  St.  611,  and  Dooner  v.  Canal  Co.,  164  P^  St. 
17.  As  already  said,  the  distance  at  which  the 
deceased  stopped  w^as  considerable,  but  evidence  was 
given  on  the  part  of  plaintiff  that  this  point  was  on  the 
rise  of  the  hill,  and  that  the  view  was  obstructed  more 
and  more,  in  descending*  to  the  track,  by  a  stone  wall 
on  the  rig"ht,  and  by  building*s  on  the  left,  and  particu- 
larly, on  this  occasion,  by  one  of  the  cars  just  switched 
off  by  this  train,  which  stopped  before  it  g*ot  entirely 
across  the  road.  There  was  another  place  where,  per- 
haps, a  better  view  of  the  tracks  could  be  had  ;  but  it 
was  so  close  as  to  be  dang-erous  in  case  the  horses  should 
become  frightened.  As  the  relative  advantag^es  and 
disadvantag-es  of  the  two  places  could  only  be  described 
in  a  general  way,  it  was  a  fair  case  for  the  witnesses 
who  were  familiar  with  both  to  supplement  their 
descriptions  with  their  opinions  in  aid  of  the  jury  in 
reaching*  a  decision. 

The  main  arg*ument  of  appellant,  however,  is  that  the 
evidence  shows  incontrovertibly  that  the  deceased  was 
negligent  in  not  stopping  at  the  second  point  already 
referred  to,  a  level  space  just  before  reaching*  the  track, 
and  therefore  the  verdict  should  have  been 
directed  for  the  defendant.  The  evidence  isl'if|JJ,"y*,;JXt.! 
uniform  that  there  were  but  two  places 
where  a  stop  could  be  profitably  made,  one  at  considera- 
ble distance,  and  the  other  very  close  to  the  crossing. 
Each  had  its  advantages  and  its  disadvantages.  The  de- 
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ceased  chose  the  remoter  point,  and  there  was  evidence 
that  in  §o  doing"  she  followed  the  usual  habit  of  people 
at  that  crossing".  This  evidence  of  itself  prevented  the 
court  from  deciding*  it  to  be  neglig"ent  per  se.  The  usual 
and  customary  place  of  stoppings  by  people  using*  a  road 
cannot  be  said,  as  matter  of  law,  to  be  an  improper  or 
negligfent  place.  The  standard  of  neglig*ence  is  what 
persons  of  ordinary  prudence  and  carefulness  would  do 
under  the  same  circumstances,  and  a  g"eneral  habit  of 
the  public  to  stop  in  a  certain  place  is  persuasive  evi- 
dence that  that  place  is  the  right  one.  The  further  the 
stopping^  place  is  from  the  track,  the  g"reater  will  be 
the  (j^ance  of  an  intervening*  peril  before  actual  cross- 
ing*. The  duty  of  the  traveller  is,  there- 
tion"?o7j^y?°^''  ^fore,  not  onl)'^  to  keep  a  vig*ilant  and  con- 
tinuous lookout,  but  to  stop  if  a  second  place 
affords  any  increased  facility  to  discover  impending 
dang"er  ;  but  whether  there  is  any  such  second  place  is 
a  question  of  fact,  which  is  for  the  jury,  if  at  all  in 
doubt.  On  this  branch  the  present  case  is  closely  anal- 
og*ous  and  g"overned  by  Whitman  v.  Railroad  Co.,  I5b 
Pa.  St.  175,  and  the  remarks  there  made  are  applicable 
to  the  facts  here  :  *'  If,  notwithstanding*  the  drawbacks 
of  the  place  where  plaintiff  stopped,  it  still  had  suffi- 
cient advantag*es  over  other  places  to  make  it  the  habit- 
ual choice  of  travellers  on  that  road,  only  a  jury  can  say 
whether  or  not  it  was  the  best  or  a  proper  place  to 
stop,  and,  even  if  it  was,  whether,  considering*  its  dis- 
advantag*es,  it  was  neg"lig"ence  in  the  plaintiff  not  to  stop 
a  second  time  on  the  level  before  reaching*  the  track.'* 
See,  also,  Ely  r.  Railway  Co.,  158  Pa.  St.  233. 

Several  of  the  assignments  of  error  are  to  the  lan- 
guag"e  of  the  charge.  Its  tone  was  certainly  not  com- 
mendable. It  lacked  judicial  calmness,  was  unduly 
emotional,  and  in  parts  at  least  came  dangerously  near 
being  inflammatory,  as  to  damages,  in  an  action  of  a 
class  that  peculiarly  imposes  on  the  judge  the  duty  to 
repress  natural  sympathy  with  the  injured  and  the  suf- 
fering, and  to  hold  the  jury  firmly  down  to  the  con- 
sideration of   strict  rights  and    responsibilities.     Our 
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books  are  not  without  cases  of  reversal  for  errors  of 
this  kind.  But  the  nature  of  the  issue,  and  the  evidence 
and  law  applicable  to  it,  were  correctly  set  before  the 
jury,  and,  though  the  tone  of  the  charg-e  was  objection- 
able, we  do  not  think  it  was  so  erroneous  that  we  should 
reverse  for  that  cause  alone.     Judgment  affirmed. 


Chase 


f. 


Maine  Cent.  R.  R. 

{Supreme  Judicial  Court  of  Massachusetts^  Jan,  9, 1897,) 

Accident  at  Crossing — Contributory  Negligence. — A  person  ap- 
proaching- a  railroad  crossing-  at  grade  was  driving"  at  a  moderate 
trot  with  the  reins  loose,  without  stopping-  or  slackening-  his  speed, 
or  looking-  or  listening-  for  an  approaching-  train,  until,  as  the  horse 
was  about  to  cross  the  track,  he  attempted  to  stop  it,  and  was  struck 
and  killed  by  an  eng-ine.  Held,  that  he  was  guilty  of  such  negli- 
gence as  to  prevent  recovery  for  his  death. 

Same — Burden  of  Proof. — In  an  action  to  recover  for  the  death  of 
a  person  killed  at  a  railroad  crossing,  the  burden  is  on  the  plaintiif 
to  show  that  the  deceased  exercised  reasonable  care  and  that  he  was 
not  guilty  of  contributory  neglig-ence. 

Obstruction  of  View  of  Crossmg— Duty  of  Traveler. — If  there  is 
anything  to  obstruct  the  view  of  a  traveler  on  a  highway  at  a  cross- 
ing at  grade,  it  is  his  duty  to  stop  until  he  can  ascertain  whether  he 
can  cross  with  safety. 

Report  from  Suffolk  county  superior  court.    Judg- 
ment  on  the  verdict. 

Robert  M,  Morse  and  /.   W.  Sfauldmg;  for  plaintiff. 
Stroiit  &  Coolidg-e  and  Henry  N.  Rice,  for  defendant. 

Lathrop,  J.  This  is  an  action  of  tort,  at  common 
law,  for  injuries  sustained  by  the  plaintiff's  intestate, 
by  reason  of  the  wag-on  in  which  he  was  driving  coming- 
into  collision  with  a  train  of  cars  of  the  de-  ^^^  ^^^^^ 
fendant,  at  a  place  in  Richmond,  in  the  state 
of  Maine,  where  a  highway  crossed  the  single-track 
road  of  the  defendant,  at  grade.     The  accident  happen- 


344  CROSSINGS.  Vol.  VI. 

(N.S.) 

Chase  v,  Maine  Cent.  R.  Co. 

ed  in  the  afternoon  of  August  17,  1887,  and  the  trial 
took  place  in  the  superior  court  in  January,  1896.  The 
presiding"  judge,  at  the  close  of  the  plaintiflF's  evidence, 
ruled  that  the  plaintiff  had  offered  no  testimony  which 
would  authorize  the  jury  in  finding*  that  the  intestate 
was  in  the  exercise  of  such  due  care  as  is  required  hy 
law  to  enable  the  plaintiff  to  recover.  The  report  set 
forth  sufficient  acts  of  negligence  on  the  part  of  the 
defendant,  in  running  its  train  at  a  higher  rate  of  speed 
than  is  allowed  by  law  where  a  flagman  or  a  gate  is 
not  maintained  at  a  crossing  at  grade,  and  in  not  ring- 
ing a  bell  and  sounding  a  whistle.  On  the  question  of 
due  care  on  the  part  of  the  intestate,  there  was  evidence 
tending  to  show  the  following  facts  :  On  the  day  of  the 
accident,  the  intestate  was  driving  a  horse  in  an  open 
Concord  wagon,  at  a  moderate  trot,  from  Pleasant 
street,  through  South  street,  westerly  towards  and 
across  the  railroad.  With  him  in  the  wagon  was  a 
boy,  named  Haley,  who  was  then  six  years  and  eight 
months  old,  and  who  was  the  only  witness  produced 
who  was  present  at  the  time  of  the  accident.  Pleasant 
street  appears  from  a  plan  produced  at  the  trial  to  be 
about  420  feet  from  the  crossing  on  South  street,  where 
the  accident  occurred.  As  the  intestate  approached 
the  track,  he  did  not  stop  or  slacken  speed  ; .  but,  when 
he  got  to  the  railroad,  the  horse  started  up,  and  at- 
tempted to  cross  the  track  in  front  of  the  train,  which 
was  approaching  from  the  north.  Then  the  intestate 
attempted  to  pull  up  the  reins,  which  had  been  loose, — 
that  is,  not  pulled  up  tight, — but  did  not  stop  the  horse. 
The  train  struck  the  wagon,  and  the  intestate  and  the 
boy  were  thrown  violently  therefrom,  and  the  intestate 
died  from  his  injuries  17  days  afterwards.  There  was 
also  evidence  that  when  near  the  house  of  one  Scott, 
which  is  about  50  feet  from  the  crossing  the  intestate 
pulled  out  his  watch,  and  looked  at  it ;  that  the  train 
which  struck  the  wagon  was  known  as  the  "Plying 
Yankee,"  and  it  passed  through  the  town  once  a  day» 
going  south  ;  that  the  time  it  was  due  was  well  known, 
approximatel}^ ;  that  on  the  day  of  the  accident  it  was 
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late,  one  witness  testifying"  it  was  19  minutes  late  ;  and 
that  the  train  was  making*  no  more  noise  than  usual, 
and  was  accompanied  by  a  great  cloud  of  dust.  There 
was  also  evidence  that  this  train,  in  summer,  was  as 
likely  to  be  late  as  on  time.  South  street,  from  Pleas- 
ant  street  to  the  crossing,  was  a  level,  smooth  road. 
There  was  evidence  that  the  railroad,  before  reaching 
the  crossing,  passed  through  a  cut,  the  highest  point  of 
which  was  7  feet,  200  feet  from  the  crossing.  There 
were  also  some  fences,  3^  to  4  feet  high,  and  a  build- 
ing and  barn,  and  some  fruit  trees,  all  of  which,  it  is 
<:ontended,  interfered  with  the  view  of  the  approaching 
train.  It  is  obvious,  however,  that  a  man  on  the  seat 
of  an  open  Concord  wagon  would  not  have  his  view  in- 
terfered with  by  the  fences,  or  by  the  fact  that  the  cars 
passed  through  the  cut.  The  building  and  barn  were 
on  the  corner  of  Pleasant  street  and  South  street,  and 
could  not  have  interfered  with  the  intestate's  line  of 
vision  except  for  a  few  moments,  after  turning  into 
South  street.  If  the  fruit  trees  were  high  enough  to 
obstruct  the  view  of  the  intestate,  it  appears  from  the 
plans  and  photographs  that,  during  nearly  all  the  time 
he  was  on  South  street,  these  trees  would  not  interfere 
with  his  seeing  the  train  for  a  distance  of,  at  least,  200 
feet  from  the  crossing  until  it  arrived  there. 

The  principal  argument  for  the  plaintiff  is  based 
upon  the  theory  that  the  evidence  shows  that  the  rail- 
road was  visible  but  from  two  places  on  South  street 
between  Pleasant  street  and  the  crossing,  namely,  at  a 
point  50  feet  from  the  crossing,  and  .from  one  further 
towards  Pleasant  street,  the  exact  position  of  which  is 
not  clearly  defined ;  and  that,  when  the  intestate  ar- 
rived at  the  last  point,  the  train  had  not  reached  the 
point  on  the  railroad  visible  from  there,  and  at  50  feet 
from  the  crossing  it  was  too  late  to  do  anj^thing.  So 
far  as  the  testimony  goes,  we  do  not  think  that  it  sup- 
ports the  plaintiff's  contention.  It  nowhere  appears  in 
the  testimony  that  the  railroad  was  visible  from  South 
street  only  from  these  two  points.  The  report  states 
as  to  the  testimony  of  one  Randlette  as  follows  :  **The 
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witness  testified  as  to  one  particular  spot,  which  was 
fifty  feet  from  the  track,  at  which  he  could  see,  by 
close  looking^,  the  smokestack  and  the  roof  of  the  cars. 
The  position  of  the  train  when  seen  from  this  spot  was 
placed  by  the  witness,  successively,  'a  little  south  of 
the  Spruce  street  crossing-,  near  the  whistling-  post/ 
which  w^as  five  hundred  and  fifty  feet  from  the  South 
street  crossing-,  and  finally  at  a  point  marked  on  the 
plan  two  hundred  and  seventy-three  feet  from  the 
crossing-."  It  does  not  appear  from  the  report  whether 
this  witness  was  on  the  g^round  when  he  made  his  ob- 
servation or  seated  on  a  wag-on.  The  only  other  testi- 
mony comes  from  one  Small,  w^ho,  before  the  time  of 
the  accident,  had  ridden  throug-h  the  cut  on  locomotive 
engfines.  He  testified  that  the  South  street  crossing 
was  visible  from  the  cab  of  the  engfine,  when  the  engrine 
was  about  opposite  the  whistling-  post,  and  distant  five 
hundred  and  fifty  feet  from  the  crossing*.  On  cross- 
examination  he  testified  that,  when  riding-  on  the  en- 
gfine, he  could  see  the  crossing-,  and  within  a  radius  of 
100  feet  from  the  center  of  the  crossing-.  He  was  then 
asked,  "Could  you  see  the  people  here?"  and  answer- 
ed, "I  never  took  any  notice."  This  question  was  then 
put,  *'You  never  noticed  whether  you  could  or  could 
not?"  His  answer  was  :  "I  can  see  all  round  here  in 
the  radius,  you  know.  I,  of  course,  never  looked  right 
over  there."  The  report  states  that,  at  the  last  sen- 
tence, the  witness  pointed  further  to  the  east  on  South 
street  than  the  radius  of  100  feet  from  the  center  of  the 
crossing-.  From  the  testimony  of  these  witnesses  the 
jury  would  not  be  warranted  in  finding-  that  a  person 
driving-  on  South  street  could  not  see  an  approaching 
train  except  from  two  points  ;  and,  as  we  have  already 
seen,  the  plans  and  photog-raphs  show  an  entirely  dif- 
ferent state  of  thing's. 

The  plaintiff  further  contends  that  the  fact  that  the 
intestate  pulled  out  his  watch,  and  looked  at  it,  when 
he  was  50  feet  from  the  crossing",  would  warrant  the 
jury  in  finding-  that  the  reg^ular  time  of  the  passing  of 
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the  train  was  known  to  the  intestate  ;    that  he  looked 
to  see  if  this  time  had  passed  ;  and  that,  when  he  found 
that  it  was  19  minutes  after  the  time,  he  had  a  rigfht  to 
assume  that  it  had  passed.     But  his  purpose  in  looking* 
at  his  watch  was  purely  a  matter  of  conjecture.     There 
is  nothing"  to  show  that  it  was  accompanied  by  any  act 
or  word  indicating*  what  his  purpose  was.      The   case 
presented  then,   is  of  a  man   approaching*  a   railroad 
crossing*  at  g*rade,   driving*  with   his  reins  loose,  at  a 
moderate  trot  without  stopping*  or  slacken- 
ing" speed,  not  looking*  or  listening*  for  an  A«ideiit  tt  rmi- 
approaching*  train,  and  not  thinking",  appar-  i^iriiireiief. 
ently,  anything"  about  it,  until,  as  he  g"ot  to 
the  railroad,  the  horse  starts  up,  and  attempts  to  cross 
the  track,  and  the  driver  makes  an  effort  to  stop  the 
horse,  when  it  is  too  late.     If  this  case  had  been  tried 
in  Maine,  there  can  be  no  doubt  that  the  plaintiff  would 
not  have  been  entitled  to  recover.     It  is  well  settled  in 
that  state   that,  w^here   a   collision   occurs  between   a 
traveler  upon  the  highway  and  a  train  of  cars,  it  is 
prima  facie  'evidence  of  neglig"ence  on  the  part  of  the 
traveler  ;  that  a  person  approaching"  a  railroad  crossing* 
at  grade  must  look  and  listen  before  passing*  over  ;  and 
that,  if  his  view  is  obstructed,  he  must  stop  and  listen 
carefully.     Grows  v.  Railroad  Co.,  b7  Me.  100;  State 
r.  Railroad  Co.,  76  Me.  357;  Lesanr.  Railroad  Co.,  77 
Me.  85.;    Chase  v.  Railroad  Co.,  78  Me.  353;    State  v. 
Railroad  Co.,  80  Me.  430;    Smith  v.  Railroad  Co.,  87 
Me.  339.     We  have  no  occasion  to  consider  whether,  as 
the  cause  of  action  accrued   in   Maine,  the  rules  of  law 
adopted  by  the  hig*hest  court  of  that  state  should  g"ov- 
ern  us  in  determining"  this  case  (see  Walsh  v.  Railroad 
Co.,  160  Mass.  571) ;  for  we  are  of  opinion  that,  on  the 
evidence  in  this  case,  the  ruling"  of  the  court  below  was 
right,  according^  to  our  own  decisions.      The   g"eneral 
rule  in  this  commonwealth,  undoubtedly,  is  that,  as  a 
railroad  crossing*  is  a  dangerous  place,  a  traveler  on  the 
highway  is  bound  to  make  a  reasonable  use  of  his  sense 
of  sight  as  well  as  of  hearing,  in  order   to  ascertain 
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whether  he  will  expose   himself  to  danger ;  that  if  he 

fails  so  to  use  his  senses,  without  reasona- 
•fProo?""*""       ble  excuse,  he  fails  to  use  reasonable  care; 

and  that  the  burden  is  on  the  plaintiff  to 
show  such  care,  even  thoug-h  the  defendant  is  in  fault. 
Butterfield  v.  Railroad,  10  Allen,  532 ;  Allyn  v.  Rail- 
road, 105  Mass.  77  ;  Wrigfht  z\  Railroad,  129  Mass. 
440;  2  Am.  &  Eng.  R.  Cas.  121  ;  Tully  v.  Railroad, 
134  Mass.  499 ;  14  Am.  &  Eng-.  R.  Cas.  682 ;  Wheel- 
wright V.  Railroad,  135  Mass.  225 ;  16  Am.  &  Eng-.  R. 
Cas.  315  ;  Allerton  v.  Railroad  Co.,  146  Mass.  241  ; 
Fletcher  v.  Railroad  Co.,  149  Mass.  127;  39  Am.  & 
Eng".  R.  Cas.  626 ;  Donnelly  v.  Railroad,  151  Mass. 
210;  42  Am.  &  Eng-.  R.  Cas.  182;  Debbins  r.  Rail- 
road Co.,  154  Mass.  402  ;  Tyler  v.  Railroad  Co.,  157 
Mass.  336.  So,  too,  it  may  be  said  to  be  a  g^eneral  al- 
thoug-h  not  a  universal  rule  that,  if  there  is  anything  to 

obstruct  the  view  of  a  traveler  on  the  hig-h- 
objitractioii  of  view  way  at  a  crossing-  at  g-rade,  it  is  his  duty  to 
ofTrivekr.  stop  Until  he  can  ascertain  w^hether  he  can 

cross  with  safety.  Fletcher  x\  Railroad 
Co.,  nbi  supra  ^  and  cases  cited;  Debbins  z\  Railroad 
Co.,  iibi  supra.  See  Hubbard  v.  Railroad  Co.,  162 
Mass.  132.  The  case  at  bar  is  disting-uishable  from 
Clark  V.  Railroad  Co.,  164  Mass.  434,  and  from  Cona- 
ty  V,  Railroad  Co.,  164  Mass.  572,  in  each  of  which 
cases  an  invitation  was  g-iven  to  cross, — in  the. former 
case  by  waving-  a  flag*,  and  in  the  latter  by  raising*  the 
^tes.     Judgment  on  the  verdict. 
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Young.* 

{Supreme  Court  of  Indiana  y  Dec.  4, 1896.) 

A  complaint  alleging  a  failure  to  give  signals,  sufficiently  alleges, 
negligence  of  defendant  in  an  action  for  injuries  at  a  crossing  ;  and 
a  general  allegation  of  freedom  from  fault  is  a  sufficient  denial  of 
plaintiff's  contributory  negligence  ;  but  it  must  affirmatively  appear 
in  the  complaint  that  the  negligence  of  the  defendant  was  the 
proximate  cause  of  plaintiif's  injury. 

Appeal,  from  Sullivan  county  circuit  court.  Re^ 
versed, 

E.  W.  Strong'^    W.   R.    Gardiner^  J,    T,  Hays^  and 
W,  H.  De  fVo//,  for  appellant. 
Reilley  d:  Emison^  for  appellee. 

Hackney,  J.  The  appellee  sued  and  recovered  for 
personal  injuries  sustained  by  him  in  a  collision  of  a  train 
with  his  wag'on  at  the  crossing"  of  a  highway  and  the  rail- 
way of  the  then  Ohio  &  Mississippi  Railway  Company, 
since  consolidated  with  other  companies  and  constituting* 
the  appellant.  The  complaint  alleg"ed  that  the  crossing* 
was  upon  a  sharp  descending*  g^rade,  and  the  railway 
for  a  half  mile  north  of  the  crossing-  ran  throug^h  a  cut 
30  feet  deep ;  that,  200  feet  east  of  the  hig-hway,  and 
within  20  feet  of  the  railway,  was  a  larg"e  and  tall  frame 
building,  which  obstructed  a  view  of  the  railway  by 
persons  upon  the  highway  approaching  the  crossing 
tow^ards  the  east ;  that  the  highway,  for  the  distance  of 
a  quarter  of  a  mile  before  reaching  the  crossing,  as  he 
was  going,  was  much  lower  than  the  railwa}'^  at  the 
crossing ;  that,  by  reason  of  said  conditions,  a  train  ap- 
proaching said  crossing  from  the  northeast  could  not 

*See  notes  at  end  of  case. 
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be  seen  within  a  quarter  of  a  mile  of  said  crossing*,  nor 
until  the  intersection  was  reached,  by  one  traveling*  in 
the  direction  in  which  the  appellee  was  driving.  It  was 
alleged  that  the  appellee  was  familiar  with  the  reg'ular 
time  of  trains  upon  the  road  ;  that, .  as  he  approached 
the  crossing,  it  was  not  the  time  for  a  train  at  that 
point,  and  he  had  no  notice  or  knowledge  that  a  train 
would  then  pass  said  crossing;  that  "as  he  was  care- 
fully and  prudently  driving  along  said  highway, 
*  *  *  approaching  said  railway  at  said  crossing,  he 
listened  and  looked  carefully  for  a  train,  but  heard 
none ;  that  no  bell  was  rung  nor  whistle  blown,  nor 
signal  of  any  kind  given,  and  he  drove  along  said  high- 
way, and  upon  said  crossing,  at  the  place  aforesaid ; 
whereupon  a  long,  heavy  passenger  train  of  cars,  run- 
ning at  the  rate  of  60  miles  an  hour,  without  any  notice 
or  warning  as  aforesaid ,  ran  against  and  upon  him,  in  his 
wagon,"  inflicting  the  injuries  coi|iplained  of,  "through 
no  fault  or  negligence  on  his  part."  The  appellant  in- 
sists that  its  demurrer  to  the  complaint  should  have 
been  sustained,  and  the  contention  is  now  made  that  it 
was  insufficient  in  its  allegations  of  negligence  and  of 
the  absence  of  contributory  negligence  on  the  part  of 
the  appellee,  and  that  it  failed  to  allege  facts  disclosing 
that  the  negligence  of  the  company  was  the  proximate 
cause  of  the  injury. 

It  is  the  general  rule  in  actions  for  negligence,  and  it 
is  the  rule  in  cases  of  the  character  of  the  present,  that 
at  least  three  propositions  must  concur  before  a  liability 
arises  :  Negligence  on  the  part  of  the  defendant,  which 
negligence  is  the  proximate  cause  of  the  injury  com- 
plained of,  and  that  negligence  of  the  person  injured 
does  not  contribute  to  the  injury.  Railway  Co.  r. 
Duncan,  143  Ind.  524 ;  Railway  Co.  zk  Stick,  143  Ind. 
449;Farist;.  Hoberg,  134  Ind.  269;  16  Am.  &  En^. 
Enc.  Law,  422  ;  Elliott  R.  R.  §f  1155,  1156;  Railway 
Co.  V,  Conn,  104  Ind.  64;  Corporation  %\  Mathews,  ^2 
Ind.  213;  Railway  Co.  z\  Engrer,  4  Ind.  App.  261; 
Stone  Co.  v,  Wray,  10  Ind.  App.  324;  Railroad  Co.  r. 
McKean,  40  111.   218;  Cosgrove  v.  Railway  Co.,  13 
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Hun,  329;  Barringer  v.  Railway  Co.,  18  Hun,  398.  It 
has  been  so  manj'  times  held  that  a  complaint  for  neg*- 
ligence,  to  be  sufficient,  must  allege  the  negligence  of 
the  defendant,  and  the  freedom  of  the  plaintiff  from 
negligence,  that  we  need  not  cite  authority,  upon  the 
question  of  pleading,  with  reference  to  these  two  ele- 
ments. We  are  not  impressed  with  the  claim  that, 
with  reference  to  these  two  elements  of  the  case, 
the  complaint  is  ins>ufficient.  The  allegations  of 
failure  to  give  signals  of  the  approach  of  the  train 
to  the  crossing  of  the  highway  are  sufficient,  we 
have  no  doubt,  to  disclose  the  violation  of  a  duty, 
expresslv  enjoined  by  statute.  Rev.  St.  1894,  §J5  5307, 
5308  (Rev.  St.  1881,  §§  4020,  4021).  The  general  al- 
legation of  freedom  from  fault  on  the  part  of  the  ap- 
pellee has  always  been  held  sufficient  in  this  state. 
The  cases  holding  this  rule  have  been  fully  collected  in 
a  note  to  5  Enc.  PI.  &  Prac.  p.  7.  Nor  do  we  agree 
with  counsel  for  the  appellant  that  the  particular  allega- 
tions as  to  the  care  exercised  by  the  appellee  are  at  vari- 
ance with  the  general  allegation  of  freedom,  from  neg- 
ligence. We  may  suggest,  however,  that,  if  the  suffi- 
ciency of  the  complaint  rested  upon  the  particular  al- 
legations of  care  on  his  part,  it  would  be  very  doubtful 
if  it  would  be  sufficient. 

As  to  the  essential  element  of  liability  that  the  neg- 
ligence of  the  defendant  shall  be  the  proximate  cause  of 
the  injury,  it  has  been  specially  held,  as  a  question  of 
pleading,  that  the  fact  must  affirmatively  appear,  to  con- 
stitute a  good  complaint.  Railway  Co.  r.  Conn,  supra  ; 
Corporation  r.  Mathews,  st(f>ra\  Railway  Co.  v,  Engrer, 
stifra ;  Stone  Co.  v,  Wray,  supra ;  Pennsylvania  Co.  v, 
Gallentine,  77  Ind.  322;  Railway  Co.  r.  Krapf,  143 
Ind.  647.  With  reference  to  this  element  of  liability  it 
is  said,  in  Elliott  R.  R.,  supra  :  *'The  rule  supported 
by  the  weight  of  authority,  we  think,  is  that  one  who 
violates  the  law  is  a  wrongdoer ;  that,  ordinarily,  the 
omission  of  the  statutory  duty  is  negligence  per  se ; 
and  that,  where  the  omission  is  established,  such  negli- 
gence arises  as  a  matter  of  law.     But  such  omission  by 
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no  means  conclusively  establishes  the  company's  liabi- 
lity, for  the  injured  party  must  be  free  from  fault,  and 
the  neg-ligence  of  the  company  must  have  been  the 
proximate  cause  of  his  injury,  to  enable  him  to  recover/ ' 
— citing  many  authorities.  Ag"ain,  it  is  said,  in  the 
same  section  :  "In  no  event  is  the  omission  to  g"ive  the 
statutory  signals  sufficient,  of  itself,  to  make  outacase, 
for  there  must  be  evidence  showing*  that  it  was  the 
proximate  cause  of  the  injury."  In  the  complaint  be- 
fore us  there  is  no  allegation  supplying  this  element  of 
the  liability  sought  to  be  enforced.  To  hold  the  com- 
plaint sufficient,  we  would  be  required  to  infer,  from 
the  alleged  negligence  of  the  company,  the  generally 
alleged  care  of  the  appellee,  and  his  injury  from  the 
collision,  that  the  company's  negligence  was  the  cause 
of  the  injury.  Such  an  inference  does  not  necessarily 
arise  from  the  facts  mentioned.  Like  facts  were  al- 
leged in  Railway  Co.  v.  Conn,  supra y  and  this  court  re- 
fused to  draw  this  inference  ;  and  in  Pennsylvania  Co. 
V.  Gallentine,  supra^  the  complaint  was  held  to  be  in- 
sufficient because  it  failed  to  show  '*  that  the  injury  was 
caused  by,  or  resulted  from,  the  negligence  of  the  de- 
fendant." In  Railway  Co.  v.  McKean,  supra,  it  was 
said,  of  a  statute  requiring  signals  at  crossings,  similar 
to  our  statute,  supra,  that  '*it  is  very  evident  the  legis- 
lature did  not  intend  to  declare,  nor  have  they  so  de- 
clared, that  this  omission  of  duty  shall,  f>cr  sc,  render 
them  liable  to  damages  for  injuries.  The  injury  must 
be  shown,  by  circumstances,  at  least,  to  have  been  the 
consequence  of,  or  caused  b}%  such  neglect."  In  Bar- 
ringer  z\  Railway  Co.,  supra,  and  in  Cosgrovet'.  Rail- 
way Co.,  supra,  it  was  held  that  the  failure  to  give 
signals,  the  injury  of  the  party,  and  his  freedom  from 
negligence  did  not  justify  a  recovery^,  if  the  collision 
was  from  his  inability  to  control  his  horse.  It  is  said : 
**  In  such  case  the  plaintiff  cannot  recover,  not  because 
the  deceased  was  guilty  of  contributory  negligence, 
but  simply  because  his  death  was  not  caused  by  the 
negligence  of  the  defendant."  In  Railroad  Co.  v. 
Krapf,  supra,  a  complaint  for  negligence  was  held  bad. 
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for  a  failure  to  allege  facts  from  which  it  could  be  in- 
ferred that  the  injury  would  not  have  happened  but  for 
the  negligence  of  the  defendant.  Under  the  rule  in 
that  case  the  complaint  before  us  is  bad.  There  is  no 
allegation  that  the  appellee  could  have  heard  the  sig- 
nals, if  given,  nor  that  he  could  have  avoided  the  colli- 
sion if  he  had  heard  them  before  going  upon  the  track. 
There  is  not  even  the  general  statement  that  the  colli- 
sion or  injury  was  due  to  the  omission  of  the  company 
to  give  signals.  We  are  not  here  dealing  with  the  man- 
ner in  which  the  fact  should  be  alleged,  but  the  ques- 
tion decided  is  that  the  complaint  has  no  allegation  of 
fact  requiring  the  inference  that  the  alleged  negligence 
of  the  company  was  the  proximate  cause  of  the  injury. 
The  lower  court,  therefore,  erred  in  overruling  said 
demurrer,  and  the  judgment  is  reversed,  with  instruc- 
tion^  to  sustain  said  demurrer. 


NOTES. 

Negativing  Contributory  Negligence. — The  authorities  are  well- 
nijfh  unanimous  that,  in  an  action  for  neg-lig-ence,  the  plaintiff  need 
not  alleg-e  that  the  injury  of  which  he  complains  was  occasioned 
without  his  fault,  or  that  he  was  not  g^uilty  of  contributory  neg-li- 
geuce. 

The  Declaration  Need  not  Negative  Contributory  Negligence. — 
Goldthorpe  v,  Hardman,  2  D.  &  L.  442, 13  M.  &  W.  377,  14  h.  J.  Exch. 
61:  Dublin,  etc.,  R.  Co.  v.  Slattery,  L.  R.  3  App.  Cas.  1155  ;  Knapp 
V.  Salsbury,  2  Canipb.  500  ;  Knaresborough  v.  Belcher  Silver  Min. 
Co.,  3  Sawy.  (U.S.)  446;  Holmes  z/.  Oreg-on,  etc.,  R.  Co.,  6  Sawy. 
(U.  S.)  262 ;  Conroy  v.  Oregon  Constr.  Co.,  23  Fed.  Rep.  71. 

The  Suprenne  Court  of  the  United  States  has  never  directly  passed 
upon  this  question,  it  would  seem,  though  that  court  has  repeatedly 
held  that  the  burden  rests  upon  the  defendant  to  prove  contributory 
negligence.  Texas,  etc.,  R.  Co.  v.  Volk,  151  U.  S.  73  ;  Washington, 
etc.,  R.  Co.  v.  Harmon,  147  U.  S.  571  ;  Hough  v.  Texas,  etc.,  R.  Co., 
lOOU.  S.  213;  Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  U.  S.  291; 
Washington,  etc.,  R.  Co.  v.  Gladmon,  15  Wall.  (U.  S.)  401. 

Authoritative  Expressions. — New  Y'ork, — In  Hackford  z'.  New  York 
Cent.,  etc.,  R.  Co.,  6  I,ans.  (N.  Y.)  381,  43  How.  Pr.  (N.  Y.)  247,  the 
court  says  :  "  No  precedent  of  a  common-law  declaration  in  case  for 
uefrligence  can  be  found,  I  think,  in  which  the  plaintiff  asserts  that 
he  was  free  from  negligence,  nor  any  decision  that  he  is  bound  to 
make  such  proof.*'  In  Lee  v,  Troy,  etc..  Gas  Light  Co.,  98  N.  Y. 
U5,  the  court  says  :  **  In  the  multitude  of  cases  of  this  general  char- 
acter, we  know  of  none  which  requires  of  the  pleader  any  independ- 

6  (N.  s.)  A.  &  EJ.  R.  Cas.— 23 
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ent  or  explicit   allegation  that   the  plaintiff   himself   was   without 
fault." 

Missouri. — In  Crane  v.  Missouri  Pac.  R.  Co.,  87  Mo,  588,  25  Am.  & 
Eng-.  R.  Cas.  440,  the  court  said  :  "  It  has  been  settled  in  this  state, 
since  the  case  of  Thompson  v.  North  Missouri  R.  Co.,  51  Mo.  191, 
that  contributory  negligence  is  a  matter  of  defense,  and  that  the 
onus  of  establishing  it  is  on  the  defendant,  and  the  rule  has  been 
reiterated  in  the  late  case  of  Stephens  v.  Macon,  83  Mo.  345.  If  the 
onus  of  proving  contributory  negligence,  or  of  knowledge  on  the 
part  of  the  plaintiff  of  defective  machinery,  rests  on  the  defendant, 
it  would  be  a  singular  rule  of  pleading  to  require  a  plaintiff  to  aver 
negatively  that  he  was  not  guilty  of  contributory  negligence,  or 
did  not  have  knowledge  of  defective  machinery  ;  neither  one  of 
which  he  would  be  required  to  prove  to  make  out  his  case." 

Prevalence  of  the  Rule. — The  rule  stated  in  the  text  has  been  af- 
firmed in  the  following  states  : 

Alabama. — Mary  Lee  Coal,  etc.,  Co.  v.  Chambliss,  97  Ala.  171 ; 
Columbus,  etc.,  R.  Co.z/.  Bradford,  86  Ala.  574  ;  38  Am.  &  Eng.  R. 
Cas.  214;  Mobile,  etc.,  R.  Co.  v.  Crenshaw,  65  Ala.  566;  8  Am.  & 
Eng.  R.  Cas.  340  ;  Bromley  v.  Birmingham  Mineral  R.  Co.,  95  Ala. 
397  ;  Holt  v.  Whatley,  51  Ala.  569  ;  Smoot  v.  Wetumpka,  24  Ala.  112; 
Montgomery,  etc.,  R.  Co.  v.  Chambers,  79  Ala.  338. 

Cait/ornia.—l^ows^  v.  Meyer,  100  Cal.  592 ;  Boyd  v.  Oddous.  97 
Cal.  510;  Magee  r.  Northern  Pac.  Coast  R.  Co.,  78  Cal.  430^  Yik 
Hon  V.  Spring  Valley  Water  Works,  65  Cal.  619 ;  Robinson  v. 
Western  Pac.  R.  Co.,  48  Cal.  409. 

Florida.— OT\2Lndo  v.  Heard,  29  Fla.  581. 

GVor^^fl.— Augusta  R.  Co.  v.  Glover,  92  Ga.  132 ;  58  Am.  &  Eng. 
R.  Cas.  269 :  Georgia  Midland,  etc.,  R,  Co.  IK  Evans,  87  Ga.  673. 

///z>/<72\y.— Consolidated  Coal  Co,  v.  W^ombacher,  134  111.  57  ;  Chi- 
cago, etc.,  R.  Co.  V.  Hines,  33  111.  App.  271  ;  Chicago,  etc.,  R.  Co.  v. 
Coss,  73  111.  394  ;  Cox  v.  Brackett,  41  111.  222.  See,  contra,  Chicago, 
etc.,  R.  Co.  V.  Clough,  134  111.  580 ;  45  Am.  &  Eng.  R.  Cas.  137, 
wherein  it  was  held  that  failure  to  negative  contributory  negligence 
was  waived,  unless  taken  advantage  of  by  demurrer  or  otherwise  : 
the  obiter  dictum  in  Illinois  Cent.  R.  Co.  v.  Nowicki,  148  111.  29,  and 
Calumet  Iron,  etc.,  Co.  ^^  Martin,  115  111.  358.  In  the  last  case, 
ScHOi,FiEi.D,  J.,  says  :  **  From  the  earliest  reported  case  in  our  re- 
ports, where  the  question  was  passed  upon,  to  the  present  time — a 
period  of  time  more  than  thirty  years — the  general  rule  has  been 
declared  and  recognized  in  opinions  announced  from  time  to  time, 
that,  in  order  to  recover  for  injuries  from  negligence,  it  must  be 
alleged  and  proved  that  the  party  injured  was,  at  the  time  he  was 
injured,  observing  due  or  ordinary  care  for  his  personal  safety." 
So  much  of  this  statement  as  announces  the  necessity  to  allege  due 
care  on  the  part  of  the  plaintiff  in  obiter  dictum,  the  question  being 
upon  whom  rested  the  burden  of  proof  ;  and  none  of  the  forty-three 
cases  cited  support  such  dictum,  but  all  turn  upon  questions  of  evi- 
dence and  instructions,  except  Illinois  Cent.  R.  Co.  v.  Simmons,  38 
111.  242,  wherein  it  was  held  that  a  declaration  containing  no  aver- 
ment aji  to  the  due  care  of  the  plaintiff,  if  defective  in  that  particu- 
lar, was  cured  by  the  verdict ;  and  Chicago,  etc.,  R.  Co.  zf,  Hazzard, 
26  111.  373,  wherein  the  defendant  filed  a  plea  of  not  guilty,  and  the 
court,  although  it  said  that  no  question  was  raised  as  to  the  suffi- 
ciency of  the   declaration,  remarked  that   **  it  would  seem,  on  the 
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principles  of  correct  pleading-,  that  his  [the  plaintiff's]  exercise  of 
proper  care,  as  well  as  the  negfligence  of  the  defendant,  should  be 
alleged  in  the  declaration."  In  Schmidt  v.  Sinnott,  103  111.  160  ;  Chi- 
cago, etc.,  R,  Co.  V.  Harwood,  90  111.  425  ;  and  Missouri  Furnace  Co. 
V.  Abend,  107  111.  44,  three  other  of  the  cases  cited,  the  declaration 
in  each  case  alleg-ed  that  the  plaintiff  exercised  proper  care,  but  the 
sufficiency  of  the  declaration  was  not  questioned  or  passed  upon  by 
the  court.  In  Chicag-o,  etc.,  R.  Co.  v.  Crowder,  49  111.  App.  154,  the 
court  used  the  lang'uag'e  last  above  quoted  ;  but  the  sufficiency  of 
the  declaration  was  not  a  question  before  the  court. 

Iowa. — Mayes  z'.  Chicago,  etc.,  R.  Co.,  63  Iowa  562 ;  Albee  v,  Floyd 
County,  46  Iowa  177.  But  see  Messenger  v.  Pate,  42  Iowa  443,  in 
which  it  was  held  sufficient  to  allege  in  general  terms  that  the 
plaintiff,  was  free  from  fault.  See  also  Gregory  v,  Woodworth, 
(Iowa,  1895) ,  61  N.  W.  Rep.  962. 

Kansas, — Missouri  Pac.  R.  Co.  ^^  McCally,  41  Kan.  639,  655  ; 
Kansas  City,  etc.,  R.  Co.  r.  Phillibert,  25  Kan.  582;  Eskridge  v, 
Lewis,  51  Kan.  376. 

Kentucky.— Depp  r.  Louisville,  etc.,  R.  Co.  (Ky.,  1890),  14  S.  W. 
Rep.  363;  Louisville,  etc..  Canal  Co.  v.  Murphy,  9  Bush  (Ky.)  522  ; 
Louisville,  etc.,  R.  Co.  v.  Wolfe,  80  Ky.  82  ;  Paducah,  etc.,  R.  Co. 
?.  Hoehl,  12  Bush  (Ky.)  41. 

Minnesota. — Clark  Z',  Chicago,  etc..  R.  Co.,  28  Minn.  69  ;  Hocum 
V.  Weitherick,  22  Minn.  152. 

Mississippi. — Hickman  v.  Kansas  City,  etc.,  R.  Co.,  66  Miss.  154, 
38  Am.  &  Eng.  R.  Cas.  183. 

Missouri. — Thompson  v.  North  Missouri  R.  Co.,  51  Mo.  190 ; 
O'Connor  v.  Missouri  Pac.  R.  Co.,  94  Mo.  150  ;  Taylor  v,  Missouri 
Pac.  R.  Co.,  26  Mo.  App.  336  ;  St.  Clair  v.  Missouri  Pac.  R.  Co.,  29 
Mo.  App.  76  ;  Donovan  v.  Hannibal,  etc.,  R.  Co.,  89  Mo.  147  ;  Thorpe 
t'.  Missouri  Pac.  R.  Co.,  89  Mo.  650:  Parsons  v.  Missouri  Pac.  R. 
Co.,  94  Mo.  286 ;  Petty  v.  Hannibal  etc.,  R.  Co.,  88  Mo.  320,  28  Am. 
&  Eng.  R.  Cas.  618  ;  Crane  v.  Missouri  Pac.  R.  Co.,  87  Mo.  588  ;  25 
Am.  &  Eng.  R.  Cas.  440 ;  Kersey  v.  Garton,  77  Mo.  645 ;  Loyd  v. 
Hannibal,  etc.,  R.  Co.,  53  Mo.  509 ;  Fulks  v.  St.  Louis,  etc.,  R.  Co., 
HI  Mo.  335,  52  Am.  &  Eng.  R.  Cas.  280 ;  Hall  v.  St.  Joseph  Water 
Co.,  48  Mo.  App.  356  ;  Young  v.  Shickle,  etc..  Iron  Co.,  103  Mo.  324  ; 
Xorthrup  v.  Mississippi  Valley  Ins.  Co.  47  Mo.  435. 

Montana. — Higley  v.  Gilmer,  3  Mont.  90. 

Nebraska. — Union  Stock  Yards  Co.  v.  Conover,  38  Neb.  488. 

New  Hampshire. — Smith  v.  Eastern  R.  Co.,  35  N.  H.  356;  Corey 
I'.  Bath,  35  N.  H.  531. 

New  Jersey.— 'FsLlk  v.  New  York,  etc.,  R.  Co.,  56  N.  J.  L.  380.   . 

New  y'ork.—L,ee  v.  Troy  Citizens'  Gas  Light  Co.,  98  N.  Y.  115  ; 
Mele  V.  Delaware,  etc..  Canal  Co.,  59  N.  Y.  Super.  Ct.  367 ;  Urquhart 
I'.  Ogdensburg,  23  Hun  (N.  Y.)  75;  Wolfe  v.  Richmond  County,  11 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  270,  19  How.  Pr.  (N.  Y.)  370;  Hack- 
ford  i'.  New  York,  etc.,  R.  Co.,  6  Lans.  (N.  Y.)  381,  43  How.  Pr. 
(N.  Y.)  247  ;  Haskell  v.  Penn  Yan,  5  Lans.  (N.  Y.)  48;  Robinson  v. 
New  York  Cent.,  etc.,  R.  Co.,  65  Barb.  (N.  Y.)  146,  disapproving^ 
obiter  in  Warner  v.  New  York  Cent.,  etc.  R.  Co.,  44  N.  Y.  465. 

North  Carolina.— Under  Acts  North  Carolina,  1887,  c.  33,  the 
defendant  must  plead  contributory  negligence.  But  the  issue  may 
be  waived  by  consent,  and  need  not  be  submitted  to  the  jury.  De 
Berry  v.  Carolina  Cent.  R.  Co.,  100  N.  Car.  310. 
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North  Dakota, — In  Gram  v.  Northern  Pac.  R.  Co.,  1  N.  Dak.  252, 
it  was  held  that  the  court  properly  refused  to  sustain  **  defendant's 
objection,  made  at  the  beg"inning"  of  the  trial,  to  the  introduction  of 
any  evidence  in  support  of  the  complaint,  for  the  reason  •  •  •  that 
the  averment  and  proof  of  the  absence  of  neg-lig-ence  on  plaintiff's 
part  was  an  essential  part  of  plaintiff's  case."  Said  the  court : 
**  Respectable  authority  can  be  found  sustaining*  defendant's  posi- 
tion, but  the  decided  weight  of  recent  precedents  justifies  the  ruling- 
of  the  trial  court." 

Ohio, — Cincinnati  St.  R.  Co.  v,  Nolthenius,  40  Ohio  St.  376 ;  Mad 
River,  etc.,  R.  Co.  v.  Barber,  5  Ohio  St.  541.  In  the  former  of  these 
cases  the  court  says,  citing  the  latter :  **  If  the  plaintiff,  in  the 
averments  of  his  petition  necessary  to  state  his  cause  of  action,  by 
reason  of  his  relation  to  the  defendant  as  ag^ent,  employee  or  other- 
wise, suggests  the  implication  of  negligence  on  his  part,  that 
implication  must  be  negatived  by  an  allegation  that  he  was  without 
fault.  *  *  •  But  where  the  relation  between  the  parties  does  not 
require  of  the  plaintiff'  any  duty  toward  the  means  from  which  the 
injury  resulted,  beyond  ordinary  care  to  avoid  injury  no  such  aver- 
ment is  necessary.  Where  nothing  more  than  ordinary  care  is 
required,  that  degree  of  care  will  be  presumed."  See  also  Street 
R.  Co.  V,  Fullbright,  7  Cine.  I,.  Bull.  (Ohio)  187. 

Oregon. — Johnston  v,  Oregon  Short  Line,  etc.,  R.  Co.,  23  Oregon 
94.  In  Grant  v.  Baker,  12  Oregon  329,  the  court  held  that  the  burden 
of  proving  contributory  negligence  is  on  the  defendant,  and  said  : 
"  It  has  always  been  understood  by  this  court  that  contributory 
negligence  is  a  defense,  and  must  be  averred  as  such."  But  the 
plaintiff  **  must  so  frame  his  complaint  as  not  to  leave  an  inference 
that  Jie  was  guilty  of  negligence  that  contributed  to  his  injury." 
Kahn  v.  Ivove,  3  Oregon  206. 

South  Carolina. — Donahue  v.  Enterprise  fR.  Co.,  32  S.  Car.  299; 
Darwin  v.  Charlotte,  etc.,  R.  Co.,  23  S.  Car,  531 ;  Carter  v.  Columbia, 
etc.,  R.  Co.,  19  S.  Car.  20;  Crouch  v.  Charleston,  etc.,  R.  Co.,  21 
S.  Car.  495. 

Texas, — Denison  v,  Sanford  (Tex.  Civ.  App.,  1893),  21  S.  W.  Rep. 
784;  San  Antonio,  etc.,  R.  Co.  v.  Bennett,  76  Tex.  151;  Missouri 
Pac.  R.  Co.  V,  Watson,  72  Tex.  631 ;  Murray  ^^  Gulf,  etc.,  R.  Co.,  73 
Tex.  2  ;  Gulf,  etc.,  R.  Co.  v.  Williams,  (Tex.,  1888),  7  S.  W.  Rep.  88; 
Texas,  etc.,  R.  Co.  z'.  Murphy,  46  Tex.  356 ;  Galveston  Rope,  etc., 
Co.  V.  Burkett,  2  Tex.  Civ.  App.  308,  which  was  a  case  in  which  a 
master's  negligence  consisted  in  knowingly  employing  an  incompe- 
tent fellow-servant.  It  was  held  that  the  plaintiff  need  not  allege 
ignorance  of  the  fellow-servant's  incapacity. 

Virginia,— '^ovioWL,  etc.,  R.  Co.  v,  Gilman,  88  Va.  239  ;  48  Am.  & 
Eng.  R.  Cas.  136 ;  Southwest  Imp.  Co.  v,  Andrew,  86  Va.  270  ;  South 
West  Imp.  Co.  v.  Smith,  85  Va.  306  ;  Baltimore,  etc.,  R.  Co.  v,  Whit- 
tington,  30  Gratt.  (Va.)  805. 

Washington, — Northern  Pac.  R.  Co.  v.  Hess,  2  Wash.  383  ;  48  Am. 
&  Eng.  R.  Cas.  91. 

West  Virginia, — Carrico  v.  West  Virginia  Cent.,  etc.,  R.  Co..  35 
W.  Va.  389 ;  Berns  v.  Gaston  Gas  Coal  Co..  27  W.  Va,  285 ;  Johnson 
V,  Baltimore,  etc.,  R.  Co.,  25  W.  Va.  571 ;  Washington  v,  Baltimore, 
etc.,  R.  Co.,  17  W.  Va.  190;  Snyder  v,  Pittsburgh,  etc.,  R.  Co.,llW. 
Va.  lA,  followed  in  Fowler  v.  Baltimore,  etc.,  R.  Co.,  18  W.  Va.  579, 
8  Am.  &  Eng.  R.  Cas.  480,  and  Sheff  v,  Huntington,  16  W.  Va.  307. 
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Wisconstn, — Hoth  v.  Peters,  55  Wis.  405  ;  Randall  if.  Northwestern 
Tel.  Co.,  54  Wis.  140;  Hoyt  v.  Hudson,  41  Wis.  105 ;  Potter  r.  Chi- 
cago, etc.,  R.  Co.,  20  Wis.  533. 

Action  against  Innkeeper  for  Loss  of  Guest's  Goods. — Since  an 
innkeeper  is  prima  facie  liable  for  any  loss  or  injury  to  the  goods  of 
his  guest,  not  occasioned  by  the  act  of  Providence,  the  public 
enemies  or  the  fault  of  the  guest,  and  the  prima  facie  liability  is 
based  upon  the  presumption  that  the  loss  or  injury  arose  from  the 
negligence  or  fault  of  the  innkeeper,  contributory  negligence  of  the 
guest  is  a  matter  of  defense  which  the  innkeeper  must  show  to  ex- 
culpate himself,  and  the  complaint  is  sufficient  without  negativing 
contributory  negligence.     Bowell  v,  De  Wald,  2  Ind.  App.  303. 

The  rule  is  that  **  it  is  not  necessary  to  allege  matters  which  would 
come  more  properly  from  the  other  side,"  and  contributory  negli- 
gence is  considered  a  defense  that  the  defendant  must  make. 

Reason  of  the  Rule. — Says  Stephen,  in  his  work  on  pleading,  p. 
^:  "The  meaning  [of  the  rule]  is  that  it  is  not  necessary  to  antic- 
ipate the  answer  of  the  adversary  ;  which,  according  to  Hai^e,  C. 
J.,  is  *  like  leaping  before  one  comes  to  the  stile,*  citing^ovy^s  Case, 
1  Vent.  217. 

Burden  of  Proof. — As  to  the  burden  of  proving  contributory  neg- 
ligence, or  that  the  plaintiff  was  free  from  fault,  see  article  Contrib- 
utory Negligence,  in  Am.  &  Eng.  Ency.  Law. 

A  Different  Doctrine  in  Sonrte  States. — Though  the  general  rule  is, 
as  above  stated,  that  the  plaintiff  need  not  negative  contributory 
negligence,  yet  there  are  courts  of  considerable  respectability  which 
require  the  plaintiff  in  an  action  founded  upon  negligence  to  aver 
that  he  was  injured  without  fault  on  his  part. 

Plaintiff  Must  Negative  Contributory  Negligence. — In  the  follow- 
ing states  the  plaintiff  must  allege  that  the  accident  was  caused 
without  his  fault : 

Indiana, — Hochstettler  v,  Mosier  Coal,  etc.,  Co.,  8  Ind.  App.  442; 
Pittsburgh,  etc.,  R.  Co.  v.  Bennett,  9  Ind.  App.  92 ;  Pittsburgh,  etc., 
R.  Co.  V,  Burton,  139  Ind.  357;  Romona  Oolitic  Stone  Co.  v,  Tate, 
(Ind.  App.  1894) ,  37  N.  E.  Rep.  1065 ;  Belt.  R.,  etc.,  Co.  z/.  Mann,  107 
Ind.  89  ;  Louisville,  etc.,  R.  Co.  v.  Bryan,  107  Ind.  51 ;  Fort  Wayne 
I'.  Coombs.  107  Ind.  75 ;  Ivens  v.  Cincinnati,  etc.,  R.  Co.,  103  Ind. 
27;  Louisville,  etc.,  R.  Co.  z/.  Schmidt,  106  Ind.  73;  Hammond  v, 
Schweitzer,  112  Ind.  246;  Ohio,  etc.,  R.  Co.  v,  Hawkins,  1  Ind.  App. 
213;  Terre  Haute,  etc.,  R.  Co.  v,  Sherwood,  132  Ind.  129;  Rogers  v. 
Overton,  87  Ind.  411 ;  Pennsylvania  Co.  v.  Gallentine,  77  Ind.  322  ; 
Williams  v,  Moray,  74  Ind.  25  ;  Sullivan  v.  Toledo,  etc.,  R.  Co.,  58 
Ind.  26;  Higgins  v,  Jeffersonville,  etc  ,  R.  Co.,  52  Ind.  110;  Toledo, 
etc.,  R.  Co.  V,  Harris,  49  Ind.  119;  Jackson  v.  Indianapolis,  etc.,  R. 
Co.,  47  Ind.  454 ;  Maxfield  z/.  Cincinnati,  etc.,  R.  Co.,  41  Ind.  269; 
Jeffersonville,  etc.,  R.  Co.  v,  Bowen,  40  Ind.  545  ;  Gormley  v.  Ohio, 
etc.,  R.  Co.,  72  Ind.  31 ;  Jeffersonville,  etc.,  R.  Co.  v,  Lyon,  55  Ind. 
477, 72  Ind.  107;  Cincinnati,  etc.,  R.  Co.  v,  Peters,  80  Ind.  168; 
Louisville,  etc..  R.  Co.  ik  Lockridge,  92  Ind.  191 ;  Stevens  v.  Lafay- 
ette, etc..  Gravel  Road  Co.,  99  Ind.  392 ;  Cincinnati,  etc.,  R.  Co.  ^'. 
Butler,  103  Ind.  31 ;  Jeffersonville,  etc.,  R.  Co.  v.  Underbill,  40  Ind. 
229;  Cincinnati,  etc.,  R.  Co.  v.  Eaton,  53  Ind.  307;  Lowrey  v,  Del- 
phi, 55  Ind.  250;  Hildebrand  v,  Toledo,  etc.,  R.  Co.,  47  Ind.  399;  In- 
<lianapolis,  etc.,  R.  Co.  v,  Robinson,  35  Ind.  380;  Jeffersonville  R. 
Co.  V.  Hendricks,  26  Ind.  228;  Toledo,  etc.,  R.  Co.  v.  Bevin,  26  Ind. 
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443 ;  Michig-an,  etc.,  R.  Co.  v.  L/antz,  29  Ind.  528 ;  Toledo,  etc.,  R. 
Co.  V,  Goddard,  25  Ind.  185 ;  Evansville,  etc.,  R.  Co.  v.  Dexter,  24 
Ind.  411 ;  Riest  v,  Goshen,  42  Ind.  339 ;  Wrig-ht  v,  Indianapolis,  etc., 
R.  Co.,  18  Ind.  168;  Wabash,  etc.,  Canal  v.  Mayer,  10  Ind.  400; 
Mount  Vernon  v.  Dusouchett,  2  Ind.  586. 

Maine. — Buzzell  v,  Laconia  Mfg.  Co.,  48  Me.  113. 

Maryland. — Under  Code  Md.,  art.  75,  §  23,  form  36,  it  is  necessary 
to  allege,  in  an  action  for  an  injury  to  a  servant,  that  there  was  no 
contributory  negligence  on  his  part.  State  v.  Baltimore,  etc.,  R. 
Co.,  77  Md.  489. 

Massachusetts. — Fuller  v.  Boston,  etc.,  R.  Co.,  133  Mass.  491 ;  Ray- 
mond V.  Ivowell,  6  Cush.  (Mass.)  524.  But  see  May  v.  Princeton,  11 
Met.  (Mass.)  442,  in  which  it  was  held  that  the  plaintiff  could  prove 
that  he  was  in  the  exercise  of  due  care,  under  an  allegation  that  he 
was  injured  *'  by  reason  of  the  defects  aforesaid  in  a  highway  and 
want  of  repair  aforesaid,"  although  his  own  due  care  was  not 
averred.  In  Raymond  v.  Lowell,  6  Cush.  (Mass.)  524,  in  which 
plaintiff  sought  damages  for  an  injury'  sustained  by  reason  of  a  de- 
fective highway,  an  allegation  that  plaintiff  was  walking  *'  in  the 
due  course  of  his  business  and  in  a  proper  manner,"  was  held  suf- 
ficient after  verdict,  and  a  motion  in  arrest  of  judgment  was  denied. 

Michigan. — Thompson  v.  Flint,  etc.,  R.  Co.,  57  Mich.  300.  See 
also  Denman  z'.  Johnston,  85  Mich.  387. 

Rhode  Island.— Di  Marcho  v.  Builders'  Iron  Foundry  (R.  I.  1892), 
27  Atl.  Rep.  328;  Parker  v.  Providence,  etc..  Steamboat  Co.,  17 R.  I. 
376. 

In  Justices'  Courts. — In  Indiana  the  plaintiff  must  negative  con- 
tributory negligence  even  in  justices'  courts.  Cincinnati,  etc.,  R. 
Co.  V.  Stanley,  4  Ind.  App.  364  (Ind.  App.  1891),  27  N.  E.  Rep.  316. 

Freedom  from  Contributory  Negligence  Shown  by  Facts. — When 
the  facts  alleged  by  the  plaintiff  show  that  he  was  free  f r  jm  fault  he 
may  omit  to  allege  that  he  was  not  guilty  of  contributory  negli- 
gence. Cleveland,  etc.,  R.  Co.  v.  Keely,  138  Ind.  600 ;  Fort  Wayne, 
etc.,  R.  Co.  V.  Gruff,  132  Ind.  13;  Pennsylvania  Co.  v.  Davis,  4  Ind. 
App.  51;  Duffy  z'.  Howard,  77  Ind.  182;  Indiana  Mfg.  Co.  v,  Milli- 
can,  87  Ind.  87  ;  Jackson  jy.  Indianapolis,  etc.,  R.  Co.,  47  Ind.  454; 
Evansville,  etc.,  R.  Co.  ^^  Dexter,  24  Ind.  411 ;  Michigan,  etc.,  R. 
Co.  V.  Lantz,  29  Ind.  528;  Jeffersonville,  etc.,  R.  Co.  v.  Hendricks, 
41  Ind.  48;  Higgins  v.  Jeffersonville,  etc.,  R.  Co.,  52  Ind.  110; 
Louisville,  etc.,  R.  Co.  v.  Boland,  53  Ind.  398;  Ohio,  etc.,  R.  Co.  v. 
Nickless,  71  Ind.  271.  But  in  Thompson  v.  Flint,  etc.,  R.  Co.,  57 
Mich.  300,  which  was  an  action  for  injuries  received  by  the  plaintiff 
by  reason  of  his  horse  becoming  frightened  on  account  of  the  de- 
fective condition  of  a  railroad  crossing,  an  allegation  that  the 
plaintiff  **took  the  horse  by  the  bits,  and  attempted  to  lead  him 
gently  over  said  railroad  at  said  crossing,"  was  held  to  be  insuffi- 
cient in  the  absence  of  an  averment  of  the  actual  exercise  of  due 
care. 

Sickness  and  Loss  of  Time.— A  petition  which  alleges  that  the  ac- 
cident occurred  without  fault  on  the  plaintiff's  part  is  good,  without 
alleging  that  *'he  did  not  himself  contribute  to  the  sickness,  loss  of 
time  and  labor,  and  paralj'sis,  for  which  he  also  claims  damages." 
Ohio,  etc.,  R.  Co.  v.  Nickless,  71  Ind.  271. 

Injury  in  Disaster  of  Great  Magnitude— In  Bedford,  etc.,  R.  Co. 
V.  Rainbolt,  99  Ind.  551,  21  Am.   &  Eng.  R.  Cas.  466,  the  plaintiff 
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having"  been  precipitated  into  a  river  by  the  g-iving-  "way  of  a  bridge 
over  which  he  was  traveling  in  a  railroad  train,  it  was  held  that  his 
complaint  was  not  bad  for  failure  to  allege  that  he  was  in  the  exer- 
cise of  due  care  when  he  was  injured,  Mitchell,  J.,  saying  :  **It  is 
suggested  in  the  argument  that  it  does  not  appear  but  that  he  may 
have  conducted  himself  negligently  after  the  bridge  went  down,  in 
the  endeavor  to  extricate  himself  from  the  wreck,  etc.;  but  we  are 
not  disposed  to  hold  that  a  passenger  who  without  fault  becomes  in- 
volved in  a  disaster  of  the  apparent  magnitude  of  that  here  described 
should  be  required  to  aver  or  prove  that  he  acted  with  prudence  and 
deliberation  while  so  involved." 

Averments  in  Lieu  of  Direct  Negation  of  Contributory  Negligence. 
—In  an  action  for  injuries  received  on  a  railroad  track,  it  is  not  suf- 
ficient to  allege  that  the  plaintiif  was  at  the  time  lawfully  on  the 
track  of  the  said  railroad.  Indianapolis,  etc.,  R.  Co.  v.  Keely,  23 
Ind. 133. 

It  is  not  sufficient  to  allege  that  the  plaintiff  "has  been"  in  the 
exercise  of  due  care.  Richmond  Gas  Co.  Z'.  Baker,  (Ind.  1895), 39 N. 
E.  Rep.  552. 

Allegations  Sufficient  after  Verdict. — In  Madison  v.  Baker,  103  Ind. 
41,  an  action  for  injuries  received  by  a  traveler  on  a  defective  street, 
allegations  that  the  plaintiff,  **having  no  knowledge  of  said  ditch, 
and  believing  said  highway  to  be  in  good  repair,  and  while  driving 
his  wagon  and  team  with  care  along  the  same,  without  any  fault  or 
negligence  on  his  part"  was  injured  by  the  upsetting  of  his  wagon, 
etc..  were  held  sufficient  after  verdict. 

Illegal  Sale  of  Intoxicating  Liquor. — In  an  action  by  a  wife  against 
a  liquor  dealer  for  personal  injuries  and  non-support  due  to  the  un- 
lawful sale  of  intoxicating  liquor  by  the  defendant  to  her  husband, 
she  need  not  allege  that  she  was  free  from  contributory  negligence. 
Beem  v.  Chestnut,  120  Ind.  390. 

Negligent  Use  of  Fire. — Where  the  injury  complained  of  was 
caused  by  fire  which  the  defendant  negligently  permitted  to  escape, 
it  is  not  sufficient  to  allege  that  the  fire  was  permitted  to  escape 
without-  the  fault  of  the  plaintiff,  but  it  must  be  alleged  that  the 
plaintiflF  was  not  guilty  of  any  negligence  that  contributed  to  the 
injury  sustained  by  him.  Wabash,  etc.,  R.  Co.  v,  Johnson,  96  Ind.  40. 
Actions  by  Executors  and  Administrators. — In  an  action  by  a  per- 
sonal representative  for  the  negligent  killing  of  his  decedent,  it  is 
unnecessary  to  allege  freedom  from  fault  on  the  part  of  such  per- 
sonal representative.     Indiana  Mfg.  Co.  v.  Millican,  87  Ind.  87. 

In  Actions  for  Injuries  to  Infants  -Due  Care  on  the  Part  of  Par- 
ents.—In  Pittsburg,  etc.,  R.  Co.  7'.  Vining,  27  Ind.  513,  it  was  held 
that  in  an  action  for  injury  to  a  child  seven  years  old,  it  was  suffi- 
cient to  allege  that  it  was  injured  without  fault  of  its  parents,  with- 
out alleging  that  the  child  was  not  guilty  of  negligence.  And  so  in 
Lafayette,  etc.,  R.  Co.  r'.  Huffman,  28  Ind.  287,  such  allegation  was 
held  sufficient  where  the  child  was  five  years  old.  In  New  York, 
etc..  R.  Co.  z*.  Mushrush,  11  Ind.  App.  192,  the  action  was  brought 
hy  a  parent  for  the  death  of  his  twelve-j'ear-old  son,  who  had  been 
run  over  by  a  train  at  a  depot  to  which  he  had  been  sent  to  meet  his 
•sister.  It  being  alleged  that  the  parent  was  free  from  fault,  it  was 
held  unnecessary  to  allege  that  the  boy  had  sufficient  discretion  to 
go  to  the  depot. " 
Due  Care  on  the  Part  of  Child  Only.— In  Cleveland,  etc.,  R.  Co.  r. 
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Keely,  138  Ind.  600,  where  the  child  was  eleven  years  old,  it  was  held 
sufficient  to  allege  that  he  was  free  from  fault.  In  1/Ouisville,  etc., 
Consol.  R.  Co.  V,  Pritchard,  131  Ind.  564,  a  complaint  alleg-ing^  that 
the  plaintiff,  an  infant,  was  driving-  a  two-horse  team  over  a  railroad 
track,  and  also  alleging  that  he  was  in  the  exercise  of  due  care,  was 
held  good,  the  age  of  the  plaintiff  not  appearing. 

Due  Care  on  the  Part  of  Both  Parent  and  Child. — In  Sullivan  v. 
Toledo,  etc.,  R.  Co.,  58  Ind.  26,  it  was  held  that  in  an  action  for  the 
death  of  a  minor  child  it  should  be  alleged  that  both  the  child  and 
its  parents  were  without  fault,  and  such  allegation  was  held  neces- 
sary also  in  Terre  Haute,  etc.,  R.  Co.  v,  Tappenbeck,  9  Ind.  App. 
422,  a  case  where  the  child  was  nine  years  old.  A  general  aver- 
ment that  both  a  five-year-old  infant  and  its  parents  were  free  from 
fault  is  sufficient,  and  such  an  allegation  is  a  statement  of  fact  and 
not  a  conclusion  of  law.  Washburn  v.  Chicago,  etc.,  R.  Co.,  68 
Wis.  474. 

Sufficiency  of  General  Averments. — But  even  in  those  jurisdic- 
tions, where  the  facts  alleged  raise  no  presumption  of  contributory 
negligence,  a  general  averment  that  the  injury  was  occasioned 
without  the  fault  of  the  plaintiff  is  considered  sufficient,  without 
alleging  specific  acts  to  show  the  exercise  of  prudence,  and  without 
averring  in  so  many  words  that  the  plaintiff  was  not  guilty  of  con- 
tributorj''  negligence. 

Negativing  in  General  Terms. — Said  the  Supreme  Court  of  Indiana^ 
in  Ohio,  etc.,  R.  Co.  v.  Walker,  113  Ind.  196,  32  Am.  &  Eng.  R.  Gas. 
121,  after  collecting  and  reviewing  the  cases  :  **  The  rule  that  the 
general  averment  is  sufficient  has  been  so  long  established,  and  so 
often  approved,  that  we  should  feel  bound  to  adhere  to  it  even  if  we 
doubted  its  soundness  ;  but  we  think  its  soundness  can  be  vindicated 
on  principle.  It  is  in  the  nature  of  a  negative  fact,  and  an  aver- 
ment of  such  a  fact  cannot  be  made  with  the  same  particularity  as 
an  affirmative  one.  The  elementary  books,  recognizing  this,  agree 
that  in  such  cases  a  general  averment  is  ordinarily  sufficient.  It  is 
evident  that  any  other  rule  would  be  practically  incapable  of 
enforcement,  for  a  negative  fact  can  seldom  be  alleged,  except 
generally  and  by  way  of  denial,  since  any  other  course  would  require 
a  process  of  exclusion  and  elimination  that  would  lead  to  an  almost 
endless  pleading.  If  the  specific  facts  absolving  the  plaintiff  from 
fault  must  be  pleaded,  then  it  would  be  necessary  to  enumerate 
every  fact  that  might  be  considered  as  tending  to  charge  him  with 
fault,  and  negative  its  existence.  In  some  cases  this  process  of 
enumeration  and  exclusion  would  be  practically  impossible.  In 
others  it  would  lead  to  a  prolixity  of  pleading  that  would  do  no 
good,  but  would  produce  uncertainty  and  confusion.'* 

In  Pittsburgh,  etc.,  R.  Co.  v,  Wright,  80  Ind.  184,  the  court  says: 
**  The  averment  that  the  plaintiff  was  without  fault  is  of  a  technical 
character  and  admits  of  any  legitimate  proof  by  which  its  truth  can 
be  established,  and  as  matter  of  pleading  it  makes  the  complaint 
good  in  that  respect  against  all  mere  inferences  of  contributory 
negligence,  unless  the  inference  arises  as  a  necessary  legal  conclu- 
sion from  the  facts.  Other  cases  declaring  the  same  rule  :  New 
York,  etc.,  R.  Co.  v*  Mushrush,  11  Ind.  App.  192;  Evansville,  etc.. 
R.  Co.  Z'.  Krapf,  (Ind.,  1894),  36  N.  E.  Rep.  901;  Kentucky,  etc.. 
Bridge  Co.  v,  McKinnej',  9  Ind.  App.  213 ;  I^ake  Erie,  etc.,  R.  Co.  v. 
Griffin,  8  Ind.  App.  47;  Evansville,  etc.,  R.  Co.,  Z'.  Weikle,  6  Ind. 
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App.  340 ;  Chicago,  etc.,  R.  Co.  i'.  Smith,  6  Ind.  App.  262  ;  Ohio,  etc.. 
R.  Co.  V,  Hill,  7  Ind.  App.  255;  Citizens'  St.  R.  Co.  v.  Merl,  134  Ind. 
609 ;  Phenix  Ins.  Co.  v.  Pennsylvania  R.  Co.,  134  Ind.  215,  56  Am.  & 
Eng".  R.  Cas.  215  ;  Evansville,  etc.,  R.  Co.  v.  Athon,  6Ind.  App.  295 ; 
Citizens'  St.  R.  Co.  v,  Spahr,  7  Ind.  App.  23  ;  Fort  Wayne,  etc.,  R. 
Co.  V.  Gruff,  132  Ind.  13 ;  Chicago,  etc..  Coal  R.  Co.  v.  McDaniel,  134 
Ind.  166,  Ohio,  etc.,  R.  Co.  Z'.  Levy,  134  Ind.  343 ;  Pennsylvania  Co. 
;•.  McCormack,  131  Ind.  250;  Louisville,  etc.,  Consol.  R.  Co.  z'.-Sum- 
mers,  131  Ind.  241 ;  Ohio,  etc.,  R.  Co.  v,  McDaneld,  5  Ind.  App.  108 ; 
Mississinewa  Min.  Co.  if.  Patton,  129  Ind.  472;  Louisville,  etc.,  R. 
Co.  z'.  Berry,  2  Ind.  App.  427 ;  Alexandria  Min.,  etc.,  Co.  v.  Painter, 
1  Ind.  App.  587  ;  Kentucky,  etc..  Bridge  Co.  v.  Quinkert,  2  Ind.  App. 
244;  Louisville,  etc.,  R.  Co.  v,  Stommel,  126  Ind.  35;  Columbus  ?». 
Strassner,  124  Ind.  482 ;  Chicago,  etc.,  R.  Co.  v.  Barnes,  2  Ind.  App. 
213:  Allen  County  v,  Creviston,  133  Ind.  39 ;  Louisville,  etc.,  R.  Co. 
r.  Sandford,  117  Ind.  265;  Anderson  v.  Hervey,  67  Ind.  420;  Evans- 
ville. etc.,  R.  Co.  v.  Crist.  116  Ind.  446 ;  Elkhart  v.  Witman,  122  Ind. 
538;  Pittsburgh,  etc.,.  R.  Co.  r.  Hixon,  110  Ind.  225;  Rushville  v. 
Foe,  85  Ind.  83;  Toledo,  etc.,  R.  Co.  v,  Brannagan,  75  Ind.  490; 
Lusk  V.  Davis,  27  Ind.  334;  Gregory  v.  Woodworth  (Iowa,  1895),  61 
N.  W.  Rep.  962. 

Not  a  Conclusion  of  Law. — In  Di  Marcho  v.  Builders*  Iron  Foun- 
dry (R.  I.  1892),  27  Atl.  Rep.  328,  the  court  said  :  *»  The  defendant 
objects  to  the  sufficiency  of  the  allegation  that  the  plaintiff  was  in 
the  exercise  of  due  care.  He  insists  that  such  an  allegation  is 
merely  an  inference  or  conclusion  of  law,  and  that  the  plaintiff 
should  set  forth  particularly  the  acts  he  was  engaged  in  doing  at  the 
time  of  receiving  the  injuries,  so  that  it  may  appear  whether  or  not  he 
was  in  the  exercise  of  due  care.  We  do  not  agree  with  the  defendant 
that  the  allegation  that  the  plaintiff  was  in  the  exercise  of  due  care 
is  an  inference  or  conclusion  of  law.  It  is  rather,  at  least  generally, 
an  inference  of  fact  ;'*  but  said  they  :  **  We  think  that  the  plaintiff 
may  properly  be  required  to  state  the  particular  work  he  was  en- 
gaged in  at  the  time  of  receiving  the  injuries,  in  connection  with 
the  allegation  that  he  was  in  the  exercise  of  due  care." 


St.  Louis  &  S.  F.  R.  Co. 

V, 

Mathews.* 

{Supreme  Court  of  the  United  States y  Jan.  ^,  iSgy.) 

Liability  of  Railroads  for  Fires  from  Locomotives— Validity  of 
Statute. — A  state  statute  making  every  railroad  corporation  owning 
or  operating  a  railroad  in  the  state  responsible  in  damages  for 
property  of  any  person  injured  or  destroyed  by  fire  communicated 

*See  notes  at  end  of  case. 
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by  its  locomotive  engines,  and  declaring*  that  such  corporation* 
have  an  insurable  interest  in  property  along-  their  routes,  and  au- 
thorizing- them  to  insure  such  property  for  their  protection  against 
such  damages  is  a  constitutional  and  valid  exercise  of  the  legisla- 
tive power  of  the  state,  and  does  not  deprive  such  corporations  of 
their  property  without  due  process  of  law,  nor  does  it  deny  to  them 
the  equal  protection  of  the  laws,  nor  does  it  impair  the  obligation  of 
the  contracts  previously  made  between  them  and  the  state  bj'  their 
incorporation  under  general  laws  authorizing  them  to  convey  pas- 
sengers and  freight  over  their  roads  by  the  use  of  locomotive  en- 
gines. 

In  Error  to  the  Supreme  Court  of  the  State  of  Mis- 
souri. 

This  was  an  action  broug'ht  in  an  inferior  court  of 
the  state  of  Missouri,  by  an  owner  of  land  in  St.  Louis 
county,  ag*ainst  a  railroad  corporation  organized  under 
the  laws  of  the  state,  and  owning*  and  operating*  w^ith 
locomotive  engines  a  line  of  railway  adjoining  the 
plaintiff's  land,  to  recover  damages  for  the  destruction 
of  the  plaintiff's  dwelling  house,  barn,  out-buildings, 
shrubbery,  and  personal  property  upon  that  land,  by 
fire  communicated  from  one  of  those  engines,  on  Aug- 
ust 9,  1887. 

The  petition  contained  two  counts, — the  first  of 
which  alleged  negligence  on  the  part  of  the  defendant, 
and  the  second  did  not,  but  was  founded  on  the  statute 
of  Missouri  of  March  31,  1887,  by  which  '*each  rail- 
road corporation,  owning  or  operating  a  railroad  in  this 
state,  shall  be  responsible  in  damages  to  every  person 
and  corporation  whose  property  may  be  injured  or  de- 
stroyed by  fire  communicated,  directly  or  indirectly,  by 
locomotive  engines  in  use  upon  the  railroad  owned  or 
operated  by  such  railroad  corporation  ;  and  each  such 
railroad  corporation  shall  have  an  insurable  interest  in 
the  property  upon  the  route  of  the  railroad  owned  or 
operated  by  it,  and  may  procure  insurance  thereon  in 
its  own  behalf,  for  its  protection  against  such  damages.'' 
Laws  1887,  p.  101  ;  Rev.  St.  1889,  §  2615. 

The  answer,  among  other  defenses,  set  up  that  the 
statute  violated  the  constitution  of  the  United  States, 
by  depriving  the  defendant  of  its  property  without  due 
process  of  law,  and  by  denying  to  it  the  equal  protec- 
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tion  of  the  laws,  and  by  impairingf  the  obligation  of  the 
contract  made  between  it  and  the  state,  **by  the  terms 
and  provisions  of  which  it  was  impliedly  agreed  that 
said  defendant  mig'ht  and  could  use  fire  for  the  purpose 
of  g"enerating  steam  to  propel  said  locomotive  engines 
and  cars  attached  thereto,  and  be  responsible  only  for 
the  neglig^ent  and  careless  use  thereof." 

The  defendant  was  incorporated  September  10,  1875, 
under  the  g-eneral  laws  of  the  state,  which  authorized 
railroad  corporations  to  be  formed  by  voluntary  articles 
of  association  filed  in  the  ofiice  of  the  secretary  of  state, 
and  to  lay  out  and  construct  their  railroad,  to  take  lands 
for  the  purpose,  and  ''to  take  and  convey  persons  and 
property  on  their  railroad  by  the  power  or  force  of 
steam,  or  of  animals,  or  by  any  mechanical  power^ 
and  to  receive  compensation  therefor."  Gen.  St.  1865, 
c.  63,  j^§  1,  2 ;  Rev.  St.  1889,  §$5  2542,  2543. 

At  the  trial  the  plaintiff  introduced  evidence  tendinis 
to  support  the  alleg-ations  of  the  petition  ;  and  the 
court,  at  his  request,  instructed  the  jury  that  *'if  the}- 
believe,  from  the  evidence,  that  during-  the  month  of 
August,  1887,  plaintiff  was  the  owner  of  the  land  in 
the  petition  described,  and  defendant  was  the  owner  or 
operating  a  railroad  adjoining-  said  land,  having-  loco- 
motive eng-ines  in  use  upon  said  road,  and  that  on  Aujlt- 
ust  9,  1887,  fire  was  communicated  from  a  locomotive 
engine  then  in  use  upon  the  railroad  owned  or  operated 
by  defendant  to  plaintiff 's  property  on  his  said  land, 
and  thereby  the  buildingfs  and  other  property  in  the 
petition  mentioned,  or  any  of  it,  were  destroyed,  then 
the  jury  will  find  for  the  plaintiff." 

The  court  refused  to  g-ive  to  the  jury  the  followini^ 
instruction,  requested  by  the  defendant  :  "Thoug-h  the 
jury  may  believe,  from  the  evidence,  that  fire  was  com- 
municated from  a  locomotive  engfine  in  use  on  defend- 
^nts  railroad  to  plaintiff's  property,  as  charg-ed  in  the 
second  count  of  plaintiff's  petition,  yet  that  fact  is  only 
tj^ima  facie  evidence  of  neg-lig-ence  on  the  part  of  de- 
fendant, and,  unless  the  jury  believe  from  the  whole 
evidence  in  the  case,  that  said  fire  was  either  neg^ligent- 
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ly  set  out  by  defendant,  or  was  communicated  to 
plaintiff's  property  by  reason  of  defendant's  neg"li- 
g'ence,  the  plaintiff  cannot  recover." 

The  defendant  excepted  to  the  instruction  given,  as 
well  as  to  the  refusal  to  instruct  as  requested,  and, 
after  verdict  and  judgment  for  the  plaintiff,  appealed  to 
the  supreme  court  of  the  state,  which  held  the  statute 
to  be  constitutional,  and  affirmed  the  judgTnent. 
Matthews  v.  St.  Louis,  etc.,  R.  Co.,  121  Mo.  298. 
The  defendant  sued  out  this  writ  of  error. 

D.  D.  Duncan  and  Z.  F,  Parker^  for  plaintiff*  in 
error. 

Percy  Werner  ^xiA  Garland  Pollard,  for  defendant  in 
error. 

Mr.  Justice  Gray,  after  stating-  the  case,  delivered 
the  opinion  of  the  court. 

The  only  question  presented  by  the  record,  of  which 
this  court  has  jurisdiction,  is  whether  there  is  anything 
inconsistent  with  the  constitution  of  the  United  States 
in  the  statute  of  Missouri  of  March  31,  1887,  by  which 
every  railroad  corporation  owning  or  operating  a  rail- 
road in  the  state  is  made  responsible  in  damages  for 
property  of  any  person  injured  or  destroyed  by  fire 
•communicated  by  its  locomotive  engines,  and  is  declared 
to  have  an  insurable  interest  in  property  along  its  route, 
and  authorized  to  insure  such  property»  for  its  protec- 
tion against  such  damages. 

It  has  been  strenuously  argued,  in  behalf  of  the 
plaintiff  in  error,  that  this  statute  is  an  arbitrary,  un- 
reasonable, and  unconstitutional  exercise  of  legislative 
power,  imposing  an  absolute  and  onerous  liability  for 
the  consequences  of  doing  a  lawful  act,  and  of  conduct- 
ing a  lawful  business  in  a  lawful  and  careful  manner, 
and  that  the  statute  violates  the  constitution  of  the 
United  States,  by  depriving  the  railroad  company  of 
its  property  without  due  process  of  law,  by  denying  to 
it  the  equal  protection  of  the  laws,  and  by  impairing: 
the  obligation  of  the  contract  previously  made  between 
it  and  the  state  by  its  incorporation  under  general  laws 
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authorizing"  it  to  convey  passengfers  and  freig'ht  over 
its  railroad  by  the  use  of  locomotive  engfines. 

The  arg-ument  that  this  statute  is  in  excess  of  the 
power  of  the  legrislature  may  be  the  most  satisfactorily 
met  by  first  tracing-  the  history  of  the  law  regarding 
the  liability  of  persons  for  fire  originating*  on  their  ow^n 
premises  and  spreading  to  the  property  of  others. 

At  common  law,  every  man  appears  to  have  been 
obliged,  by  the  custom  of  the  realm,  to  keep  his  fire 
safe,  so  that  it  should  not  injure  his  neighbor,  and  to 
have  been  liable  to  an  action  if  a  fire,  lighted  in  his 
own  house,  or  upon  his  land,  by  the  act  of  himself,  or 
of  his  servants  or  g^uests,  burned  the  house  or  property 
of  his  neighbor,  unless  its  spreading-  to  his  neighbor's 
property  w-as  caused  by  a  violent  tempest  or  other  in- 
evitable accident  which  he  could  not  have  foreseen. 
Thirning,  C.  J.,  and  Markham,  J.,  in  Beaulieu  r. 
Finglam,  Y.  B.  2  Hen.  IV.  p.  18 ;  Anonymous,  Cro. 
Eliz.  10;  1  Rolle,  Abr.  1,  ''Action  sur  Case,"  B;  1 
D'Anv.  Abr.  ''Actions,"  B;  Turberville  r.  Stamp, 
IComyns,  Rep.  32,  1  Salk.  13  ;  Holt,  9  ;  1  Ld.  Raym. 
264;  12  Mod.  152  ;  Com.  Dig.  "Action  upon  the  Case 
for  Negligence,"  A,  6 ;  1  Vin.  Abr.  215,  216;  1  Bac. 
Abr.  "Action  on  the  Case."  F  (Am.  Ed.  1852)  p.  122  ; 
Canterbury  x\  Attorney  General,  1  Phil.  316;  Filliter  f. 
Phippard,  11  Q.  B.  347,  354;  Furlong  r.  Carroll,  7 
Ont.  App.  145,  159. 

The  common-law  liability  in  case  of  ordinary  acci- 
dent, without  proof  of  negligence,  was  impliedly 
recognized  in  the  statute  of  Anne,  passed  within  10 
years  after  the  decision  in  Turberville  z'.  Stamp,  above 
cited,  and  providing  that  "no  action,  suit,  or  process 
whatsoever  shall  be  had,  maintained,  or  prosecuted 
ag^ainst  any  person  in  whose  house  or  chamber  any  fire 
shall  accidentally  begin,  or  any  recompense  be  made  by 
such  person  for  any  damage  suffered  or  occasioned 
therebv  ;  any  law  or  usage  oi  custom  to  the  contrary 
notwithstanding."  St.  6  Anne  (1707)  c.  31  [58]  §  7  ;  8 
Statutes  of  the  Realm,  795  ;  St.  10  Anne  (1711)  c.  14 
[24]  §  1  ;  9  Statutes  of  the  Realm,  684.     By  the  statute 
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of  14  Geo.  III.  (1774)  c.  78,  §  86,  the  statute  of  Anne 
was  extended  to  "any^person  in  whose  house,  chamber, 
stable,  barn  or  other  buildin«r,  or  on  whose  estate,  any 
fire  shall  accidentally  beg-in." 

In  modern  times,  in  Eng-land,  the  strict  rule  of  the 
common  law  as  to*  civil  liability  in  damages  for  fire 
origfinating"  on  one's  own  land  and  spreading^  to  property 
of  another,  has  been  recog^nized  as  still  existing",  except 
so  far  as  clearly  altered  by  statute. 

In  Rex  V,  Pease,  4  B.  &  Ad.  30,  1  N.  &  M.  690,  a 
corporation  expressly  authorized  b)'^  act  of  parliament 
to  establish  a  railway  between  certain  points,  and  to 
use  locomotive  eng-ines  thereon,  was  held  not  to  be 
liable  to  an  indictment  for  a  nuisance  by  frig-htening* 
horses  traveling*  upon  a  hig^h  way  parallel  to  the  railroad. 

In  Aldridge  v.  Railway  Co.,  3  M.  <&  G.  515,  4  Scott, 
N.  R.  156,  which  was  an  action  against  a  railway  cor- 
poration created  by  similar  acts  of  parliament  to  recover 
damag-es  for  property  destroyed  by  fire  kindled  by 
sparks  from  a  locomotive  engine,  it  was  argued  for  the 
plaintiff  that  by  the  common  law  a  civil  action  for 
damages  could  be  sustained  by  proof  of  injury,  with- 
out evidence  of  negligence.  See  Broom,  Leg.  Max. 
(5th  Ed.)  366,  367 ;  Holmes,  Com.  Law,  85-88.  But 
the  court  held  that  the  corporation  could  not  be  held 
liable,  unless  negligent.  In  Piggot  v.  Railway  Co.,  3 
C.  B.  229,  the  same  rule  was  recognized,  although  the 
fact  of  the  property  having  been  fired  by  sparks  from 
the  engine  was  held  sufficient  proof  of  negligence. 

In  the  course  of  the  argument  in  Blyth  v.  Water- 
works Co.,  11  Exch.  781,  783,  Baron  Martin  said : 
*'I  held,  in  a  case  tried  at  Liverpool,  in  1853,  that  if 
locomotives  are  sent  through  the  country  emitting 
sparks,  the  persons  doing  so  incur  all  the  responsibili- 
ties of  insurers, — that  they  were  liable  for  all  the 
consequences." 

In  Vaughan  v.  Railway  Co.,  3  H.  &  N.  743,  the  court 
of  exchequer  held  that  a  railway  company,  expressly 
authorized  by  its  charter  to  use  locomotive  engines  on 
its  railway,  was  responsible  for  damages    caused  to 
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property  by  fire  communicated  from  such  engines, 
although  it  had  taken  every  precaution  in  its  power  to 
prevent  the  injury.  But  the  judgement  was  reversed  in 
the  exchequer  chamber,  and  Lord  Chief  Justice 
CocKBURN  said  :  *' Although  it  may  be  true  that,  if  a 
person  keeps  an  animal  of  known  dangerous  propen- 
sities, or  a  dangerous  instrument,  he  will  be  responsible 
to  those  who  are  thereby  injured,  independently  of  any 
negligence  in  the  mode  of  dealing  with  the  animal,  or 
using  the  instrument,  yet,  when  the  legislature  has 
sanctioned  and  authorized  the  use  of  a  particular  thing; 
and  it  is  used  for  the  purpose  for  which  it  was  author- 
ized, and  every  precaution  has  been  used  to  prevent 
injury,  the  sanction  of  the  legislature  carries  with  it 
this  consequence,  that  if  damage  results  from  the  use 
of  such  thing  independently  of  negligence,  the  party 
using  it  is  not  responsible."    5  H.  &  N.,  679,  685. 

The  final  decision  in  that  case  has  since  been  con- 
sidered in  England  as  establishing  that  a  railway  com-, 
pany  which  by  act  of  parliament  has  been  expressly 
authorized  to  use  locomotive  engines  upon  its  railway, 
without  being  declared  to  be  responsible  for  fires  com- 
municated from  those  engines,  is  not,  in  the  absence  of 
negligence  on  its  part,  liable  for  damages  caused  by 
such  fires.  Fremantle  v.  Railway  Co.,  10  C.  B.  N.  S., 
89;  Railwav  Co.  v.  Brand,  L.  R.  4  H.  L.  171 ;  Smith 
V,  Railway  Co.,  L.  R.  6  C.  P.  14,  21,  22  ;  Railway  Co. 
V.  Truman,  L.  R.  11  App.  45. 

On  the  other  hand,  a  railway  company,  chartered  by 
act  of  parliament  in  1832  to  make  and  maintain  a  **rail- 
way  or  tramroad  for  the  passage  of  wagons,  engines 
and  other  carriages"  for  the  purpose  of  conveying 
coals  and  other  minerals,  and  neither  expressly  author- 
ized nor  prohibited  to  use  locomotive  engines,  was  held 
liable  for  damages  by  sparks  from  such  an  engine, 
although  proved  to  have  taken  all  reasonable  precau- 
tions to  pteveht  the  emission  of  sparks  :  Mr.  Justice 
Bi^ACKBURN  saying  that  '*the  defendants  were  using  a 
locomotive  engine  with  no  express  parliamentary 'pow- 
ers making  lawful  that  use,  and  they  are,  therefore,  at 
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common  law,  bound  to  keep  the  eng-ines  from  doing" 
injury,  and,  if  the  sparks  escape  and  cause  damage, 
the  defendants  are  liable  for  the  consequences,  though 
no  actual  negligence  be  shown  on  their  part,"  and  that, 
in  order  to  bring  them  within  the  decision  in  Vaughan 
V,  Railway  Co.,  above  cited,  '*it  is  essential  to  show 
that  their  act  authorized  the  use  of  locomotive  engines, 
and  it  is  not  enough  to  show  that  it  authorized  the 
making  and  using  of  a  railway,  and  that  there  are  no 
words  either  prohibiting  the  use  of  locomotives  or 
showing  that  the  legislature  meant  to  prohibit  the  use.'* 
Jones  z\  Railway  Co.,  L.  R.  3  Q.  B.  733. 

So  where  acts  of  parliament,  authorizing  and  regu- 
lating the  use  of  locomotive  engines  on  turnpike  and 
other  roads,  provided  that  nothing  in  the  acts  contained 
should  be  construed  as  authorizing  anj^  person  to  use 
upon  the  highway  a  locomotive  engine  so  constructed 
or  used  as  to  cause  a  public  or  private  nuisance,  and 
that  every  person  so  using  such  an  engine  should  be 
liable  to  an  action  for  such  use,  when  such  an  action 
could  have  been  maintained  before  the  passage  of  the 
acts,  the  court  of  appeal  held  that  a  man  who  used 
upon  a  public  highway  a  locomotive  engine  constructed 
in  conformity  with  the  provisions  of  the  acts,  and  man- 
aged and  conducted  with  all  reasonable  care  and  with- 
out negligence,  was  liable  for  a  destruction  of  property 
on  land  adjoining  the  highway  by  sparks  proceeding 
from  his  engine  ;  Lord  Justice  BramweLtL  saying : 
"The  passing  of  the  engine  along  the  road  is  con- 
fessedly dangerous,  inasmuch  as  sparks  cannot  be 
prevented  from  flying  from  it.  It  is  conceded  that,  at 
common  law,  an  action  may  be  maintained  for  the  injury 
suff^ered  by  the  plain tiff^s.  The  locomotive  acts  are 
relied  upon  as  affording  a  defense ;  but,  instead  df 
helping  the  defendant,  they  show,  not  only  that  an 
action  would  have  been  maintainable  at  common  law, 
but  also  that  the  right  to  sue  for  injury  is  carefully 
preserved.  It  is  just  and  reasonable  that,  if  a  person 
uses  a  dangerous  machine,  he  should  pay  for  the  dam- 
age which  it  occasions.     If  the  reward  which  he  gains 
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for  the  use  of  the  machine  will  not  pay  for  the  damage, 
it  is  mischievous  to  the  public,  and  ought  to  be  sup- 
pressed, for  the  loss  ought  not  to  be  borne  by  the 
community  or  the  injured  person.  If  the  use  of  the 
machine  is  profitable,  the  owner  ought  to  pay  compen- 
sation for  the  damage."  Powell  v.  Fall,  5  Q.  B. 
Div.  597. 

In  this  country  the  strict  rule  of  the  common  law  of 
England  as  to  liability  for  accidental  fires  has  not  been 
generally  adopted  ;  but  the  matter  has  been  regulated, 
in  many  states,  by  statute.  Clark  v.  Foot,  8  Johns. 
329:  Bachelder  v.  Heagan,  18  Me.  32;  Tourtellot  v. 
Rosebrook,  11  Met.  (Mass.)  460;  Finley  z*.  Langston, 
12  Mo.  120 ;  Miller  v.  Martin,  16  Mo.  508 ;  Catron  v. 
Nichols,  81  Mo.  80:  Cooley,  Torts,  14,  590-592;  1 
Thomp.  Neg.  148-150. 

In  the  colony  of  Massachusetts,  from  the  first  settle- 
ment, it  was  an  object  of  legislation,  **  for  the  preser- 
vation of  houses,  hay,  boards,  timber,  etc."  1  Mass. 
Col.  Rec.  (1631)  90;  (1639)  281;  3  Mass.  Col.  Rec. 
(1646)  102.  In  1660,  or  earlier,  it  was  enacted  that 
**  whoever  shall  kindle  any  fires  in  the  woods,  or 
ffrounds  lying  in  common,  or  inclosed,  so  as  the  same 
shall  run  into  corn  grounds  or  inclosures,"  at  certain 
seasons,  should  **  pay  all  damages,  and  half  so  much 
for  a  fine  :  *  *  *  Provided  that  any  man  may  kindle 
fire  in  his  own  ground  so  as  no  damage  come  thereby 
either  to  the  country  or  to  any  particular  person." 
Mass.  Col.  Laws  1660,  p.  31 ;  Id.  1672,  p.  51. 

Soon  after  the  introduction  of  railroads  into  the 
United  States,  the  legislature  of  the  state  of  Massachu- 
setts, by  St.  1837,  c.  226,  provided  that  a  railroad  cor- 
poration should  be  held  responsible  in  damages  for  any 
injury  done  to  buildings  or  other  property  of  others  by 
fire  communicated  from  its  locomotive  engines,  ''unless 
the  said  corporation  shall  show  that  they  have  used  all 
due  caution  and  diligence,  and  employed  suitable  expe- 
dients to  prevent  such  injury,"  and  that  any  railroad 
corporation  should  have  an  insurable  interest  in  prop- 
erty along  its   route  for  which    it  might   be  so   held 
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responsible  in  damages,  and  might  procure  insurance 
thereon  in  its  own  behalf. 

Three  years  later,  that  statute  was  repealed,  and  was 
re-enacted  with  the  omission  of  the  clause  above  quoted, 
thus  making  the  liability  of  the  railroad  corporation 
absolute,  and  not  dependent  upon  negligence  on  its 
part.  And  the  statute  in  this  form,  with  merely  verbal 
changes,  has  been  continued  in  force  by  successive  re- 
enactments.  St,  1840,  c.  85 ;  Gen.  St.  1860,  c.  63,  § 
101 ;  St.  1874,  c.  372,  §  106 ;  Pub.  St.  1882,  c.  112. 
§214. 

In  the  first  reported  case  under  this  statute,  it  was 
held  by  the  supreme  judicial  court  of  Massachusetts 
that  the  liability  of  the  railroad  company  was  not  re- 
stricted to  a  building  by  the  side  of  its  road,  which  the 
very  particles  of  fire  emanating  from  the  engines  fell 
upon  and  kindled  a  flame  in,  but  extended  to  a  building 
across  a  street,  set  on  fire  by  sparks  wafted  by  the  wind 
from  the  first  building  while  it  was  burning ;  and 
Chief  Justice  Shaw,  in  delivering  judgment,  said : 
**  We  consider  this  to  be  a  statute  purely  remedial,  and 
not  penal.  Railroad  companies  acquire  large  profits  by 
their  business.  But  their  business  is  of  such  a  nature 
as  necessarily  to  expose  the  property  of  others  to  dan- 
ger, and  yet,  on  account  of  the  great  accommodation 
and  advantage  to  the  public,  companies  are  authorized 
by  law  to  maintain  them,  dangerous  though  they  are  ; 
and  so  they  cannot  be  regarded  as  a  nuisance.  The 
manifest  intent  and  design  of  this  statute,  we  think, 
and  its  legal  effect,  are,  upon  the  considerations  stated, 
to  afford  some  indemnity  against  this  risk  to  those  who 
are  exposed  to  it,  and  to  throw  the  responsibility  upon 
those  who  are  thus  authorized  to  use  a  somewhat  dan- 
gerous apparatus,  and  who  realize  a  profit  from  it." 
Hart  V.  Railroad  Corp,  13  Met.  (Mass.)  99. 

Two  years  afterwards,  the  same  court  ad  judged  that 
the  statute  applied  to  railroad  companies  incorporated 
before  its  passage,  and  that  it  extended  as  w^ell  to 
estates  a  part  of  which  had  been  conveyed  by  the  owner, 
as  to  those  of  which  a  part  had  been  taken  by  law,  for 
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the  purposes  of  a  railroad  ;  and  Mr.  Justice  Dewey, 
in  delivering"  judgment,  said  :  **We  can  perceive  no 
sound  distinction  between  the  cases  supposed.  Each 
of  these  modes  for  acquiring  the  necessary  real  estate 
for  the  purpose  of  a  railroad  is  authorized  both  by  the 
general  laws  and  by  the  acts  creating  railroad  corpora- 
tions. In  each,  the  landowner  is  supposed  to  receive 
full  satisfaction  for  all  the  injuries  necessarily  result- 
ing- from  the  use  of  the  same  for  a  railroad.  But,  with 
the  use  of  locomotive  engines,  greater  hazard  to  con- 
tig-uous  buildings  and  property  owned  by  the  adjacent 
landowners  may  arise  than  was  originally  contemplated, 
or  ought  to  be  left  to  the  ordinary  common-law  rem- 
edies. We  consider  this  provision  of  St.  1840,  c.  85, 
as  one  of  those  general  remedial  acts  passed  for  the 
more  effectual  protection  of  property  against  the  haz- 
ards to  which  it  has  become  subject  by  the  introduction 
of  the  locomotive  engine.  The  right  to  use  the  parcel 
of  land  appropriated  to  a  railroad  does  not  deprive  the 
legislature  of  the  power  to  enact  such  regulations,  and 
impose  such  liabilities  for  injuries  suffered  from  the 
mode  of  using  the  road  as  the  occasion  and  circum- 
stances may  reasonably  justify."  Lyman  z^.  Railroad 
Corp.,  4  Cush.  (Mass.)  288. 

The  same  statute  was  held  to  cover  personal  property 
in  a  building,  and  growing  trees,  destroyed  by  fire  from 
a  locomotive  engine  ;  Chief  Justice  Bigelow  saying  : 
**  It  is  not  a  penal  statute,  but  purely  remedial  in  its 
nature,  and  it  is  to  be  interpreted  fairly  and  liberally, 
so  as  to  secure  to  parties  injured  an  indemnity  from 
those  who  reap  the  advantages  and  profits  arising  from 
the  use  of  a  dangerous  mode  of  locomotion,  by  means 
of  which  buildings  and  other  property  are  destroyed. 
Ross  V.  Railroad  Co.,  6  Allen  (Mass.)  87. 

Again,  in  Ingersoll  v.  Railroad  Co.,  8  Allen  (Mass.) 
438,  it  was  held,  following  Hart  v.  Railroad  Corp., 
above  cited,  to  be  immaterial  that  a  building  was  de- 
stroyed by  the  spreading  of  a  fire  from  other  buildings 
on  which  the  sparks  from  the  engine  had  fallen,  and  it 
was  also  held  to  be  immaterial  that  the  building  stood 
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partly  within  the  location  of  the  railroad  ;  Mr.  Justice 
Hoar  saying*:  **The  fact  that  a  building  or  other 
property  stands  near  a  railroad,  or  partly  or  wholly  on 
it,  if  placed  there  with  the  consent  of  the  compan)%  does 
not  diminish  their  responsibility,  in  case  it  is  injured 
by  fire  communicated  from  their  locomotives.  The 
legislature  has  chosen  to  make  it  a  condition  of  the 
right  to  run  carriages  impelled  by  the  agency  of  fire 
that  the  corporation  employing  them  shall  be  responsi- 
ble for  all  injuries  which  the  fire  may  cause." 

Upon  facts  very  like  those  of  that  case,  this  court,  at 
October  term,  1875,  sustained  an  action  under  a  statute 
of  Vermont,  copied  from  the  Massachusetts  statute  of 
1837,  and,  speaking  by  Mr.  Justice  Strong,  said : 
*' The  statute  was  designed  to  be  a  remedial  one.  In 
Massachusetts,  there  is  a  statute  almost  identical  with 
that  of  Vermont," — ^and,  referring  to  that  case  as  di- 
rectly in  point,  quoted  the  passage  above  cited  from  the 
opinion,  ending  with  the  words:  *'The  legislature 
has  chosen  to  make  it  a  condition  of  the  right  to  run 
carriages  impelled  by  the  agency  of  fire  that  the  corpo- 
ration employing  them  shall  be  responsible  for  all  in- 
juries which  the  fire  may  cause."  Railroad  Co.  :•. 
Richardson,  91  U.S.  454,.  456,  472.  The  statute  of 
Massachusetts,  existing  at  the  time  of  that  decision  and 
for  35  years  before,  and  enforced  in  the  Massachusetts 
cases,  imposed  a  liability  upon  the  railroad  company, 
wholly  independent  of  negligence  on  its  part ;  and  the 
terms  in  which  this  court  referred  to  that  statute,  and 
quoted  from  one  of  those  cases,  show  that  no  doubt  of 
its  constitutionality  was  entertained. 

In  Maine  and  in  New  Hampshire,  statutes  substan- 
tially like  the  statute  of  Massachusetts  of  1840,  making 
railroad  corporations  absolutely  liable,  without  regard 
to  negligence,  for  injuries  to  property  by  fire  communi- 
cated from  their  locomotive  engines,  were  enacted  in 
1842,  and  have  been  since  continued  in  force,  and  their 
validity  upheld  by  the  highest  courts  of  those  states,  as 
applied  to  corporations  created  either  before  or  after 
their  passage.     St.   Me.  1842,  c.  9,  §  5 ;  Rev.  St.  Me. 
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1883,  c.  51,  §  64  ;  Chapman  v.  Railroad  Co.,  37  Me.  92  ; 
Pratt  v.  Same,  42  Me.  579  ;  Stearns  v.  Same,  46  Me. 
95;  Sherman  v.  Railroad  Co.,  86  Me.  422;  Rev.  St. 
X.  H.  1842,  c.  142,  §§  8,  9 ;  Gen.  St.  N.  H.  1867,  c. 
148,  §S  8,  9 ;  Gen.  Laws,  N.  H.  1878,  c.  162,  §§  8,  9; 
Hookselt  r.  Railroad,  38  N.  H.  242  ;  Rowell  v.  Rail- 
road, 57  N.  H.  132 ;  Smith  v.  Railroad,  63  N.  H.  25. 

In  Connecticut,  before  any  legfislation  towards  holding 
railroad  corporations  liable  for  property  burned  by 
sparks  from  their  locomotive  engines,  they  were  held  not 
to  be  so  liable  if  their  use  of  such  engines  was  with  due 
care  and  skill,  and  in  conformity  with  their  charters. 
Burroughs  v.  Railroad  Co.,  15  Conn.  124.  The  subse- 
quent legislation  upon  the  subject,  and  the  reasons  for 
it,  as  stated  by  the  supreme  court  of  the  state,  were  as 
follows  :  Experience  demonstrated  that  in  all  cases  of 
fire  set  by  the  operation  of  railroads  it  was  extremely 
difficult,  and  in  some  cases  impossible,  to  prove  negli- 
gfence,  even  when  it  existed.  This  led  to  the  passage 
in  1840,  and  to  the  re-enactment  in  1875,  of  a  statute 
providing  that,  in  all  actions  for  any  injury  occasioned 
by  fire  communicated  by  any  railway  locomotive  engine 
in  the  state,  proof  that  such  fire  was  so  communicated 
should  be  frhna  facie  evidence  of  negligence.  St.  1840, 
c.  26 ;  Gen.  St.  1875,  tit.  19,  c.  11,  §  29.  '  Even  then, 
the  difficulty  was  but  partially  removed,  for  in  most 
cases  the  defendant  could  easily  produce  evidence  of 
due  care,  and  the  plaintiff  would  be  ill-prepared  to 
meet  it.  Therefore,  in  1881,  the  legislature  took  the 
broad,  equitable  ground  that,  upon  proof  of  the  fact 
that  the  locomotive  engine  communicated  fire  to  and  de- 
stroyed property,  the  company  should  be  liable,  inde- 
pendently of  the  question  of  negligence,  and  accord- 
ing^ly  enacted  another  statute,  in  the  words  of  the  Mas- 
sachusetts statute  of  1840,  before  mentioned,  imposing 
an  absolute  liability,  qualified  only  by  the  insertion  of 
the  words,  *'  without  contributory  negligence  on  the 
part  of  the  person  or  corporation  entitled  to  the  care 
and  possession  of  the  property  injured."  St.  1881,  c. 
92.    The  statutes  of  1875  and  1881  were  both  re-enact- 
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ed  in  Rev.  St.  1888,  §§  1096,  3581.  Martin  v.  Railroad 
Co.,  62  Conn.  331,  339  ;  56  Am.  &  Eng-.  R.  Cas.  79. 
The  provisions  of  the  statute  of  1881  have  been  repeat- 
edly upheld  and  enforced.  Simmonds  v.  Railroad  Co.» 
52  Conn.  264  ;  Grissell  v.  Railroad  Co.,  54  Conn.  447; 
Regan  V.  Railroad  Co.,  60  Conn.  124 ;  49  Am.  &  Eng. 
R.  Cas.  590  ;  Martin  v.  Same,  above  cited. 

In  Grissell  v.  Railroad  Co.,  the  v-alidity  of  that  stat- 
ute was  strong"ly  assailed  upon  all  the  gfrounds  taken 
by  tlfe  plaintiff  in  error  in  the  present  case,  and  the 
court,  in  the  course  of  a  well-considered  opinion,  said  : 
'*  It  is  a  mistake  to  suppose  that  it  necessarily  tran- 
scends the  limits  of  valid  leg'islation,  or  violates  the 
principle  of  a  just  equality  beifore  the  law,  if  the  one 
using-  extrahazardous  materials  or  instrumentalities, 
which  put  in  jeopardy  a  neig-hbor's  property,  is  made 
to  bear  the  risk  and  pay  the  loss  thereby  occasioned,  if 
there  is  no  fault  on  the  part  of  the  owner  of  the  prop- 
erty, even  thoug-h  neg^lig^ence  in  the  other  party  cannot 
be  proved."  The  court  referred  to  early  statutes  of 
Connecticut,  which  required  no  proof  of  neg-lig^ence  in 
two  classes  of  actions  of  tort, — the  one  making  the 
owner  of  a  dog*,  or,  if  the  owner  was  a  minor  or  an  ap- 
prentice, his  parent,  g^uardian,  or  master,  liable  for  all 
damag-e  done  by  the  dog*  (St.  1789  ;  Laws  1796,  p.  383  ; 
Gen.  St.  1875,  p.  267,  §  3;  Rev.  St.  1888,  §3761; 
Russell  V,  Tomlinson,  2  Conn.  206 ;  Woolf  f. 
Chalker,  31  Conn.  121,  133) ;  the  other  making 
every  person  setting*  a  fire  on  his  own  or  any  land, 
that  runs  upon  the  land  of  any  other  person,  liable  for 
all  damag^e  done  bv  the  fire  (Conn.  Col.  Laws  1750,  p. 
247  ;  2  Swift,  Syst.  Laws  Conn.  81  ;  Gen.  St.  1875,  p. 
489,  §  6  ;  Rev.  St.  1888,  §  1344 ;  Grannis  ^^  Cummings, 
25  Conn.  165  ;  Ayer  v,  Starkey,  30  Conn.  304).  The 
court  added:  **We  are  not  aware  that  the  validity 
of  any  of  these  statutes  has  been  called  in  question. 
The  dangerous  character  of  the  thing*  used  is  always 
to  be  considered  in  determining*  the  validity  of  statutory 
reg*ulations  fixing*  the  liability  of  parties  so  using  it. 
Fire  has  always  been  subject  to  arbitrary  reg'ulations, 
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and  the  common  law  of  England  was  more  severe  and 
arbitrary  on  the  subject  than  any  statute.  In  Rolle's 
Abridg-ement(** Action  on  the  Case,"  B.  tit.  '*Fire") 
it  is  said  :  '  If  my  fire  by  misfortune  burns  the  goods 
of  another  man,  he  shall  have  his  action  on  the  case 
against  me.  If  a  fire  breaks  out  suddenly  in  my  house, 
I  not  knowing  it,  and  it  burns  my  goods,  and  also  my 
neighbor's  house,  he  shall  have  his  action  on  the  case 
against  me.  So,  if  the  fire  is  caused  by  a  servant  or  a 
guest,  or  any  person  who  entered  the  house  with  my 
consent.  But  otherwise  if  it  is  caused  by  a  stranger 
who  entered  the  house  against  my.  will.'  *  *  *  ' 
There  is  no  force  in  the  suggestion  that  the  statute 
under  consideration  unjustly  selects  only  railroad  cor- 
porations to  bear  the  burden  of  an  extraordinary  risk. 
It  is  confined  to  them  because  they  alone  have  the  priv- 
ilege of  taking  a  narrow  strip  of  land  from  each  owner, 
without  his  consent,  along  the  route  selected  for  the 
track,  and  of  traversing  the  same  at  all  hours  of  the 
day  and  night,  and  at  all  seasons,  whether  wet  or  dry, 
with  locomotive  engines  that  scatter  fire  along  the  mar- 
gin of  the  land  not  taken,  thereby  subjecting  all  com- 
bustible property  to  extraordinary  hazard  or  loss,  and 
that,  too,  for  the  sole  profit  of  the  corporation."  Gris- 
sell  f.  Housatonic  R.  Co.,  54  Conn.  461,  462. 

In  Iowa,  before  the  passage  of  any  statute  making 
railroad  corporations  responsible  for  damage  done  by 
sparks  from  their  locomotive  engines,  it  was  held  that 
no  action  could  be  maintained  for  such  damage  without 
proof  of  negligence  on  their  part.  Gandy  v.  Railroad 
Co.,  30  Iowa  420.  The  legislature  then  passed  a  stat- 
ute providing  that  **any  corporation  operating  a  railway 
shall  be  liable  for  all  damages  by  fire  that  is  set  out  or 
caused  by  the  operating  of  any  such  rail  way . ' '  Code  1873, 
§  1289.  The  supreme  court  of  the  state,  assuming  this 
statute  to  impose  a  liability  independent  of  negligence, 
held  it  to  be  constitutional,  and  applicable  to  companies 
incorporated  under  general  laws  before  its  passage,  and 
said  :  "The  statute  simply  recognizes  the  doctrine  that 
the  use  of  the  locomotive  engine  is  the  employment  of 
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a  dangferous  force  ;  that  sometimes,  notwithstanding" 
the  exercise  of  the  highest  care  and  dilig^ence,  it  will 
emit  sparks,  and  cause  destructive  conflag^rations  ;  that, 
when  this  occurs,  loss  must  fall  upon  one  or  two  inno- 
cent parties  ;  that  heretofore  that  loss  has  been  borne  by 
the  owner  of  the  property  injured,  but  hereafter  it 
shall  be  borne  by  the  owner  of  the  property  causing-  the 
injury."  "  What  the  policy  of  this  legislation  may  be, 
experience  alone  can  show.  It  may  be  that  it  will 
prove  to  be  unreasonably  severe,  and  to  stand  in  the 
way  of  material  progress  and  the  best  interests  of  the 
country  at  large.  It  may,  upon  the  other  hand,  pro- 
mote a  high  degree  of  skill  and  care,  and  stimulate  the 
invention  and  use  of  improved  appliances,  lessening  the 
danger  of  fires,  and  greatly  increasing  the  safety  of 
property,  without  any  detriment  to  public  interests. 
With  these  questions  we  have  nothing  to  do.  For  us 
it  is  enough  to  know  that  the  statute  contravenes  no 
constitutional  provision,  state  or  national ;  and  that  it 
does  not  do  so  we  entertain  no  doubt."  Rodemacher  i'. 
Railway  Co.,  41  Iowa,  297,  309.  The  subsequent  deci- 
sion, by  a  majority  of  the  same  court,  cited  by  the 
plaintiff  in  error,  that  this  statute  only  made  the  fact  of 
an  injury  so  occurring  fivima  facie  evidence  of  negli- 
gence, was  based  wholly  upon  a  peculiar  construction 
of  this  section  in  connection  with  other  provisions  of 
the  Code,  and  in  no  degree  upon  any  suggestion  that, 
regarded  as  imposing  an  absolute  liability,  it  would  be 
unconstitutional.  Small  v.  Railroad  Co.,  50  Iowa,  338. 
In  a  recent  case  in  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Iowa,  Judge  Shiras 
said  :  '*  The  right  to  use  the  agencies  of  fire  and  steam 
in  the  movement  of  railway  trains  in  Iowa  is  derived 
from  the  legislation  of  the  state  ;  and  it  certainly  can- 
not be  denied  that  it  is  for  the  state  to  determine  what 
safeguards  must  be  used  to  prevent  the  escape  of  fire, 
and  to  define  the  extent  of  the  liability  for  fires  result- 
ing from  the  operation  of  trains  by  means  of  steam  loco- 
motives. This  is  a  matter  within  state  control.  The 
legislation  of  the  state  determines  the  width  of  the  right 
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of  way  used  by  the  conipanies.  The  state  may  require 
the  companies  to  keep  the  rigfht  of  way  free  from  com- 
bustible material.  It  may  require  the  depot  and  other 
building's  used  by  the  company  to  be  of  stone,  brick, 
or  other  like  material,  when  built  in  cities  or  in  close 
proximity  to  other  building's.  The  state,  by  leg"isla- 
tion,  may  establish  the  extent  of  the  liability  of  railway 
companies  for  damag*es  resulting"  from  fires  caused  in 
the  operation  of  the  roads."  Hartford  Fire  Ins.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  62  Fed.  Rep.  904,  907. 
In  Missouri,  a  statute  was  enacted  in  1853,  requiring" 
railroad  corporations,  whether  already  existing-  or 
thereafter  formed  under  the  laws  of  the  state,  to  erect 
and  maintain  fences  on  the  sides  of  their  railroads, 
where  they  passed  throug-h  enclosed  fields,  with  open- 
ings or  gfates  or  bars  at  farm  crossing's,  and  also  cattle 
guards  at  all  road  crossing's,  suitable  and  sufficient  to 
prevent  cattle,  horses,  or  other  animals  from  getting- 
upon  the  railroads,  and,  until  such  fences  and  cattle 
guards  were  duly  made,  making  the  corporation  liable 
for  all  damages  done  by  its  ag'ents  or  engines  to  ani- 
mals on  the  railroad.  St.  Feb.  24,  1853,  §§  51,  56, 
{Laws  1853,  pp.  143,  144).  The  supreme  court  of  the 
state,  following  the  opinion  of  Chief  Justice  Red- 
field  in  the  leading  case  of  Thorpe  v.  Railroad  Co., 
27  Vt.  140,  and  referring  to  Lyman  v.  Railroad  Corp., 
4  Cush.  (Mass.)  288,  above  stated,  held  the  statute  con- 
stitutional as  applied  to  companies  incorporated  under 
jreneral  laws  before  its  passage ;  and  Mr.  Justice 
Scott,  in  delivering  judgment,  said:  ** Where  such 
dangerous  and  powerful  agents  as  steam  engines  are 
brought  into  use,  there  should  be  a  power  in  the  legis- 
lature to  prescribe  such  reasonable  regulations  as  will 
prevent  injuries  resulting  from  their  employment.  The 
foresight  of  man  is  not  competent  to  the  task  of  pre- 
scribing in  a  charter  all  the  regulations  which  time  may 
show  to  be  necessary  for  the  security  of  the  interests 
of  the  people  of  the  state  against  injuries  caused  by  the 
introduction  of  new,  powerful,  and  dangerous  agents 
for  carrying  on  her  intercourse  and  commerce.     The 
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charter  must  be  taken  subject  to  the  understanding*  that, 
in  its  operation  affecting*  the  interests  of  society,  it  will 
be,  like  individuals,  liable  to  be  controlled  by  such  rea- 
sonable enactments  as  may  be  dictated  by  a  sense  of 
what  is  required  for  the  preservation  of  the  persons* 
lives,  and  property  of  the  people  ;  such  enactments  not 
contravening^  the  expressed  or  plainly  implied  provi- 
sions of  the  charter."  Gorman  v.  Railroad  Co.,  2(> 
Mo.  441,  450,  451.  That  statute  was  afterwards  re- 
enacted,  modified  by  including*  uninclosed  lands  as  well 
as  inclosed  or  cultivated  fields,  and  by  making*  the  cor- 
poration liable  in  double  the  amount  of  damag-es  to  cat- 
tle, horses,  or  other  animals,  occasioned  by  failure  to 
construct  or  maintain  such  fences  or  cattle  g"uards. 
Gen.  St.  1865,  c.  63,  §  43  ;  1  Wagf.  St.  c.  37,  art  2, 55  43  ; 
St.  Feb.  18,  1875  (Laws  1875,  p.  131);  Rev.  St.  1889,  g 
2611.  And  the  statute,  as  so  modified,  and  as  applied 
to  existing-  railroad  corporations,  was  held  to  be  valid 
by  a  decision  of  that  court,  affirmed  by  this  court. 
Humes  v.  Railway  Co.,  82  Mo.  221 ;  Id.  115  U.  S.  512; 
22  Am.  i&  Eng-.  R.  Cas.  557. 

In  Missouri,  before  the  passag-e  of  any  statute  con- 
cerning- the  liability  of  railroad  corporations  for  fire 
communicated  from  their  eng-ines,  they  were  held  not 
to  be  liable  unless  neg-lig-ent ;  but  the  fact  of  fire  escap- 
ing- from  a  passing*  eng-ine  and  burning"  property  of  an- 
other was  held  to  be  prima  facie  evidence  of  neg-ligfence, 
and  to  throw  upon  the  defendant  the  burden  of  proving 
that  it  supplied  the  best  mechanical  contrivances  to  pre- 
vent the  fire  from  escaping-,  and  that  there  was  no  neg- 
lig-ence  on  the  part  of  its  servants.  Fitch  x\  Railroad 
Co.,  45  Mo.  322 ;  Miller  v.  Railwav  Co.,  90  Mo.  389. 
The  statute  of  March  31,  1887,  now  in  question  (re-en- 
acted in  section  2615  of  the  Revised  Statutes  of  1889j, 
chang-ed  the  rule,  bj'^  making-  the  railroad  corporation 
absolutely  responsible  in  damag-es  to  the  owners  of 
property  "injured  or  destroyed  by  fire  communicated, 
directly  or  indirectly,  b}''  locomotive  eng^ines"  in  use 
upon  its  railroad,  and  providing  that  it  should  have  an 
insurable  interest  in  property  along-  its  route,  and  migfht 
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procure  insurance*  thereon  in  its  own  behalf,  for  its 
protection  against  such  damagfes.  The  constitutionality 
of  this  statute  was  upheld  by  the  supreme  court  of  the 
state  in  full  and  able  opinions  in  the  case  at  bar,  and  in 
a  similar  case  decided  at  the  same  time,  and  now  argued 
with  it  in  this  court.  Mathews  v.  Railway  Co.,  121 
Mo.  298,  61  Am.  &  Eng.  R.  Cas.  432 ;  Campbell  v. 
Railway  Co.,  121  Mo.  340,  61  Am.  &  Eng.  R.  Cas. 
462.  In  discussing  the  subject,  the  court  said  :  '*  If 
the  state  is  powerless  to  protect  its  citizens  from  the 
ravages  of  fires  set  out  by  agencies  created  by  itself, 
then  it  fails  to  meet  one  of  the  essentials  of  a  good  gov- 
ernment. Certainly,  it  fails  in  the  protection  of  prop- 
erty. The  argument  of  the  defendant,  reduced  to  its 
last  analysis,  is  this  :  '  The  state  authorized  the  rail- 
road companies  to  propel  cars  by  steam.  To  generate 
steam  thay  are  compelled  to  use  fire.  Therefore,  they 
can  lawfully  use  fire,  and,  as  they  are  pursuing  a  law- 
ful business,  they  are  only  liable  for  negligence  in  its 
operation  ;  and  when,  in  a  given  case,  they  can  demon- 
strate they  are  guilty  of  no  negligence,  then  they  can- 
not be  made  liable.'  To  this  the  citizen  answers  :  '  I 
also  own  my  land  lav^fully.  I  have  the  right  to  grow 
my  crops  and  erect  buildings  on  it,  at  any  place  I  choose. 
I  did  not  set  in  motion  any  dangerous  machinery.  You 
say  you  are  guiltless  of  negligence.  It  results,  then, 
that  the  state,  which  owes  me  protection  to  my  prop- 
erty from  others,  has  chartered  an  agency  which,  be  it 
ever  so  careful  and  cautious  and  prudent,  inevitably 
destroys  my  property,  and  yet  denies  me  all  redress. 
The  state  has  no  right  to  take  or  damage  my  property 
without  just  compensation.  But  what  the  state  cannot 
do  directly,  it  attempts  to  do  indirectly,  through  the 
charters  granted  to  railroads,  if  defendant's  contention 
be  true.  When  it  was  demonstrated  that,  although  the 
railroads  exercised  every  precaution  in  the  construction 
of  their  engines,  the  choice  of  their  operatives,  and 
clearing  their  rights  of  way  of  all  combustibles,  still 
fire  was  emitted  jfrom  their  engines,  and  the  citizen's 
property  burned,  notwithstanding  his  efforts  to  extin- 
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gfuish  it,  and  notwithstanding"  he  hatiin  noway  contrib- 
uted to  setting-  it  out,  it  is  perfectly  competent  for  the 
state  to  require  the  company  who  set  out  the  fire  to  pay 
his  damag-es."     '*The  org-anic  law  of  the  state  pre- 
scribed,   before   defendant  obtained   its   charter,   that 
'  the  exercise  of  the  police  power  of  the  state  shall 
never  be  abridg-ed,  or  so  construed  as  to  permit  corpo- 
rations to  conduct  their  business  in  such  manner  as  to 
infringfe  the  equal  rig-hts  of  individuals,  or  the  g-eneral 
well  being-  of  the  state.'     Const.  Mo.  art.  12,  §  5.     Let 
it  be  conceded,  for  it  is  true,  that,  prior  to  the  enact- 
ment of  section  2615,  by  the  decisions  of  this  and  other 
courts,  defendant  was  only  liable  for  neg-ligence  inset- 
ting- out  fire ;  is  it  to  be  concluded  that  the  leg*islature 
is  powerless  to  enact  laws  which  will  give  ample  pro- 
tection to  citizens  aguinst  fires?     Most  certainly  not. 
Fire,  as  one  of  the  most  dang-erous  elements,  has  ever 
been  the  subject  of  legislative  control.     It  ought  not  to 
excite  surprise  among  a  people,  the  great  body  of  whose 
laws  had  their  origin  in  England,  that  those  who  set 
out  fires  which  destroy  the  property  of  others  should 
be  held  absolutely  responsible  for  them.     Such  was 
the  ancient  common  law,  before  any  statutes  were  en- 
acted,"— quoting   RoUe's    Abridgment,    before   cited. 
Under  ordinary  circumstances,  this  was  thought  to  be 
a  harsh  rule,  and  it  was  not  generally  adopted  by  the 
courts  of  the  several  states ;  but  the  question  we  are 
discussing  is,  not  what  the  courts  have  generally  re- 
garded as  the  reasonable  rule,  but  what  is  the  power  of 
the  lawmaking  power  to  adopt  as  a  correct  one."     Ma- 
thews r.  Railway  Co.,  121  Mo.  315-317,  61  Ami&  Eng. 
R.  Cas.  432. 

Similar  statutes  have  also  been  enacted,  and  held  to 
be  constitutional,  in  Colorado  and  in  South  Carolina. 
Colo.  Ter.  St.,  Jan.  13,  1874,  §  3  (Laws  1874,  p.  225); 
Gen.  Laws  Colo.  1877,  art.  2237,  §  3  ;  Gen.  St.  Colo. 
1883,  §§  1037,  2798;  Railway  Co.  v,  De  Busk,  12 
Colo.  294  ;  Gen.  St.  S.  C.  1882,  §  1511  ;  McCandless 
V.  Railroad  Co.,  38  S.  Car.  103. 

In  Railwav  Co.  v.  Kellogg,  94  U.   S.  469  ;  in  Rail- 
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road  Co.  z'.  Lewis,  162  U.  S.  366,  and  in  Eddy  v. 
Lafayette,  163  U.  S.  456,  in  which  it  was  assumed  that 
neg^ligence  on  the  part  of  the  defendant  must  be  proved, 
the  action  was  at  common  law,  unaffected  by  any  stat- 
ute. And  the  statutes  of  some  states  make  neglig*ence 
an  essential  element  in  the  liability  of  a  railroad  com- 
pany for  injuries  by  fire  from  its  engines.  1  Thomp. 
Neg-.  171. 

The  statute  of  Alabama  of  February  3,  1877  (Laws 
1876-77,  No.  39),  which  was  held  to  be  unconstitutional 
in  Zeigler  z\  Railroad  Co.,  58  Ala.  594,  cited  by  the 
plaintiff  in  error,  was  one  providing*  that  all  corpora- 
tions or  persons,  "owning  or  controlling  any  railroad 
in  this  state,  shall  be  liable  for  all  damages  to  live 
stock  or  cattle  of  any  kind,  caused  by  locomotives  or 
railroad  cars."  Whatever  may  be  thought  of  the  cor- 
rectness of  that  decision,  no  question  of  liability  for 
fire  \\^s  before  the  court,  nor  was  any  reference  made 
to  the  statutes  or  decisions  of  other  states  upon  this 
subject. 

In  each  of  the  cases  in  Arkansas  cited  by  the  plaint- 
iff in  error,  the  decision  was  that  a  statute  of  the  state, 
providing  generally  that  "all  railroads,  which  are  now 
or  may  be  hereafter  built  and  operated,  in  whole  or  in 
part,  in  this  state,  shall  be  responsible  for  all  damages 
to  persons  and  property  done  or  caused  by  the  running 
of  trains  in  this  state,"  was  not  intended  by  the  legis- 
lature to  make  the  railroad  company  responsible  for  all 
damages,  without  regard  to  negligence,  but  only  to 
shift  the  burden  of  proof  upon  the  defendant.  St.  Feb. 
3, 1875  (Mansf .  Dig.  §  5537) ;  Railroad  Co.  v.  Payne, 
33  Ark.  816;  Tilley  v.  Railway  Co.,  49  Ark.  535. 
The  court,  in  the  first  of  those  cases,  while  expressing 
an  opinion  that  '*it  was  not  within  the  province  of  the 
legislature  to  divest  rights  by  prescribing  to  the  courts 
what  should  be  conclusive  evidence,"  impliedly  admit- 
ted, or  at  least  cautiously  abstained  from  denying,  the 
validity  of  statutes  like  that  now  in  question  by  saying: 
'*In  Massachusetts,  by  statute,  railroad  companies  are 
made  absolutely  liable  for  injuries  by  fire  communica^ 
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ted  from  their  engines,  but,  in  compensation,  are  g"iven 
an  insurable  interest  in  any  buildings  along  the  route. 
The  courts  have  sustained  this  law,  but  the  nature  of 
it  is  peculiar  and  exceptional,  and  the  language  too 
clear  to  admit  of  doubt."  33  Ark.  820. 

The  learning  and  diligence  of  counsel  have  failed  to 
discover  an  instance  in  which  a  statute  making  railroad 
companies  absolutely  liable  for  damages  by  fire  com- 
municated from  their  locomotive  engines  to  the  proper- 
ty of  others  has  been  adjudged  to  be  unconstitutional 
as  to  companies  incorporated  before  or  since  its  enact- 
ment. 

This  review  of  the  authorities  leads  to  the  following 
conclusions  : 

First.  The  law  of  England,  from  the  earliest  times, 
held  any  one  lighting  a  fire  upon  its  own  premises  to 
the  strictest  accountability  for  damages  caused  by  its 
spreading  to  the  property  of  others. 

Second.  The  earliest  statute  which  declared  railroad 
corporations  to  be  absolutely  responsible,  independent- 
ly of  negligence,  for  damages  by  fire  communicated 
from  their  locomotive  engines  to  property  of  others,  was 
passed  in  Massachusetts  in  1840,  soon  after  such  en- 
gines had  become  common. 

Third.  In  England,  at  the  time  of  the  passage  of 
that  statute,  it  was  undetermined  whether  a  railroad 
corporation,  without  negligence,  was  liable  to  a  civil 
action,  as  at  common  law,  for  damages  to  property  of 
others  bj'^  fire  from  its  locomotive  engines  ;  and  the  re- 
sult that  it  was  not  so  liable  was  subsequently  reached 
after  some  conflict  of  judicial  opinion,  and  only  when 
the  acts  of  parliament  had  expressly  authorized  the 
corporation  to  use  locomotive  engines  upon  its  railroad, 
and  had  not  declared  it  to  be  responsible  for  such  dam- 
ages. 

Fourth.  From  the  time  of  the  passage  of  the  Massa- 
chusetts statute  of  1840  to  the  present  time,  a  period  of 
more  than  half  a  century,  the  validity  of  that  and  simi- 
lar statutes  has  been  constantly  upheld  in  the  courts  of 
every  state  of  the  Union  in  which  the  question  has 
arisen. 
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In  this  court,  the  constitutionality  of  such  a  statute 
has  never  been  directly  drawn  into  judg-ment.  But  it 
appears  to  have  been  assumed  in  Railroad  Co.  v.  Rich- 
ardson, 91  U.  S.  454,  472,  already  cited  ;  and  it  rests 
upon  principles  often  aflSrmed  here. 

As  was  said  by  Chief  Justice  Shaw,  "it  is  a  settled 
principle,  gfrowing-  out  of  the  nature  of  well-ordered 
civil  society,  that  every  holder  of  property,  however 
absolute  and  unqualified  may  be  his  title,  holds  it  under 
the  implied  liability  that  his  use  of  it  may  be  so  reg'ula- 
ted  that  it  shall  not  be  injurious  to  the  equal  enjoyment 
of  others  having-  an  equal  right  to  the  enjoyment  of 
their  propertv,  nor  injurious  to  the  rig^hts  of  the  com- 
munity." Com.  z'.  Alger,  7Cush.  (Mass.)  53, 84, 85.  This 
court  has  often  recognized  and  affirmed  the  fundamen- 
tal principle  so  declared,  and  has  more  than  once  said  : 
**Rights  and  privileg-es  arising-  from  contracts  with  a 
state  are  subject  to  regulations  for  the  protection  of  the 
public  health,  the  public  morals,  and  the  public  safety, 
in  the  same  sense  as  are  all  contracts  and  all  propertj-, 
whether  owned  by  natural  persons  or  corporations." 
Slaughterhouse  Cases,  16  Wall.  36,  62;  Pattersons. 
Kentucky,  97  U.  S.  501,  505  ;  New  Orleans  Gas-Liglit 
Co.  V.  Louisiana  Light,  etc.,  Co.  115  U.  S.  650,  672 ; 
Waterworks  Co.  v.  Rivers,  115  U.  S.  674,  678  ;  Mugler 
V.  Kansas,  123  U.  S.  623,  665. 

In  Beer  Co.  v,  Massachusetts,  97  U.  S.  25,  33,  in 
which  a  statute  of  Massachusetts  prohibiting  the  man- 
ufacture and  sale  of  intoxicating  liquors,  including 
malt  liquors,  was  held  to  be  constitutional  and  valid,  as 
applied  to  a  corporation  chartered  long  before  bj^  the 
state  for  the  purpose  of  manufacturing  malt  liquors, 
this  court,  speaking  by  Mr.  Justice  Bradley,  said : 
**Whatever  differences  of  opinion  may  exist  as  to  the 
extent  and  boundaries  of  the  police  power,  and  however 
difiBcult  it  may  be  to  render  a  satisfactory  definition  of 
it,  there  seems  to  be  no  doubt  that  it  does  extend  to  the 
protection  of  the  lives,  health,  and  property  of  the  citi- 
zens, and  to  the  preservation  of  go6d  order  and  the 
public  morals.     The  legislature  cannot  by  any  contract 
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divest  itself  of  the  power  to  provide  for  these  objects. 
They  belong  emphatically  to  that  class- of  objects 
\Yhich  demand  the  application  of  the  maxim,  'Sains 
fopuli  siiprcma  lcx'\  and  they  are  to  be  attained  and 
provided  for  by  such  appropriate  means  as  the  leg"isla- 
tive  discretion  may  devise.  That  discretion  can  no 
more  be  bargained  away  than  the  power  itself." 

In  Railway  Co.  x\  Humes,  115  U.  S.  512,  22  Am.  & 
Eng.  R.  Cas.  557,  already  mentioned,  in  which  a  statute 
of  Missouri,  making  railroad  corporations  not  fencing 
their  railroads  liable  in  double  damages  for  injuries 
therebj"  occasioned  to  cattle  and  other  animals,  was  held 
constitutional  as  applied  to  corporations  existing  before 
its  enactment,  this  court,  speaking  by  Mr.  Justice 
Field,  said  :  *'  If  the  laws  enacted  by  a  state  be  within 
the  legitimate  sphere  of  legislative  power,  and  their  en- 
forcement be  attended  with  the  observance  of  those  gen- 
eral rules  which  our  system  of  jurisprudence  prescribes 
for  the  security  of  private  rights,  the  harshness,  in- 
justice, and  oppressive  character  of  such  laws  will  not 
invalidate  them,  as  affecting  life,  liberty,  or  property 
without  due  process  of  law."  *'  The  law  of  Missouri, 
in  requiring  railroad  corporations  to  erect  fences,  where 
their  roads  pass  through,  along,  or  adjoining  inclosed 
or  cultivated  fields,  or  uninclosed  lands,  with  openings 
or  gates  at  farm  crossings,  and  to  construct  and  main- 
tain cattle  guards,  where  fences  are  required,  sufficient 
to  keep  horses,  cattle,  and  other  animals  from  going  on 
the  roads,  imposes  a  duty  in  the  performance  of  which 
the  public  is  largely  interested.  Authority  for  exact- 
ing it  is  found  in  the  general  police  power  of  the  state 
to  provide  against  accidents  to  life  and  property  in  any 
business  or  employment,  whether  under  the  charge  of 
private  persons  or  of  corporations."  *'  In  few  instances 
could  the  power  be  more  wisely  or  beneficently  exer- 
cised than  in  compelling  railroad  corporations  to  inclose 
their  roads  with  fences  having  gates  at  crossings,  and 
cattle  guards.  The  speed  and  momentum  of  the  loco- 
motive render  such  protection  against  accident  in  thickly 
settled  portions  of  the  country  absolutely  essential.'^ 
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Missouri  Pac.  R.  Co.  v.  Humes,   115  U.   S.  520,  522, 
22  Am.  &  Eng-.  R.  Cas.  557. 

**The  objection  that  the  statute  of  Missouri  violates 
the  clause  of  the  fourteenth  amendment,  which  pro- 
hibits a  state  to  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws,  is  as  untenable  as 
that  which  we  have  considered.  The  statute  makes  no 
discrimination  agfainst  any  railroad  company  in  its  re- 
quirements. Each  company  is  subject  to  the  same  lia- 
bility, and  from  each  the  same  security,  by  the  erection 
of  fences,  g^tes,  and  cattle  guards,  is  exacted,  when  its 
road  passes  throug'h,  along",  or  adjoining*  inclosed  or  cul- 
ti\'ated  fields  or  uninclosed  lands.  There  is  no  evasion 
of  the  rule  of  equality,  where  all  companies  are  sub- 
jected to  the  same  duties  and  liabilities  under  similar 
circumstances."  Missouri  Pac.  R.  Co.  v.  Humes,  115 
U.  S.  523,  22  Am.  &,  Eng-.  R.  Cas.  557. 

Like  decisions,  for  like  reasons,  were  made  in  the 
similar  cases  of  Railway  Co.  v.  Beck  with,  129  U.  S.  26, 
and  Same  v.  Emmons,  149  U.  S.  364,  56  Am.  &  Eng*. 
R.  Cas.  169,  in  which  last  case  this  court,  again  speak- 
ing- by  Mr.  Justice  Field,  said  :  *'  The  extent  of  the 
obligations  and  duties  required  of  railway  corporations 
or  companies  by  their  charters  does  not  create  any  limi- 
tation upon  the  state  ag-ainst  imposing-  all  such  further 
duties  as  may  be  deemed  essential  or  important  for  the 
safety  of  the  public,  the  security  of  passeng-ers  and  em- 
ployees, or  the  protection  of  the  property  of  adjoining* 
owners.  The  imposing*  of  proper  penalties  for  the  en- 
forcement of  such  additional  duties  is  unquestionably 
within  the  police  powers  of  the  states.  No  contract 
with  any  person,  individual  or  corporate,  can  impose 
restrictions  upon  the  power  of  the  states  in  this  re- 
spect." Railway  Co.  v.  Emmons,  149  U.  S.  367, 
368,  56  Am.  &  Eng.  R.  Cas.  169.     ' 

In  Railway  Co.  v.  Mackey,  127  U.  S.  205,  the  judg- 
ment of  the  supreme  court  of  Kansas  in  33  Kan .  298, 
maintaining  the  constitutionality  of  a  statute  of  the 
state  imposing-  for  the  future  upon  every  railroad  cor- 
poration, organized  or  doing  business  in  the  state,  a 
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liability,  to  which  no  person  or  corporation  was  before 
subject,  for  all  damages  done  to  any  of  its  employees 
by  negligence  or  mismanagement  of  their  fellow-ser- 
\'ants,  was  afl&rmed  by  this  court,  saying:  **The 
hazardous  character  of  the  business  of  operating  a  rail- 
way would  seem  to  call  for  special  legislation  with  re- 
spect to  railroad  corporations,  having  for  its  object  the 
protection  of  their  employees  as  well  as  the  safety  of 
the  public.  The  business  of  other  corporations  is  not 
subject  to  similar  dangers  to  their  employees,  and  no 
objections,  therefore,  can  be  made  to  the  legislation  on 
the  ground  of  its  making  an  unjust  discrimination.  It 
meets  a  particular  necessity,  and  all  railroad  corpora- 
tions are,  without  distinction,  made  subject  to  the  same 
liabilities.  As  said  by  the  court  below,  it  is  simply  a 
question  of  legislative  discretion  whether  the  same  lia- 
bilitips  shall  be  applied  to  carriers  by  canal  and  stage 
coaches,  and  to  persons  and  corporations  using  steam 
in  manufactories."  Railway  Co.  v.  Herrick,  127 U.S. 
210. 

The  motives  which  have  induced,  and  the  reasons 
which  justify,  the  legislation  now  in  question,  may  be 
summed  up  thus  :  Fire,  while  necessary  for  many  uses 
of  civilized  man,  is  a  dangerous,  volatile,  and  destruc- 
tive element,  which  often  escapes  in  the  form  of  sparks, 
capable  of  being  wafted  afar  through  the  air,  and  of  de- 
wStroying  any  combustible  property  on  which  they  fall, 
and  which,  when  it  has  once  gained  headway,  can 
hard  ly  be  arrested  or  controlled .  Railroad  corporations, 
in  order  the  better  to  carry  out  the  public  object  of  their 
creation,  the  sure  and  prompt  transportation  of  passen- 
gers and  goods,  have  been  authorized  by  statute  to  use 
locomotive  engines  propelled  by  steam  generated  by 
fires  lighted  upon  those  engines.  It  is  within  the  au- 
thority of  the  legislature  to  make  adequate  provision 
for  protecting  the  property  of  others  against  loss  or  in- 
jury by  sparks  from  such  engines.  The  right  of  the 
citizen  not  to  have  his  property  burned  without  com- 
pensation is  no  less  to  be  regarded  than  the  right  of  the 
corporation  to  set  it  on  fire.      To  require  the  utmost 
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care  and  diligfence  of  the  railroad  corporations  in  taking 
precautions  against  the  escape  of  fire  from  their  en- 
grines  migfht  not  afford  sufficient  protection  to  the  owners 
of  property  in  the  neighborhood  of  the  railroads. 
When  both  parties  are  equally  faultless,  the  legislature 
may  properly  consider  it  to  be  just  that  the  duty  of  in- 
suring private  property  against  loss  or  injury  caused 
by  the  use  of  dangerous  instruments  should  rest  upon 
the  railroad  company,  which  employs  the  instruments 
and  creates  the  peril  for  its  own  profit,  rather  than  upon 
the  owner  of  the  property,  who  has  no  contfol  over  or 
interest  in  those  instruments.  The  very  statute  now 
in  question,  which  makes  the  railroad  company  liable 
in  damages  for  property  so  destroyed,  gives  it,  for  its 
protection  against  such  damages,  an  insurable  interest 
in  the  property  in  danger  of  destruction,  and  the  right 
to  obtain  insurance  thereon  in  its  own  behalf ;  and  it 
may  obtain  insurance  upon  all  such  property  generally, 
without  specifying  any  particular  property.  Eastern 
R.  Co.  V.  Relief  Fire  Ins.  Co.,  98  Mass.  420.  The 
statute  is  not  a  penal  one,  imposing  punishment  for  a 
violation  of  law,  but  it  is  purely  remedial,  making  the 
party,  doing  a  lawful  act  for  its  own  profit,  liable  in 
damages  to  the  innocent  party  injured  thereby,  and 
g'iving  to  that  party  the  whole  damages,  measured  by 
the  injury  suflFered.  Railroad  Co.  v.  Richardson,  91 
U.  S.  454,  472 ;  Huntington  r.  Attrill,  146  U.  S.  657. 
The  statute  is  a  constitutional  and  valid  exercise  of 
the  legislative  power  of  the  state,  and  applies  to  all  rail- 
road corporations  alike.  Consequently,  it  neither  vio- 
lates any  contract  between  the  state  and  the  railroad 
company,  nor  deprives  the  company  of  its  property 
without  due  process  of  law,  nor  yet  denies  to  it  the  equal 
protection  of  the  laws. 

Judgment  affirmed. 

NOTES. 

Constitutionality  of  Statutes  Making  Railroad  Companies  Liable 
for  All  Damages  oy  Fire. — After  the  exhaustive  treatment  of  the 
subject  by  the  principal  case,  little  more  need  be  said.  In  Union 
Pac.  R.  Co.  V,  Debusk,  38  Am.  &  Eng-.  R.  Cas.   321,  12  Colo.  294,  the 


388  FIRES.  Vol.  VI. 

(N.  S.) 

Notes. 

Colorado  statute  of  1874  was  held  constitutional.  This  case  was 
followed  in  Union  Pac,  R.  Co.  v,  Arthur,  2  Colo.  App.  159. 

In  Grissell  v,  Housa tonic  R.  Co.»  32  Am.  &  Eng-.  R.  Cas.  349,  54 
Conn.  447,  the  Connecticut  act  of  1881  making-  railroad  companies 
responsible  for  injuries  by  fire  communicated  by  their  locomotives, 
and  giving  the  companies  an  insurable  interest  in  such  property, 
was  held  not  unconstitutional,  as  it  neither  denies  equal  protection 
of  the  law,  nor  takes  property  without  due  process  of  law,  nor  im- 
pairs the  obligation  of  contracts. 

In  Rodemacher  v.  Milwaukee,  etc.,  R.  Co.,  41  Iowa  297,  Iowa  Code, 
^  1289,  rendering  companies  liable  for  damages  by  fire,  was  held 
constitutional.  In  Missouri  Pac.  R.  Co.  ^^  Merrill,  40  Kan.  404,  the 
act  of  1885  making  the  occurrence  of  fire  caused  by  the  operation  of 
a  vsLilrosid  prima /act e  evidence  of  negligence,  was  held  not  invalid 
for  failing  to  clearly  express  the  subject-matter  of  the  act  in  the 
title,  nor  because  it  was  partial  and  unequal  in  its  operation.  Fed- 
eral corporations  and  railroads  engaged  in  interstate  commerce 
have  been  held  not  exempt  by  their  federal  constitutional  righls 
from  the  operation  of  these  statutes.  Diamond  v.  Northern  Pac-  R. 
Co.,  29  Am.  &  Eng.  R.  Cas.  117  ;  6  Mont.  580  ;  Smith  v,  Boston.  63 
N.  H.  25. 

The  provision  as  to  damages  from  communicated  fires  along  the 
right  oi  way  of  a  railroad  does  not  abridge  the  privileges  or  immu- 
nities of  the  railroad  corporation,  nor  deprive  it  of  property  without 
due  process  of  law,  nor  deny  to  it  the  equal  protection  of  the  laws, 
within  the  meaning  of  the  fourteenth  amendment  to  the  United 
States  constitution.  McCandless  if.  Richmond,  etc.,  R.  Co.,  38  S.  Car. 
103, ;  reviewing  Banner  v.  South  Carolina  R.  Co.,  4  Rich  (S.  Car.) 
329. 

Nor  is  the  obligation  of  any  contract  impaired  by  such  an  enact- 
ment, nor  (the  lessee  being  the  corporation  of  another  state)  is 
there  any  interference  with  the  control  of  Congress  over  interstate 
commerce.     McCandless  v.  Richmond,  etc.,  R.  Co.,  38  S.  Car.  103. 

Nor  is  it  in  violation  of  those  provisions  of  the  state  constitution 
which  prohibit  discriminations  and  unequal  restraints  and  disquali- 
fications, the  dispossession  of  property  otherwise  than  by  the  law  of 
the  land,  and  the  taking  of  private  property  without  consent  or 
compensation.     McCandless  v,  Richmond,  etc.,  R.  Co.,38S.  Car.  103. 

To  the  same  effect  see  Hooksett  v.  Concord  R.  Co.,  38  N.  H.  242  : 
Hart  V,  Western  R.  Co.,  13  Met.  (Mass.)  99;  Chapman  v,  Atlantic 
R.  Co.,  37  Me.  92. 
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Patteson 

V. 

Chesapeake  &  O.  R.  Co. 

{Supreme  Court  of  Appeals  of  Virginia^  Dec.  j,  i8g6,) 

Fires  Set  by  Locomotives — Negligence — Burden  of  Proof. — Where 
theorig-in  of  a  fire  has  been  fixed  upon  a  railroad  company,  it  is 
presumptively  charg-eable  with  neglig-ence,  and  must  assume  the 
burden  of  proving^  that  it  had  used  the  best  precautions  known  for 
confining*  sparks  or  cinders. 

Same — Question  for  Jury. — Shprtly  after  a  train  had  passed,  the 
plaintiff's  barn  was  discovered  to  be  on  fire.  There  was  a  strong- 
wind  blowing-  from  the  direction  of  the  train  towards  the  barn,  and 
the  fire  caug-ht  on  top.  The  inspector  of  the  railway  company  tes- 
tilied  that  he  had  inspected  the  eng-ine  at  6  p.  m.  on  the  day  of  the 
fire,  eight  hours  after  the  fire  occurred,  and  at  6  a.  m.  on  the  day 
following  the  fire,  and  that  the  engine  was  in  good  order,  and  had 
the  latest  style  spark  arrester.  It  appeared  that  there  were  several 
points  on  the  road  where  the  engine  could  have  been  repaired,  if 
out  of  order,  before  being  examined  by  the  inspector.  Held^  that 
the  question  whether  the  fire  was  caused  by  the  engine  of  the 
defendant  company  was  for  the  jury,  as  was  the  question  of  the 
defendant's  negligence. 

Appeal  from  Nelson  county  circuit  court.  Re- 
versed, 

W,  D,  Patteson  and  Caskie  &  Colevian^  for  appellant. 
Chas.  M.   Blackford^   H,    T,   Wick  ham  ^  and  Henry 
Taylor^  Jr, ,  for  appellee. 

Harrison,  J.  This  was  an  action  in  the  circuit 
court  of  Nelson  county  to  recover  damages  for  the  de- 
struction of  a  barn  and  its  contents,  alleiJfed         ^    „, .  ^ 

i      I  »  11/-  •       i     1  *!•«•  Stated. 

to  have  been  caused  by  tire  communicated 
from  the  engine  of  the  defendant. 

There  were  tw^o  trials  of  the  cause.  On  the  first  the 
jury  found  a  verdict  for  $1,000  for  the  plaintiff,  which, 
upon  motion  of  the  defendant,  was  set  aside.  On  the 
second  trial  the  plaintiff  introduced  no  evidence,  and 
there  was  a  verdict  for  the  defendant ;  whereupon  the 
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plaintiff  moved  to  set  that  verdict  aside,  and  g^rant  a 
new  trial,  which  motion  was  overruled  by  the  court, 
and  judg-ment  entered  for  the  defendant. 

All  the  evidence  adduced  upon  the  first  trial  is  now 
before  this  court,  having*  been  duly  incorporated  in  a 
bill  of  exceptions  taken  at  the  time,  and  sig*ned  by  the 
presiding  judg-e,  and  made  a  part  of  the  record. 

Under  the  rule  prescribed  by  the  leg'islature  (Acts 
1891-92,  p.  962)  this  case  must  be  considered  by  this 
court  looking-  to  the  whole  evidence  adduced  on  the 
first  trial,  and,  if  it  find  that  the  circuit  court  erred  in 
setting-  aside  the  first  verdict,  it  must  reinstate  that 
verdict,  and  enter  judg-ment  thereon  for  the  plaintiff  ; 
otherwise  the  verdict  and  judg-ment  for  the  defendant 
on  the  second  trial  must  stand. 

Counsel  have  pressed  with  g-reat  earnestness  the  rule 
that  the  judgment  of  the  lower  court  in  setting- aside 
a  verdict  because  contrary  to  the  law  and  the  evidence 
is  justly  entitled  to  g-reat  weig-ht,  and  that  g-enerallj'  a 
strong-er  case  should  be  made  to  justify  an  appellate 
court  in  reversing-  an  order  granting-  than  one  refusing 
a  new  trial.  The  rule  is  a  wise  one  within  proper 
limits.  It  cannot,  however,  be  carried  to  the  extent  of 
depriving  this  court  of  the  right  of  review  in  such 
cases  as  this.  The  statute  already  cited,  which  pre- 
scribes how  such  a  case  as  this  is  to  be  considered, 
says  that  the  appellate  court  shall  look  first  to  the  evi- 
dence and  proceedings  on  the  first  trial,  and,  if  it  dis- 
covers that  the  court  erred  in  setting  aside  the  verdict 
on  that  trial,  it  shall  set  aside  and  annul  all  proceed- 
ings subsequent  to  said  verdict,  and  enter  judgment 
thereon. 

If,  therefore,  this  court  shall  become  satisfied  that 
the  lower  court,  in  setting  aside  the  verdict,  has  disre- 
garded the  right  of  the  jury  to  determine  the  weight  of 
the  evidence,  or  has  in  any  other  respect  committed 
error,  it  should  reverse  its  action.  Unless  it  is  so  sat- 
isfied, the  action  of  the  lower  court  should  be  affirmed. 

There  was  peculiar  propriety  in  a  jury  weighing  the 
evidence  in  this  case  and  settling  the  issues  between 
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the  parties,  and  the  conclusion  reached  by  them  should 
not  be  disturbed  unless  there  was  a  plain  deviation 
from  rig-ht  and  justice  upon  their  part. 

It  appears  that  on  the  10th  of  September,  1892,  a 
loaded  freig'ht  train,  going-  west  in  the  direction  of 
Lj^nchburg"  over  the  road  of  the  defendant  company, 
passed,  about  10  o'clock  in  the  morning*  of  that  day, 
through  the  farm  in  Nelson  county  held  by  the  plaintiff 
in  trust  for  Mary  E.  Lewis  and  her  children.  The 
burned  barn  was  situated  in  an  open  field,  940  feet 
from  the  railroad,  on  a  point  higher  than  the  road,  and 
at  the  head  of  a  hollow  leading  from  the  railroad  in  the 
direction  of  the  barn.  The  engine  and  train  passed  a 
few  minutes  before  the  barn  was  observed  to  be  on 
fire,  and  the  preponderance  of  evidence  is  that  a  strong 
wind  was  blowing  from  the  engine  in  the  direction  of 
the  barn,  and  that  the  hollow  or  draught  leading  from 
the  railroad  in  that  direction  formed  a  channel  up  which 
there  was  a  strong  concentrated  current  of  wind.  It 
further  appears  that  the  barn  took  fire  on  top  of  the 
roof  either  of  the  main  building  or  the  shed,  and  was 
seen  as  soon  as  it  caught ;  that  the  barn  was  kept 
locked,  and  no  one  had  been  to  it  since  7  o'clock  in  the 
morning  of  that  day  ;  that  one  of  the  owners  and  an- 
other person  passed  the  barn  a  few  minutes  before  the 
train  did,  and  no  fire  was  there  then.  Within  a  few 
minutes  of  the  time  that  the  barn  took  fire,  and  a  short 
distance  from  it,  two  other  fires  occurred  on  the  same 
side  of  the  railroad  with  the  barn — one  a  shock  of  fod- 
der, 660  feet  from  the  railroad  ;  and  the  other  a  stack 
of  hay,  600  feet  therefrom — and  both  situated  at  a 
greater  elevation  above  the  railroad  than  the  barn. 
Those  witnesses  who  speak  on  the  subject  say  it  is  im- 
possible that  the  fire  could  have  originated  from  any 
other  cause  than  sparks  or  cinders  emitted  by  the  en- 
gfine  attached  to  the  passing  freight  train,  and  the  evi- 
dence nowhere  suggests  any  other  possible  hypothesis. 

The  defendant  insists  that  the  burden  was  not  only 
on  the  plaintiff  to  prove  that  the  fire  originated  from 
sparks  or  cinders  thrown  out  by  the  engine,  but  that 
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such  Sparks  or  cinders  were  emitted  by  the  engine  be- 
cause of  defects  in  its  construction  or  condition,  and  by 
reason  of  the  fact  that  it  was  not  equipped  with  the 
best  appliances  for  arresting  sparks  and  preventing  the 
emission  of  burning  cinders.  In  support  of  this  propo- 
sition the  case  of  Bernard  v.  Railroad  Co.,  85  Va.  792, 
8  S.  E.  785,  is  cited  and  relied  on.  It  is  true,  as  a 
general  rule,  that  where  no  negligence  is  proved  on 
the  part  of  the  railroad  company  or  any  of  its  agents  or 
employees,  and  negligence  is  tlje  gravamen  of  the 
action,  the  law  does  not  impute  it.  It  lies  on  the  party 
alleging  it  to  prove  it.  It  is,  however,  equally  true 
that  where  the  subject-matter  of  the  allegation  lies 
peculiarly  within  the  knowledge  of  one  of  the  parties, 
that  party  must  prove  it,  whether  it  be  of  an  affirma- 
tive or  negative  character.  The  law  on  this  subject  is 
well  stated  in  2  Shear.  &  R.  Neg.  §  676.  It  is  there 
said  : 

"The  decided  weight  of  authority  and  of  reason  is  in 
favor  of  holding  that,  the  origin  of  the  fire  being  fixed 
upon  the  railroad  company,  it  is  presumptively  charge- 
able with  negligence,  and  must  assume  the  burden  of 
proving  that  it  had  used  all  those  precautions  for  con- 
fining sparks  or  cinders  (as  the  case  may  be)  which 
have  been  already  mentioned  as  necessary.  This  is  the 
common  law  of  England,  and  the  same  rule  has  been 
followed  in  New  York,  Mar5dand,  North  Carolina, 
South  Carolina,  Tennessee,  Illinois,  Wisconsin,  Mis- 
souri, Nebraska,  and  Texas  ;  and  it  is  established  by 
statute  in  Vermont,  Illinois,  Iowa,  New  Jersey,  Minne- 
sota, Kansas,  Mississippi,  and  Utah.  But  it  has  been 
sometimes  held  that  the  plaintiff  is  bound  to  prove 
affirmatively  some  precaution  which  the  defendant 
ought  to  have  taken,  and  that  it  did  not  take  it.  This 
ruling  is  contrary  to  the  plain  principle  that  a  party  is 
not  required  to  prove  a  fact  which  is  necessarily  much 
better  known  to  his  adversary  than  to  himself,  since 
the  railroad  company  has  unlimited  opportunities  for 
knowing  the  condition  of  its  own  engines,  while  its 
prosecutor  has  none  at  all,  until  he  comes  into  court. 
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Accordingly,  such  decisions  have  been  overruled  by 
statute  in  Iowa  and  Kansas,  leaving*  Pennsylvania  and 
Ohio  to  stand  alone.  In  every  case  it  is  held  that  a  pre- 
sumption of  negligence  is  raised  by  evidence  that^ngines 
are,  in  common  practice,  so  made  as  to  retain  their 
sparks,  and  that  the  particular  engine  in  question  did 
not.  And  if  the  particular  engine  from  which  the  fire 
proceeded  was  so  made,  but  it  appears  that,  unless  it 
was  watched  and  kept  in  order,  it  would  emit  sparks, 
the  inference  may  fairly  be  drawn  that  the  fire  w^as 
caused  by  negligence  in  its  management.  On  the  other 
hand,  evidence  that  the  engine  which  emitted  the  sparks 
had  all  the  best  appliances  required  by  the  rules  pre- 
viously stated,  and  w^as  carefully  handled,  is  sufficient 
to  put  the  burden  of  proof  again  upon  the  plaintiff  to 
show  negligence." 

It  is  w^ell  settled  that  testimony  is  admissible  on  the 
part  of  the  plaintiff  tending  to  show  that  the  defendant's 
locomotive  on  occasions  other  than  that  for  which  the 
action  is  brought  had  emitted  sparks  and  communicated 
fire  to  the  property  along  its  track  and  right  of  vvay, 
for  the  purpose  of  showing  negligence  on  the  part  of 
the  defendant's  employees,  or  defects  in  the  construc- 
tion of  the  machinery  in  question.  Railroad  Co.  v. 
Thomas  (recently  decided  by  this  court)  24  S.  E.  264. 
If  proof  of  other  fires  establishes  negligence  on  the 
part  of  the  defendant,  surely  proof  that  the  railroad 
caused  the  fire  for  which  the  action  was  brought  must 
do  so,  the  former  being  merely  cumulative,  and  intend- 
ed to  show  a  negligent  habit. 

The  rule  laid  down  by  the  authorities  cited,  that,  the 
origin  of  the  fire  being  fixed  upon  the  railroad  company, 
it  is  presumptively  chargeable  with   negligence,  and 
must  assume  the  burden  of  proving  that  it 
had  used   the  best  precautions  known  for  S»it?Tei%lJii. 
confining  sparks  or  cinders,   is  a  wise  and  f JJJJ~*"**"  •' 
just  one.     The  law  is  liberal  in  holding  that 
the  railroad  is  exempt  from  liability  when,  operated  in 
a  lawful  manner,  and  in  the  exercise  of  reasonable  care 
and  skill,  it  burns  the  property  of  the  citizen  along  its 
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route.  To  hold  that  the  plaintiff,  in  addition  to  provinjr 
that  the  railroad  is  justly  chargeable  with  the  origin  of 
the  fire,  must  also  prove  affirmatively  that  its  machinery 
was  out  of  order,  would  practically  defeat  a  recovery  in 
most  cases.  The  statement  of  the  law  as  it  seems  to 
be  laid  down  in  Bernard  v.  Railroad  Co.,  85  Va.  792» 
is  not  in  accord  with  the  view  herein  expressed,  and  is, 
therefore,  not  approved. 

The  defendant,  notwithstanding-  its  position  that  no 
obligfation  rested  upon  it  to  prove  that  its  machinery 
was  in  order,  introduced  witnesses  to  establish  that 
fact. 

The  only  witness  who  professed  to  have  any  person- 
al knowledge  of  the  condition  of  the  spark  arrester  was 

W.  A.  Sutton,  the  night  inspector  of  the 
foTjo^^.""""'      engines  at  Second   street  shop,   Richmond. 

He  testified  that  between  6  o'clock  in  the 
evening  and  6  in  the  morning  of  Sunday,  the  11th  day 
of  September,  1892,  which  was  the  next  day  after  the 
fire:  he  had  inspected  the  engine  in  question,  and  found 
it  in  good  order,  and  equipped  with  the  latest  stj-le 
spark  arrester.  He  admitted,  however,  that  he  had  no 
independent  recollection  of  inspecting  the  engine,  and 
only  made  the  statement  from  a  pencil  report,  upon 
which  six  engines  appeared  by  their  number,  and 
among  the  number  the  one  in  question.  The  paper 
was  marked  "O.  K.,"  as  indicating  that  the  engines 
were  in  order.  Other  witnesses  testified  that  the  spark 
arrester  was  in  order,  but  admitted  on  cross-examina- 
tion that  they  had  no  personal  knowledge  on  the  sub- 
ject, and  only  made  the  statement  upon  the  Sutton 
report.  It  appeared  from  the  defendant's  evidence  that 
there  were  several  points  on  the  railroad  where  repairs 
could  have  been  made  between  the  point  of  the  fire  and 
the  return  of  the  engine  to  Richmond,  where  it  was 
said  to  be  examined  by  the  inspector.  The  defendant 
undertook  to  prove  further  by  expert  witnesses  that 
under  no  circumstances,  whether  the  engine  be  out  of 
order  or  not,  could  a  coal  cinder,  large  or  small,  es- 
caping from  the  engine,  be  thrown  a  greater  distance 
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than  50  yards,  or  retain  heat  enough  while  passings 
through  the  air  to  ignite  inflammable  material  at  a 
g^reater  distance  than  50  yards  from  the  engine.  On 
the  other  hand,  two  unimpeached  witnesses  of  the 
plaintiff  testify  that  on  former  occasions  they  had  stood 
in  this  barnyard,  and  seen  sparks  and  cinders  from  a 
passing  engine  fall  around  them,  and  burn  the  hand  of 
one  of  them. 

Whether  or  not  the  fire  was  caused  by  the  defendant, 
and  whether  or  not  the  engine  was  out  of  order,  or  the 
spark  arrester  of  an  approved  kind,  were  questions  for 
the  jury  ;  and,  being  no  doubt  satisfied  that  the  fire 
originated  from  sparks  or  cinders  thrown  from  the  en- 
g'ine,  the  other  evidence  was  sufficient  to  justify  their 
verdict ;  especially  that  of  the  defendant  showing  that 
it  would  be  impossible  for  the  fire  to  be  thrown  that 
distance  if  the  spark  arrester  was  in  good  order. 
Certainly  it  cannot  be  said  that  the  conclusion  reached 
bv  the  jury  was  a  plain  deviation  from  right  and  justice. 

For  the  foregoing  reasons  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  judgment  entered 
here  upon  the  verdict  rendered  on  the  first  trial. 


PoRD  et  aL 
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Delta  &  Pine  Land  Co. 

{Supreme  Court  of  the  United  States^  Jan.  4,  iSgj.) 

Railway  Companies — Exemption  from  Taxation.— An  act  charter- 
ing a  railway  company  which  exempts  the  property  of  such  com- 
pany from  taxation  does  not  extend  to  property  which,  not  necessary 
^or  its  business,  it  acquired  under  the  authority  of  a  subsequent  act 
0^  the  legislature,  in  which  is  found  no  exemption  clause. \ 

Same — Exemption  from  Special  Assessments. — The  exemption  in 
^uch  charter  in  no  manner  released  the  property  from  the  burden  of 
special  assessments  for  the  construction  and  repair  of  levees. 

Payment  of  Taxes— Proof.— A  state  statute  provided  for  the  sale, 
oy  the  auditor,  of  certain  lands  to  a  railway  company,  being  lands. 
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forfeited  for  unpaid  taxes,  and  that  levee  boards  having  any  title  or 
claim  to  any  of  such  lands  on  account  of  unpaid  levee  taxes  should 
receive  in  payment  any  of  the  bonds  of  the  levee  boards.  Such 
sale  having-  been  made,  the  auditor  g-ave  to  the  company  a  deed  to 
the  lands,  reciting"  that  payment  had  been  made  in  full  of  all  state 
and  county  taxes  due  thereon.  Held,  that  such  deeds  were  not  evi- 
dence of  the  payment  of  the  levee  taxes. 

Levee  Tax — Bonds — Payment — Trust  Fund. — Where  a  state  statute 
was  passed  providing  for  the  issue  of  bonds  in  satisfaction  of  lia- 
bilities incurred  for  levee  purposes,  and  authorizing  an  assessment 
on  the  lands  benefited,  the  fund  thereby  created,  whether  in  money 
or  land,  to  be  devoted  to  the  payment  of  the  bonds,  such  fund  be- 
came a  trust  fund,  which  could  not  be  diverted  by  any  subsequent 
act  of  the  legislature. 

Appeai^  from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi. 

This  was  a  bill  in  equity  filed  in  the  circuit  court  of 
the  United  States  for  the  Southern  district  of  Missis- 
sippi, on  Februar}^  27,  1889,  by  the  appellants,  as  com- 
plainants, to  quiet  their  title  to  certain  lands 
therein  described.  Upon  final  hearing*,  on 
Aug-ust  15,  1890,  a  decree  was  entered  dismissing-  the 
bill  (43  Fed.  181),  from  which  decree  the  complainants 
have  appealed  to  this  court. 

Complainants'  chain  of  title  is  as  follows:  (1)  A 
patent  on  March  13,  1853,  from  the  United  States  to 
the  state  of  Mississippi,  under  the  act  of  September  4, 
1841,  (5  Stat.  453),  and  September  28, 1850  (9  Stat.  519); 
(2)  conveyances  from  the  state  of  Mississippi  made  dur- 
ing the  years  1853  to  1856.  inclusive,  to  E.  F.  Potts 
and  others,  these  g^rantees  having*  entered  the  lands 
with  scrip  issued  by  the  secretary-  of  state,  under  the 
acts  of  March  15  and  March  16,  1852,  providing-  for  the 
construction  of  levees  upon  the  Mississippi  river  (Laws 
Miss.  1852,  pp.  33,  41);  (3)  deeds  from  the  g-rantees  of 
the  state  and  their  privies  in  interest,  in  the  years  1871 
and  1872,  to  the  Selma,  Marion  &  Memphis  Railroad 
Company,  made  under  the  authority  of  an  act  of  the 
leg"islature  of  the  state  approved  July  21,  1870,  author- 
izing- the  conveyance  of  lands  to  such  companj'  in  pay- 
ment of  subscription  to  its  capital  stock  (Laws  Miss. 
1870,  c.  220,  p.  566);  (4)  deeds  from  the  state  of  Missis- 
sippi to  the  railroad  company,  of  date  March  18,   1873, 
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executed  under  authority  of  an  act  of  the  legfislature 
approved  March  16,  1872  (Laws  Miss.  1872,  c.  75,  p. 
313),  providing  that  all  lands  which  had  been  sold  to 
the  railroad  company,  and  which  had  become  forfeited 
to  the  state  for  non-payment  of  taxes,  might  be  bought 
by  that  company  from  the  state  at  two  cents  per  acre, 
upon  satisfactory  proof  that  not  less  than  25  miles  of 
the  company's  road  had  been  built,  and  also  that  in  all 
cases  in  which  the  lands  had  been  forfeited  to  or  pur- 
chased by  the  levee  boards  in  any  of  the  levee  districts 
in  the  state,  and  were  held  and  claimed  b)'  them  for  the 
non-payment  of  levee  taxes,  the  said  boards  were  re- 
quired to  arrange  for  the  paj'ment  of  such  taxes,  by 
receiving  therefor  the  bonds  of  the  said  districts ;  (5) 
deeds  from  the  United  States  marshals  for  the  Northern 
and  Southern  districts  of  Mississippi  to  the  complain- 
ants, executed  August  1,  1887,  and  February  5,  1889, 
under  sales  made  pursuant  to  a  judgment  and  decree 
rendered  on  July  6,  1886,  by  the  circuit  court  of  the 
United  States  for  the  Northern  district  of  Mississippi 
in  the  case  of  Timpson  v.  Selma,  M.  &  M.  R.  Co. 

The  title  of  the  defendants  was  based  upon  various 
statutes  of  the  state  of  Mississippi,  providing  for  re- 
pairing and  perfecting  the  levees  of  the  Mississippi 
river  in  certain  counties,  and  making  assessments  upon 
all  the  lands  within  certain  boundaries  for  the  cost  of 
such  improvements,  and  originated  in  tax  sales  made 
for  the  non-payment  of  such  assessments. 

Casey  Toiing-y  for  appellants. 
Frank  Johnston^  for  appellees. 

Mr.  Justice  Brewe:r,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion  of  the  court. 

We  premise  by  saying  that  this  case  involves  over  200 
different  tracts  of  land,  in  9  separate  counties,  and 
amounting  to  112,160  acres;  that  the  titles  to  these 
various  tracts,  as  claimed  by  complainants,  are  not  all 
deraigned  by  the  same  conveyances,  or  subject  to  the 
same  conditions  ;  that,  in  consequence,  the  many  ques- 
tions discussed  so  elaborately  by  counsel  in  their  brief 
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and  in  oral  arg-uments  do  not  affect  alike  all  the  tracts. 
We  shall  not  attempt  to  consider  all  the  questions  pre- 
sented, but  have  endeavored  to  select  those  which  are 
necessary  for  a  final  determination  of  the  case.  We 
believe  that  the  title  to  every  tract  falls  within  the 
scope  of  those  we  shall  discuss,  and  that  the  proposi- 
tions laid  down  are  decisive  of  the  rig-hts  of  the  parties 
hereto. 

It  is  insisted  that  the  lands,  while  held  by  the  rail- 
road company,  were,  by  virtue  of  certain  clauses  in  its 
charter,  exempt  from  the  levee  assessments ;  and  we 
understood  counsel,  in  their  arg-ument  at  the  bar,  to 
state  that  this  question  stands  in  the  forefront  of  the 
case,  and  that,  upon  its  decision  in  favor  of  the  com- 
plainants their  rights  depend.  The  lands  were  in  the 
years  1871  and  1872  conveyed  by  their  former  owners 
to  the  railroad  company,  in  payment  of  stock  subscrip- 
tions. The  company,  originally  known  as  the  Mem- 
phis, Holly  Springs  &  Mobile  Railroad  Company,  was 
chartered  by  an  act  of  the  legislature  of  the  state,  of 
date  November  23,  1859  (Laws  Miss.  1859,  c.  14,  p.  51). 
Sections  19  and  21  of  that  act  are  as  follows : 

"Sec.  19.  That  the  capital  stock,  and  all  the  property 
and  effects  of  said  compan)''  shall  be  exempt  from  taxa- 
tion until  said  road  is  completed  :  provided,  said  road  is 
commenced  within  two  years  and  completed  within  ten 
years  from  and  after  the  passage  of  this  act." 

**Sec.  21.  That  said  road  shall  be  commenced  in 
three  years  and  completed  in  twelve  years  after  the 
passage  of  this  act." 

The  Civil  War  interfering  with  the  construction  of 
the  road,  on  February  20, 1867  (Laws  Miss.  1867,  c.  464, 
p.  635),  an  act  was  passed  reviving  the  corporation. 
Section  2  reads  :  "That  said  company  shall  have  six- 
teen years  in  which  to  construct  the  said  road,  and  shall 
commence  the  same  in  three  years  from  and  after  the 
passag-e  of  this  act."  Section  3  provides:  '*That  it 
shall  and  may  be  lawful  for  the  said  corporators  to  re- 
ceive subscriptions  in  land  to  the  capital  stock  of  the 
company  :  provided  the  lands  shall  be  in  five  miles  of 
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the  line  of  said  road."  On  July  21,  1870  (Laws  Miss. 
1870  c.  220,  p.  566),  a  further  act  was  passed,  the  second 
section  of  which  is:  **That  said  Selma,  Marion,  and 
Memphis  Railroad  Company  are  hereby  authorized  to 
receive,  in  the  way  of  subscription  to  the  capital  stock 
of  said  company,  lands  lying*  anywhere  within  the 
limits  of  the  state  of  Mississippi."  Under  the  author- 
ity of  this  statute,  these  lands,  being-  all  more  than  five 
miles  from  the  line  of  the  road,  were  conveyed  to  the 
company.  Now,  the  contention  is  that  section  19  of  the 
original  statute  was  operative  to  exempt  these  lands 
from  any  charge  for  levee  assessments.  It  is  contended 
that  the  g-eneral  lang-uage  **the  capital  stock  and  all  the 
property  and  effects  of  said  company''  includes  all  the 
property  belong-ing"  to  the  railroad  company,  whether 
used  for  railroad  purposes  or  not;  that  it  includes  not 
only  all  the  property  which  it  acquired  under  the  au- 
thority of  its  original  charter,  but  also  all  property 
which  it  acquired  under  the  authority  of  the  amend- 
ment of  July  21,  1870  ;  and,  finally,  that  the  exemption 
from  taxation  means  not  merely  exemption  from  all 
taxes  levied  for  ordinary  purposes  by  state,  county,  or 
city,  but  also  all  assessments  for  local  improvements. 
These  propositions  are  denied  by  the  defendant,  and 
certainly  present  the  most  important,  if  not  the  vital, 
questions  in  the  case. 

It  is  abundantly  established  by  the  decisions  of  this 
as  of  other  courts  that  exemptions  from  taxation  are  to 
be  strictly  construed,  and  that  no  claim  of  exemption 
can  be  sustained  unless  within  the  express  letter  or  the 
necessary  scope  of  the  exempting  clause.  Railroad  Co. 
V.  Dennis,  116  tj.  S.  665,  24  Am.  &l  Eng.  R.  Cas.  500 ; 
Railroad  Co.  v.  Guffey,  120  U.  S.  569,  29  Am.  &  Eng. 
R.  Cas.  200 ;  Railroad  Co.  v.  Thomas,  132  U.  S.  174, 
41  Am.  &  Eng.  R.  Cas.  599  ;  Yazoo  &l  M.  V.  R.  Co. 
V,  Board  of  Levee  Com'rs,  etc.,  132  U.  S.  190  ;  New 
Orleans  City  &  L.  R.  Co.  v.  New  Orleans,  143  U.  S. 
192 ;  People  v.  Cook,  148  U.  S.  397,  409  ;  Keokuk  & 
W.  R.  Co.  V.  State  of  Missouri,  152  U.  S.  301,  60  Am. 
&  Eng.  R.  Cas.  362  ;  Winona  &  St.  P.  Land  Co.  z\ 
State  of  Minnesota,  159  U.  S.  526. 
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Indeed,  there  has  been  strong*  judicial  dissent  from 
the  doctrine  of  the  power  of  the  state  legislature  to 
create  a  permanent  exemption  from  taxation.  Univer- 
sity V.  Rouse,  8  Wall.  439,  443. 

It  has  been  frequently  decided  that  a  general  exemp- 
tion of  the  property  of  a  corporation  from  taxation 
is  to  be  construed  as  referring  only  to  the  prop- 
erty held  for  the  transaction  of  the  business  of  the 
company.  County  of  Ramsey  v,  Chicago,  M.  &  St. 
P.  R.  Co.,  33  Minn.  537;  County  of  Todd  r.  St. 
Paul,  M.  &L  M.  R.  Co.,  38  Minn.  163  ;  Railroad  Co.  r. 
Irvin,  72  111.  452 ;  /;/  re  Swigert,  119  111.  83  ;  Camden 
&  A.  R.  &  Transp.  Co.  r.  Commissioners  of  Mansfield, 
23  N.  J.  L.  510 ;  New  Jersey  R.  &l  Transp.  Co.  r. 
Collectors,  etc.,  of  Newark,  25  N.  J.  L.  315  ;  Vermont 
Cent.  R.  Co.  v.  Town  of  Burlington,  28  Vt.  193  ;  Rail- 
road Co.  V,  Berks  Co.,  6  Pa.  St.  70;  Inhabitants  of 
Worcester  v.  Western  R.  Co.,  4  Met.  (Mass.)  564; 
Tucker  v.  Ferguson,  22  Wall.  527  ;  Bank  x\  Tennes- 
see, 104  U.  S.  493,  497.  In  this  latter  case,  after  refer- 
ring to  several  of  the  authorities  just  cited,  it  was  said: 
"  The  doctrine  declared  in  them,  that  the  exemption  in 
cases  like  the  one  in  the  charter  before  us  extends  only 
to  the  property  necessary  for  the  business  of  the  com- 
pany, is  founded  in  the  wisest  reasons  of  public  policy. 
It  would  lead  to  infinite  mischief  if  a  corporation,  sim- 
ply by  investing  its  funds  in  property  not  required  for 
the  purpose  of  its  creation,  could  extend  its  immunity 
from  taxation,  and  thus  escape  the  common  burden  of 
the  government." 

The  rule  in  Mississippi  is  the  same*  McCulloch  r. 
Stone,  b4  Miss.  378.  In  that  case  a  railroad  company, 
as  here,  was  authorized  to  take  subscriptions  to  its  cap- 
ital stock,  payable  in  land.  The  charter  also  provided 
*'  that  all  taxes  to  which  said  company  shall  be  subject 
for  the  period  of  thirty  years  are  hereby  appropriated 
and  set  apart,  arid  shall  be  applied  to  the  payment  of 
the  debts  and  liabilities  which  the  said  company  may 
have  incurred  in  the  construction  of  said  road  or  for 
money  borrowed,     *     *     *    ^nd  it  shall  be  the  duty  of 
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the  tax  collector  in  every  county,  in  each  and  every 
year,  to  g-ive  to  said  company  a  receipt  in  full  for  the 
amount  of  said  taxes  upon  receiving-  from  the  company 
an  affidavit  made  by  thepresidentor  cashier  of  said  com- 
pany that  the  amount  of  said  taxes  has  actually  been 
paid  and  applied  by  said  company  during"  the  year  in 
payment  of  the  debts,  *  *  *  which  receipt  so 
given  shall  be  in  full  of  all  taxes — county,  state,  and 
municipal — to  v^'hich  said  compan}'^  shall  be  subject." 
Construing*  this  provision,  the  supreme  court  held  that 
outside  lands  (that  is,  lands  not  used  in  the  business  of 
the  company)  were  not  within  the  exemption.  McCul- 
loch  r.  Stone,  04  Miss.  394. 

'*  The  business  of  a  railroad  company,  the  property 
and  instrumentalities  ordinarily  owned  and  employed 
by  them,  it  must  be  assumed,  were  well  known  to  the 
legislative  department,  and  it  must  also  be  assumed  that 
the  language  employed  was  used  in  reference  to  such 
business  and  property,  unless  a  contrary  intention  is 
shown.  *A11  taxes  to  which  said  compan}^  shall  be 
subject '  must,  therefore,  we  think,  be  construed  to  in- 
clude only  the  taxes  due  upon  the  property  of  the  com- 
pany necessary  to  the  construction,  equipment,  main- 
tenance, and  operation  of  its  road.  Many  of  the  author- 
ities upon  the  question  here  involved  are  collected  by 
Cooley  on  Taxation  (pages  146  to  153).  From  them  we 
can  deduce  no  principle  of  construction  which  would 
include  in  the  exemption  granted  an  exemption  of  the 
outlying  lands  owned  by  the  company.  The  lands  in- 
volved in  this  suit  have  no  sort  of  connection  with  the 
business  of  the  company.  They  are  owned  by  it  only 
as  the  same  character  of  lands  would  be  owned  by  a 
private  individual,  and  for  the  same  purposes.  They 
were  boug-ht,  not  to  enable  the  company  to  perform  any 
duty  it  ow^es  to  the  public,  but  that  it  might,  by  dealing 
in  them,  make  a  profit  as  a  buyer  and  seller.  In  this 
character  we  find  nothing  in  the  words  or  spirit  of  the 
exemption  clause  giving  immunity  from  taxation." 

Within  the  scope  of  these  decisions,  it  is,  to  sa}''  the 
least,  not  clear  that  the  general  language  in  section  19 

6  (N.  s.)  A.  &  E.  R.  Cas.— 26 
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is  to  be  construed  as  referring*  to  property  other  than 
that  necessarv  for  the  business  of  the  railroad  com- 
pany. 

But,  passing  that,  it  is  clear  that  even  if  the  exemption 
is  properly  construed,  as  applying-  not  only  totheprop^ 

erty  necessary  for  the  business  of  the  rail- 
Raiiway  lonpftiies  road  compauy,  but  also  to  all  other  property 

— Bx^mpUoii  from         i  •    i     v    '^j.i       1  r  ..  i        ,  -^      ^       "1 

Tftxfttion.  wljiich  by  the  terms  of  its  charter,  it  was  at 

liberty  to  acquire,  it  does  not  extend  to  prop- 
erty which,  not  necessary  for  its  business,  it  acquired 
under  the  authority  of  a  subsequent  act  of  the  legisla- 
ture, in  which  is  found  no  exemption  clause.  The  act 
of  1867,  reviving-  the  charter,  authorized  the  corporation 
to  receive  payment  of  subscriptions  to  its  capital  stock 
in  lands,  provided  the  lands  were  within  five  miles  of 
the  line  of  its  road  ;  and,  if  the  exempting-  clause  can 
be  construed  to  apply  to  property  other  than  that  used 
in  the  business  of  the  company,  it  would  be  limited  to 
property  which  by  the  charter,  as  it  then  stood,  it  was 
authorized  to  acquire.  Subsequently  thereto,  and  in 
1870,  it  was  authorized  to  receive,  in  the  way  of  sub- 
scription to  its  capital  stock,  lands  lying-  anywhere 
within  the  limits  of  the  state,  and  it  was  under  this  au- 
thority that  it  took  title  to  the  lands  in  question.  Now, 
in  this  act  of  1870  is  no  mention  of  any  exemption, 
nothing-  to  sugg-est  that  the  legislature  intended  that 
this  roving  authority  to  take  title  to  lands  carried  with 
it  the  right  to  w^ithdraw  all  the  lands  thus  taken  from 
the  burdens  of  taxation  ;  and  it  would  be  clearly  in 
violation  of  the  accepted  rule  of  construction  in  respect 
to  contracts  of  exemption  to  extend  the  provisions  of 
the  exempting  clause  in  the  acts  of  1859  and  1867  to 
property  the  right  to  acquire  which  was  conferred  solely 
by  the  subsequent  act. 

Again,  it  is  insisted  that  section  19  of  the  act  of  1859, 
which  was  not  changed  in  any  subsequent  statute,  made 
the  exemption  conditional  upon  the  fact  that  the  road 
was  commenced  within  two  years,  and  completed  within 
ten  years  ;  that,  as  a  matter  of  fact,  this  condition  was 
not  complied  with  ;  and  hence  that  the  exemption  failed 
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entirel)\  The  argfument  is  that  all  tax  levies  and  sales 
of  these  lands  were  only  conditionally  invalid,  and  that, 
the  condition  failing",  the  tax  sales  became  operative,  and 
the  title  passed.  On  the  other  hand,  it  is  said  that  this 
condition  was  a  condition  subsequent ;  that  during*  the 
time  prescribed  in  the  condition  the  lands  were  exempt 
from  taxation,  even  thoug-h  after  that  time  proceeding's 
might  be  instituted  under  special  warrant  of  the  legfis- 
lature  for  the  assessment  and  collection  of  taxes  thereon; 
and  hence  that  all  proceeding's  instituted  and  carried 
through  during-  the  pendency  of  such  time  of  exemption 
were  absolutely  void.  We  do  not  deem  it  necessar)'^  to 
decide  this  question,  and  only  refer  to  it  as  sug-gesting* 
equitable  considerations  against  any  expansion  of  the 
claimed  exemption. 

But,  further  and  chiefly,  the  only  exemption  was 
from  taxation,  and  it  is  a  g-eneral  rule  of  construction 
that  a  clause  exempting-  from  taxation  does  not  release 
the  property  so  exempted  from  liability  for  assessments 
for  local  improvements.  Sheehan  x\  Hospital,  50  Mo. 
155 ;  BuflFalo  City  Cemetery  v.  City  of  Buffalo,  46  N. 
Y.  506;  Paterson  v.  Society,  24  N.  J.  L.  385; 
Protestant  Foster  Home  Soc.  v.  Mayor,  etc.,  of 
Newark,  35  N.  J.  L.  157.  This  question  was 
considered  in  this  court  in  Railroad  Co.  v.  De- 
catur, 147  U.  S.  190 ;  54  Am.  &  Eng-.  R.  Cas. 
282.  The  exemption  in  that  case  was  **from  all  taxes 
under  the  law^s  of  this  state"  (Illinois) ;  and  it  was  held 
that  that  clause  did  not  relieve  the  property  from  the 
burden  of  special  assessments  imposed  to  pay  the  cost 
of  local  improvements.  The  question  was  discussed  at 
some  leng-th,  and  the  various  authorities  reviewed  in 
the  opinion  then  delivered. 

That  is  also  the  settled  law  of  the  state  of  Missis- 
sippi. Daily  v,  Swope,  47  Miss.  367 ;  Vasser  v, 
George,  Id.  713 ;  Macon  v.  Patty,  57  Miss.  378.  In 
the  first  two  of  these  cases  it  was  held,  not  onlv  that 
special  assessments  for  local  improvements  did  not 
come  within  the  constitutional  limitations  as  to  taxa- 
tion, but  also  that  the  construction  and  repair  of  levees 
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were  to  be  regfarded  as  local  improvements,  for  which 
the  property  specially  benefited  might  be  assessed. 
We  quote  from  Vasser  v,  George  (page  721) : 

**  We  are  content  to  refer  to  our  views  on  this  sub- 
ject, just  delivered  in  Daily  v,  Swope.  In  that  case 
we  reached  the  conclusion  that  local  assessments  for 
local  improvements  were  not  embraced  in  the  twentieth 
section  of  the  twelfth  article  [said  section  reading"  'taxa- 
tion shall  be  equal  and  uniform  throughout  the  state. 
All  property  shall  be  taxed  in  proportion  to -its  value, 
to  be  ascertained  as  directed  by  law']  but  were  refera- 
ble to  the  general  power  of  taxation,  which  was  su- 
preme, unless  restrained  by  the  constitution  of  the 
United  States,  or  of  the  state.  The  limitation  upon 
the  power  in  that  section  only  applies  and  governs 
taxes  levied  for  the  usual,  ordinary,  and  general  pur- 
poses of  the  state,  county,  and  incorporated  city  or  town, 
and  does  not  include  special  assessments  for  local  pub- 
lic objetts  for  the  purpose  of  ameliorating  property  and 
enhancing  its  value,  and  also  contributing  to  the  gen- 
eral convenience,  health,  or  welfare  of  the  community. 
That,  in  apportioning  such  assessments,  the  legislature 
or  local  taxing  body  may  levy  them  on  the  basis  of  spe- 
cial benefits  received,  because  of  the  improvement  made, 
and,  further,  may  adopt  that  mode  which,  in  its  discre- 
tion, seems  equitable  and  just,  either  by  specific  taxes 
or  according  to  value,  or  in  the  instance  of  "a  very  small 
locality,  as  a  street  or  square  in  a  city,  either  the  area 
of  the  lots,  the  front  measurement,  or  value  may  be  se- 
lected. So,  too,  in  the  levee  district,  composed  of  sev- 
eral counties  and  parts  of  counties,  lands  in  the  river 
counties,  which  are  supposed  to  receive  the  largest 
benefit,  may  be  assessed  higher  than  those  more  re- 
mote. The  legislature  may  classify  the  lands  and  tax 
accordingly." 

That  such  is  now  the  settled  law  in  Mississippi  is 
not  denied  by  counsel  for  complainants,  but  it  is  insist- 
ed that  these  decisions  were  subsequently  to  the  vest- 
ing of  title  to  those  lands  in  the  railroad  company  ;  that 
at  that  time  the  rule  of  decision  in  the  state  was  differ- 
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ent ;  and  that  the  rig'hts  of  the  railroad  company  were 
created  and  vested  under  the  rule  as  then  announced  ; 
and  also  that  no  subsequent  chang-e  in  decision  could 
disturb  the  rig'hts  created  in  reliance  upon  the  previ- 
ous rule.  In  support  of  this  they  refer  to  Southern  R, 
Co.  z\  Mayor,  etc.,  of  Jackson,  38  Miss.  334,  but  that 
case  does  not  sustain  their  contention.  In  it  the  rail- 
road company^  claimed  under  a  statute  providing  **that 
the  stock,  fixtures,  and  property  of  said  company  shall 
be  exempt  from  taxation,"  but  the  taxes  which  were 
held  included  within  the  exemption  were  the  g'eneral 
taxes  of  the  city  for  corporate  purposes.  There  was 
no  special  assessment  for  local  improvements  on  prop- 
erty benefited  thereby,  but  simply  the  ordinary  taxes 
levied  for  corporate  purposes,  including*,  it  is  true, 
among-  them  matters  of  public  improvement.  Such 
taxes  come  strictly  within  the  provisions  in  respect  to 
taxation.  A  city  is  a  municipal  corporation,  a  political 
subdivision  of  the  state,  charg^ed  with  certain  specified 
duties  of  g*overnment  within  its  territorial  limits,  and  for 
the  full  discharg*e  of  those  duties  it  is  authorized  to  levy 
taxes.  In  this  respect  it  does  not  differ  from  a  county ,  and , 
although  some  of  the  funds  derived  from  a  city  tax  may 
have  been  used  for  public  improvement,  that  does  not 
change  the  character  of  the  tax.  It  does  not  cease  to 
be  a  "tax,"  properly  so  called,  any  more  than  would  a 
tax  levied  by  the  state  if  a  portion  of  the  funds  raised 
thereby  were  invested  in  the  building  of  a  capitol,  or 
any  other  public  improvement.  This  is  the  only  de- 
cision of  the  supreme  court  of  the  state  to  which  our 
attention  is  directed  as  enunciating  a  doctrine  different 
from  that  laid  down  in  the  cases  in  47  and  57  Miss., 
supra.  The  rule,  therefore,  established  in  Mississippi 
is  in  harmony  with  that  recognized  generally  elsewhere, 
to  the  effect  that  special  assessments  for  local  improve- 
ments are  not  within  the  purview  of  either 
constitutional  limitations  in  respect  to  taxa-  !*"*7Mi»rir*'*' 
tion  or  general  exemptions  from  taxation.  It  wMB«nu. 
follows,  therefore,  that  the  exemption  in  this 
charter  in  no  manner  released  the  property  from  the 
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burden  of  the  special  assessments  for  the  construction 
and  repair  of  the  levees. 

These  special  assessments  for  levee  improvements^ 
culminated  in  sales  and  deeds  under  express  authority 
of  the  statutes  of  the  state,  and  by  them  a  perfect  title 
was  transferred,  which  finally  passed  to  the  defendant. 
No  defects  are  pointed  out  by  the  complainants  in  these 
proceedings  ;  at  least,  none  which  go  so  far  as  to  vitiate 
those  proceedings  if  the  property  was  subject  to  such 
assessments.  This  conclusion  disposes  of  the  principal 
question  in  this  case. 

We  may,  however,  go  further,  and  consider  some 
other  matters  in  reference  to  these  assessments.  On 
March  16,  1872,  the  legislature  passed  an  act  to  facili- 
tate the  construction  of  the  railroad  (Laws  Miss.,  1872, 
p.  313,  c.  75),  section  3  of  which  reads : 

**That  all  lands  which  have  heretofore  been  pur- 
chased by  or  forfeited  to  the  state  of  Mississippi,  for 
taxes  due  and  unpaid  thereon,  and  which  have  been 
sold  to  said  Selma,  Marion,  and  Memphis  Railroad 
Company  by  the  original  owners  of  the  same,  shall  be 
sold  to  said  railroad  company  by  the  auditor  of  public 
accounts,  at  two  cents  per  acre,  upon  the  presentation 
of  satisfactory  evidence  of  titles  to  said  railroad  com- 
pany, from  said  original  owners,  and  satisfactory  proof 
that  not  less  than  twentj^-five  miles  of  said  road  has 
been  constructed  :  provided,  the  title  to  the  lands  shall 
have  been  conveyed  by  said  owners  to  said  company, 
prior  to  the  passage  of  this  act,  and  that  in  all  cases 
where  the  said  lands  have  been  forfeited  to  or  pur- 
chased by  any  of  the  levee  boards  in  the  levee  districts 
in  this  state,  in  which  anv  of  the  said  lands  lie,  and  are 
now  held  or  claimed  by  any  of  the  said  levee  boards 
for  the  non-payment  of  the  levee  taxes,  and  where  the 
title  is  held  by  said  railroad  company,  said  levee  boards 
are  hereby  required  to  arrange  for  the  payment  of  said 
taxes  by  receiving  in  payment  of  the  same,  any  of  the 
bonds  of  the  levee  boards  :  provided,  that  if  the  said 
Selma,  Marion,  and  Memphis  Railroad  shall  receive 
the  $4,000.00  subsidy  per  mile,  the  said  railroad  shall 
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pay  into  the  state  treasury  one  and  one-half  of  one  per 
cent,  on  the  gross  earning-s  of  said  road,  for  every  mile 
of  said  road  in  this  state,  beginning-  two  years  after 
they^  receive  the  first  subsidy :  provided,  further,  that 
this  tax  shall  only  be  levied  until  said  railroad  company 
shall  be  required  to  pay  tax  on  its  property." 

Under  the  authority  of  this  statute,  the  auditor  con- 
veyed these  lands  to  the  company  by  deed  which  re- 
cited that  the  lands  had  been  '*sold  to  the 
state  of  Mississippi  for  taxes  due  the  said  fJJJf"*  •''"•"•" 
state,"  and  that  the  company  had  paid  into 
the  state  treasury  two  cents  per  acre  *'in  full  of  all 
state  and  county  taxes  due  thereon  to  the  present  date." 
No  reference  was  made  in  these  deeds  to  the  levee 
taxes  ;  no  recital  of  any  payment  of  them,  or  of  any 
adjustments  with  the  levee  commissioners.  Complain- 
ants contend  that  the  deeds  are  themselves  evidence  of 
a  prior  payment  and  discharge  of  the  levee  taxes,  on 
the  theory  that  such  payment  was  a  statutory  prerequi- 
site to  the  conveyance  by  the  auditor.  Nofire  v.  U.  S., 
Ib4  U.  S.  657.  We  do  not  so  understand  the  force  of 
the  statute.  The  transactions  with  the  auditor  and 
with  the  levee  board  were  independent  of  each  other. 
The  auditor  sold  and  conveyed  at  two  cents  an  acre  for 
all  state  and  county  taxes,  /.  ^.,  all  taxes  which  the 
state  had  full  authoritv  over,  and  which  it  could  com- 
promise  at  any  sum.  The  levee  board  held  the  lands 
in  trust,  and  the  company  was  required  to  pay  all  levee 
taxes  in  full,  either  in  cash  or  in  levee  bonds,  the  obli- 
gations for  which  the  lands  were  sold.  The  two 
tribunals  acted  separately.  Neither' s  action  was  con- 
ditioned upon  that  of  the  other  ;  and  proof  of  the  action 
of  one  is  no  evidence  of  the  action  of  the  other. 

It  is  true  that  the  punctuation  of  the  statute  gives 
plausibilitv  to  a  different  construction,  but  it  is  w^ell 
settled  that  punctuation  is  not  decisive.  A  colon  after 
the  word  *'act"  in  the  first  proviso  would  have  made 
the  meaning  more  apparent.  A  proviso  is  not  always 
a  condition,  much  less  a  condition  precedent.  As,  for 
instance,  the  last  two  provisos  in  this  section.     There 
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is  no  evidence  in  the  record  of  the  payment  of  the  levee 
taxes  by  the  railroad  company,  or  any  one  for  it,  or  for 
the  complainants.  On  the  other  hknd,  it  does  affirma- 
tively appear  that  the  title  held  by  the  levee  board  to 
these  lands  has  passed  to  the  defendant.  In  order  to  a 
clear  understanding  of  this,  reference  must  be  had  to 
the 'legislation  of  the  state  in  respect  to  levee  construc- 
tion and  repair. 

The  levee  system  was  inaugurated  prior  to  the  Civil 
War,  and  some  work  was  done  thereon,  and  some  debts 
contracted  thereby.  On  February  13,  1867  (Laws 
Miss.,  1867,  p.  237),  an  act  was  passed  creating  a  board 
of  commissioners,  consisting  of  three  persons,  for  the 
liquidation  of  all  outstanding  liabilities  incurred  for 
levee  purposes,  providing  for  the  issue  of  bonds  in 
satisfaction  of  such  liabilities,  and  an  annual  assess- 
ment of  five  cents  per  acre  on  certain  lands,  and  three 
cents  per  acre  on  certain  other  lands,  supposed  to  be 
benefited  by  the  construction  of  the  levees,  and  direct- 
ing that  the  fund  thereby  created,  whether  in  money  or 
land,  should  be  devoted  to  the  payment  of  such  bonds. 
All  the  lands  in  controversy  were  sold  under  the 
authority  of  this  statute  for  delinquent  levee  taxes,  and 
purchased  by  the  levee  board,  and  were  so  held  at  the 
time  of  the  conveyances  to  the  rz^ilroad  company. 
Thereafter,  and  in  1877,  Josiah  Green,  the  holder  of 
S85,000  of  the  levee  bonds,  filed  a  bill  in  the  chancery 
court  of  Hinds  county,  in  behalf  of  himself  and  all 
other  holders  of  said  bonds,  against  the  state  auditor 
and  state  treasurer  (who  had  been  by  statute  substituted 
for  the  levee  board),  to  subject  these  lands  to  the  satis- 
faction of  such  indebtedness.    On  appeal  to  the  supreme 

court  of  the  state  it  was  held  (Gibbs  v. 
i«TwTM-B«Bdi- Green,  54  Miss.  592)  that  the  act  of  Feb- 

pATment— Trust  \r%     ^n,.M  i        •    i    j»  'i.*    ^ 

Pond.  ruary  13,  1867,  was  a  legislative  proposition 

to  the  holders  of  claims  against  the  original 
levee  board,  which,  w^hen  accepted  by  such  claimants, 
created  a  contract  beyond  the  power  of  the  state  to 
disturb,  and  that  under  that  contract  the  taxes  received 
and  the  lands  sold  for  non-payment  of  taxes  became  a 
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trust  fund,  which  could  not  be  diverted  by  anj^  subse- 
quent act  of  the  legislature. 

In  pursuance  of  that  decision,  a  decree  was  finally 
entered,  ordering*  a  sale  of  all  such  lands  so  conveyed 
to  the  levee  board  for  non-payment  of  delinquent  levee 
taxes  in  satisfaction  of  the  claims  of  these  bondholders. 
These  lands  were  sold  under  that  decree,  and  the  title 
acquired  thereby  passed  by  subsequent  mesne  convey- 
ances to  the  defendant.  It  is  insisted  by  the  complain- 
ants that,  as  the  railroad  company  was  not  a  party  to 
these  proceedings,  they  do  not  conclude  its  rights  ; 
that  they  were,  as  to  it  and  parties  holding  under  it, 
res  inter  alios  acta.  Be  that  as  it  may,  this  decision, 
followed,  as  it  was,  by  subsequent  decisions  of  the  su- 
preme court,  is  a  construction  of  the  act  of  1867,  which 
is  not  only  binding  upon  this  court,  but  also  commends 
itself  to  our  judgment  as  a  just  recognition  of  the  force 
of  legislative  contracts.  Inasmuch  as  we  have  seen  the 
auditor's  deeds  are  not  to  be  taken  as  an  adjudication 
that  such  levee  taxes  had  been  paid  by  the  railroad 
company,  and  as  it  was,  under  the  true  construction  of 
the  statute  of  1867,  the  intent  of  the  legislature  that,  in 
addition  to  the  2  per  cent,  for  general  taxes,  all  levee 
assessments  should  be  paid  and  discharged  by  the  rail- 
road company,  and  as  there  is  no  evidence  before  us 
that  such  payment  and  discharge  were  made,  it  follows 
that  all  the  title  acquired  by  the  levee  board  under  the 
act  of  1867  has  passed  to  the  defendant. 

The  examination  we  have  thus  made  of  the  tax  ques- 
tions in  this  case  renders  unnecessary  any  inquiry  into 
the  validity  of  the  judicial  sale's  by  which  the  com- 
plainants claim  to  have  acquired  the  title  of  the  railroad 
company,  for  by  those  sales,  if  they  took  anything, 
they  took  no  more  than  the  railroad  company  had,  and 
whatever  title  it  may  ever  have  had  was,  as  we  have 
seen,  divested  by  the  tax  proceedings. 

The  decree  of  the  circuit  court  was  right,  and  it  is 
affirmed. 
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Alabama  G.  S.  R.  Co. 

V, 

City  of  Bessemer. 

{Supreme  Court  of  Alabama,) 

Railroads — City  License  Tax — Interstate  Conr>nnerce — Validity.— The 
fact  that  a  railway  company  is  eng-aged  in  interstate  commerce 
does  not  render  a  city  license  tax  imposed  by  a  city  on  such  com- 
pany for  the  privilege  of  doing  business  in  the  city  null  and  void  as 
contrary  to  the  interstate  commerce  provisions  of  the  United  States 
constitution. 

Municipal  Corporations — Power  to  Impose  License  Tax. — A  statu- 
tory charter  conferring  the  power  upon  a  municipality  to  levy  such 
license  tax  on  railway  companies  is  not  violative  of  a  provision  in 
the  state  constitution  forbidding  the  leg-islature  from  authorizing 
cities  to  pass  ordinances  not  in  accord  with  the  state  laws. 

Appeal  from  Jefferson  county  circuit  court.  Af- 
firmed, 

Smith  &  Weathcrly,  for  appellant. 

The  appellee  sued  the  appellant  to  recover  a  city 
license  tax,  levied  by  the  city  of  Bessemer  by  ordinance 
upon  the  appellant,  for  the  privilege  of  doing*  business 

u«esute4.         ^°  .^^^^    ^]^y    '^^^   Carrying   passengers  or 

freight,  either  or  both,  from  Bessemer  to 
other  points  in  the  state,  and  for  one  dollar  for  a  fee 
for  issuing  said  license."  The  defendant  filed  several 
pleas,  denying  that  it  was  liable  for  or  owes  to  the 

plaintiff  the  sum  sued  for,  on  the  ground, 
uc"M?Tti-iit*r.  a-tnong  others,  that  it  was  doing  the  busi- 
vafidityl""*"*"    ness  of  a   common   carrier,    and   engaged, 

among  other  things,  in  interstate  commerce, 
and  that  the  alleged  ordinance  of  the  city  was  null  and 
void,  and  contrary  to  article  1,  55  8,  of  the  constitution 
of  the  United  States,  in  that  it  attempts  to  impose  a  tax 
upon  interstate  commerce,  and  to  regulate  the  condi- 
tions upon  which  such  commerce  may  be  carried  on. 
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in  a  portion  of  the  state  of  Alabama.  The  cause  was 
tried  by  the  court  without  the  intervention  of  a  jury, 
and  judg-ment  rendered  for  the  plaintiff.  From  this 
judg-ment  the  present  appeal  is  prosecuted. 

This  court  holds  that  the  ordinance  of  the  city  was 
not  void,  and  that  the  statutory  charter  con- 
ferring' the  power  upon  the  municipality  to  JJfjJjfJ^pJJiyj^ 
levy  such  a  license  tax  was  not  violative  of  the  ibimmi«  lic«dm  tm. 
constitution  of  Alabama,  citing"  Holt  v.  May- 
or, etc.,  (Ala.)  19  So.  Rep.  735;    City  of  Anniston  v. 
Southern  R.  Co.  (Ala.)  20  So.  Rep.  "915.     The  judg- 
ment is  affirmed. 


Milwaukee  Electric  Railway  &  Light  Co. 

I'. 
City  of  Milwaukee. 

{Supreme  Court  of  Wisconsin y  Jan.  i2y  iSgj.) 

Street- Railway  Companies — Assessments— Exemption. — A  state 
statute  providing-  for  the  payment  of  licenses  by  street-railway  com- 
panies within  the  state  provided  that  such  license  should  be  in  lieu 
of  all  other  taxes,  assessments,  and  licenses  of  any  such  corporation, 
and  all  personal  property,  franchises,  and  real  estate  owned  by  such 
company  or  corporation  should  be  exempt  from  assessment  and 
taxation ;  that  all  land  or  lots  unimproved,  or  having-  buildings 
thereon,  owned  by  any  such  company  or  corporation,  should  be  lia- 
ble to  taxation  for  state,  county,  and  school  purposes.  Held^  that 
such  exemption  was  not  limited  to  property  of  such  company  or  cor- 
poration used  for  railway  purposes. 

Same — Power  of  Legislature  to  Exempt  Property. — A  provision  iu 
the  constitution  of  a  state  that  it  shall  be  the  duty  of  the  legislature 
**  to  restrict "  the  power  of  taxation  and  assessment  of  municipal 
corporations  so  as  to  prevent  abuses  in  assessment  and  taxation, 
does  not  affect  the  power  of  the  legislature  to  exempt  property. 

Appeal  from  Milwaukee  county  circuit  court.  Re- 
versed  on  plaintiff's  appeal  and  a^rincd  on  defendants' 
appeal. 

This  is  an  action  to  enjoin  and  restrain  the  city  of 
Milwaukee,  its  officers,  etc.,  from  selling",  offering*  for 
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sale,    or   returning*    delinquent    certain    special    taxes 
tjaw  stated  assessed  or  levied  against  the  property  of 

the  plaintiff,  described  in  the  exhibit  annexed 
to  the  complaint,  and  from  issuing"  any  certificate,  or 
certificates  of  sale  thereon,  and  praying  that  the  assess- 
ment and  levy  of  said  taxes  or  special  assessments  be 
declared  void  and  of  no  effect,  etc.  It  appeared  from 
the  complaint  that  the  plaintiff  was  a  corporation, 
created  and  existing  for  constructing  and  equipping, 
leasing,  maintaining,  and  operating  by  electricity  or 
other  power  street  railways  for  the  transportation  of 
passengers  and  material  in  the  city  and  county  of  Mil- 
waukee, and  for  other  purposes ;  that  its  property  con- 
sisted of  about  120  miles  of  railway  track,  mostly 
within  said  city,  together  with  all  posts,  wires,  and 
other  furniture  incidental  to  and  used  by  a  street  rail- 
way operated  by  electricity,  and  that  the  plaintiff  had 
acquired  certain  pieces  of  real  estate  in  \'arious  portions 
of  the  City  upon  which  are  situated  its  power  houses, 
barns,  paint  shops,  and  other  buildings  necessary  for 
the  Conduct  of  its  business  ;  that  it  had  paid,  pursuant 
to  chapter  363,  Laws  1895,  to  the  state  treasurer,  before 
February  1,  18%,  a  sum  of  money  equal  to  the  percent- 
age of  its  gross  receipts  for  the  12  preceding  months 
as  shown  by  its  duly-verified  statement  as  filed 
with  the  county  treasurer  of  Milwaukee  county,  and 
as  provided  by  said  statute  ;  that  the  said  defendant 
city  assessed  all  the  real  estate  of  said  plaintiff  for 
state,  county,  and  school  purposes,  and,  in  addition  there- 
to, had  assessed  against  said  property  special  assess- 
ments for  various  purposes,  namely,  street  sprinkling, 
repairing  sidewalks,  laying  water  pipe,  removing  snow, 
for  general  city,  interest,  and  ward  tax,  and  certificates 
of  the  board  of  public  works  for  grading,  gravelinp, 
paving,  and  curbing  streets,  amounting  in  all  to  $1.- 
219.15,  in  items  shown  in  the  exhibit  annexed  to  the 
complaint,  and  it  was  charged  that  said  special  assess- 
ments were  assessed  without  authority  of  law,  illegal- 
ly, and  contrary  to  the  express  provisions  of  the  stat- 
utes of  the  state  ;  that  the  defendants  threaten  and  are 
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about  to  collect  said  taxes,  and  sell  said  real  estate,  and 
to  issue  the  usual  certificates  of  sale  thereon  to  the  pur- 
chaser of  said  property  ;  and  that  the  assessment  and 
levy  of  said  taxes  constitute  a  cloud   upon  the  title  to 
said  real  estate.     It  was  also  stated   in  the  complaint 
that  the  plaintiff  was  ready  and  willinjjf  and  thereby 
offered  to  pay  any  taxes  or  assessments  which  the  court 
might  determine  it  should  in  justice  paj'.     A  temporary 
injunctional  order  was  granted  at  the  time  of  the  com- 
mencement of  the  action,  in  substance  as  prayed  for. 
The  defendants,    in    their   answer,   alleged   that  the 
plaintiflF  had,  in  addition  to  the  property  necessary  for 
its  use  in  its  street-railway  business,  and  essential  and 
devoted  to  that  business,  other  real  estate,  not  so  essen- 
tial and  devoted,  but  which  was  vacant  or  unused  prop- 
erty, and  part  of  which  was  leased  for  purposes  entire- 
ly foreig"n  to  the   street-railway   business,    and    upon 
which  some  of  the  assessments  set  forth   in  the  com- 
plaint were  levied ;  and  it  was  denied  that  the  special 
assessments  set  forth  in  the  complaint  were  assessed 
for  the  city,  without  authority  of  law,  and  expressly 
alleg-ed  that  by  the  terms  of  section  12,  c.  184,  subc.  20, 
Laws  1874, — being*  the  charter  of  the  city  of  Milwau- 
kee,— it  was  provided  that  real  estate  exempted  from 
taxation  by  the  laws  of  the  state  should  be  subject  to 
special  taxes,  as  other  real  estate,  and  that  said  provi- 
sion had  not  been  repealed  ;  and  the  defendants  denied 
that  it  was  within  the  power  of  the  leg"islature  to  pro- 
hibit the  city  of  Milwaukee  from  levying*  special  assess- 
ments upon  real  estate  for  benefits  arisingf  thereto  from 
improvements  made  pursuant  to  law,  and  denied   that 
all  of  the  plaintiff's  property  was  an  entirety,   which 
could  not  be  divided  and  sold  separately,   but  alleg-ed 
that  numerous  parcels  and  parts  of  the  real  estate  own- 
ed thereby  were  not  essential  to  the  enjoyment  of  its 
franchises,  and  in  no  wise  constitute  a  portion   of  an 
entirety ;  and,  except  as  above  denied,  defendants  ad- 
mit all  the  allegations  of  the  complaint.     Motion   was 
made  to  vacate  the  preliminary  injunction,  upon  which 
a  reference  was  made  to  a  court  commissioner  to  take 
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testimony  and  report  to  the  court  as  to  what  use,  if 
any,  was  made  of  plaintiff's  real  estate  mentioned  in 
the  complaint,  and  whether  the  same  was  improved 
or  unimproved.  The  referee  reported  that  all  of 
the  described  property,  except  certain  specified  lots, 
was  used  by  the  plaintiff  for  railroad  purposes.  The 
court  confirmed  the  report  of  the  referee,  and  ordered 
that  the  temporary  injunction  be  vacated  and  set  aside 
as  to  the  tracts  not  used  for  railroad  purposes,  and 
that  it  be  granted  and  continued  in  force  as  to  the  other 
assessments  mentioned  in  the  complaint.  Prom  that 
part  of  the  order  vacating^  said  injunction  in  part  the 
plaintiff  appealed,  and  the  defendants  appealed  from 
so  much  of  the  order  as  g*ranted  and  continued  the  in- 
junction as  to  the  assessments  on  lots  used  for  railroad 
purposes. 

Miller^  Noyes^  Miller  tf-  Wahl,  for  appellant. 
Charles  H.  Hamilton^  for  respondents. 

PiNNEY,  J.  (after  stating-  the  facts).  By  section  6, 
c.  363,  Laws  1895,  of  the  act  to  provide  for  the  payment 
of  licenses  by  street-railway  companies  within  this  state, 

it  is  provided  that  the  license  fee  therein 
stwt.Rwiwtf  provided  for  "shall  be  in  lieu  of  all  other 
nenu-ExeBption.  taxes,  assessmeuts,  and  licenses  or  any  such 

corporation,  and  all  personal  property, 
franchises,  and  real  estate  owned  by  such  company  or 
corporation  shall  be  exempt  from  assessment  and  taxa- 
tion ;  that  all  land  or  lots  unimproved,  or  having  build- 
ings thereon,  owned  by  any  such  person,  company,  or 
corporation,  shall  be  liable  to  taxation  for  state,  county, 
and  school  purposes."  This  action  concerns  certain 
city  assessments,  which  are  special  taxes.  The  exemp- 
tion of  the  lots  in  question  from  these  assessments  is 
in  clear  and  unqualified  terms,  and  it  is  shown  that  the 
plaintiff  had  paid  its  annual  license  fee,  as  required  by 
the  statute,  which  was  required  to  be  computed  as  fol- 
lows :  **One  per  cent,  on  the  first  S250,000  of  its  gross 
receipts;  one  and  one-half  per  cent,  upon  the  gross 
receipts  over  S250,000,  and  not  exceeding  $500,000  ;  and 
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two  per  cent,  on  all  amounts  over  $500,000."  The 
validity  of  this  act  was  not  questioned  as  being*  in  con- 
flict with  section  1,  art.  8,  of  the  constitution,  which 
requires  that  *'the  rule  of  taxation  shall  be  uniform, 
and  taxes  shall  be  levied  upon  such  property  as  the 
leg'islature  shall  prescribe  "  ;  and  it  appears  to  be  in 
conformity  with  the  construction  this  provision  of  the 
constitution  received  in  Wisconsin  Cent.  R.  Co.  v,  Tay- 
lor Co.,  52  Wis.  37;  Wisconsin  Cent.  R.  Co.  v.  Lin- 
coln Co.,  57  Wis.  142 ;  and  Green  Bay  &  M.  Canal  Co. 
r.  Outagfamie  Co.,  76  Wis.  588.  It  is  contended  that 
the  exemption  in  question  should  be  construed  as  if  it 
had  been  expressly  limited  to  property  of  the  street- 
railway  company  used  for  railway  purposes,  and  the 
circuit  court  so  construed  it.  We  are  unable  to  arrive 
at  this  conclusion,  for  to  do  so  would  require  us  to  read 
into  the  statute  words  not  found  in  it,  and  to  gfive  effect  to 
a  supposed  intent  not  indicated  by  the  lang-uagfe  of  the 
act.  The  exemption  from  assessment  extends  **to  all 
personal  property,  franchises  and  real  estate  owned  by 
any  such  company."  This  court  holds  that  in  all  such 
cases  "  it  is  the  duty  of  all  courts  to  confine  themselves 
to  the  words  of  the  legislature,  nothing*  adding  thereto, 
nothing  diminishing*."  Hanson  v.  Eichstaedt,  69  Wis. 
546.  We  have  no  right  to  import  into  the  act  a  limita- 
tion or  restriction  not  found  in  it.  The  case  of  Brig*ht- 
man  v.  Kirner,  22  Wis.  58,  is  decisive  against  the  con- 
tention of  the  defendants,  and,  if  it  were  a  question  of 
construction,  the  act  would  have  to  be  liberally  con- 
strued in  favor  of  the  street-railway  company,  for  the 
reasons  stated  in  Milwaukee  &  St.  P.  R.  Co.  v.  City 
of  Milwaukee,  34  Wis.  271 ;  Milwaukee  &  St.  P.  R.  Co. 
r.  Board  of  SupVsof  Crawford  Co.,  29  Wis.  116 ;  State 
r.  McFetridg*e,  64  Wis.  130.  It  is  true  that  exemp- 
tions of  property  from  taxation  are,  in  g*eneral,  to  be 
construed  strictly ;  but  in  the  present  case  there  is  no 
language  in  the  act  justifying*  or  requiring  construc- 
tion. The  terms  of  the  act  are  so  clear  as  to  exclude 
all  occasion  for  it.  If  the  act  is  unfair  and  inequitable, 
that  is  a  question  for  the  legislature,  and  the  courts 
have  no  power  to  remedy  it. 
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2.  It  IS  contended  that  the  lejfislature  has  no  power 
to  exempt  the  plaintiff's  lots  from  assessments,  for  the 

reason  that  section  3,  art.  11,  of  the  consti- 
siine-Powfr  of  tution  provides  that :  '*  It  shall  be  the  duty 
Mnpt  Property.  oi  the  leg'islaturc,  and  they  are  hereby  em- 
powered, to  provide  for  the  org^anization  of 
cities  and  incorporated  villag-es,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing*  money,  con- 
tracting- debts,  and  loaning*  their  credit,  so  as  to  pre- 
vent abuses  in  assessments  and  taxation,  and  in  con- 
tractingf  debts  by  such  municipal  corporations."  The 
power  of  imposing*  assessments,  such  as  are  here  in 
question,  is  essentially  a  legislative  power  deleg*ated  to 
the  city  and  its  proper  oflBcers,  in  like  manner  as  the 
power  of  g*eneral  taxation.  The  arg"ument  of  the 
defendants'  counsel  would  prove  too  much,  and  show 
that  the  leg*islature  could  not  select  the  subjects  of 
taxation,  so  as  to  exempt  from  taxation  a  particular 
class  or  kind  of  property,  as  the  power  of  assessments 
and  taxation  are  mentioned  in  the  same  connection.  The 
power  of  the  leg*islature  to  exempt  particular  classes 
or  kinds  of  property  from  taxation  is  w^ell  settled. 
Assessments  are  special  taxes,  and  the  power  to  exempt 
particular  classes  or  kinds  of  property  from  assess- 
ments stands  on  as  clear  and  undoubted  g*round  as  the 
power  to  make  exemptions,  in  such  cases,  from  g-eneral 
taxation.  The  entire  matter  of  assessments  was  made 
a  subject  of  legislative  regulation  and  control,  and  we 
see  no  reason  for  doubting  or  denying  the  validity  of 
the  exemption  claimed.  It  follows  from  these  views 
that  the  part  of  the  order  appealed  from  by  the  plaintiff 
must  be  reversed,  and  the  part  appealed  from  by  the 
defendants  must  be  affirmed.  Judgment  is  ordered 
accordingly,  and  the  case  is  remanded  to  the  circuit 
court  for  further  proceedings  according  to  law. 
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Illinois  Cent.  R.  Co. 

V, 

City  of  Kankakee. 

(Supreme  Court  of  Illinois,  Jan,  /p,  iSg/,) 

Railways — Assessment  for  Street  Improvements — Validity. — A  rail- 
road right  of  way,  running  parallel  to  a  street,  is  assessable  for 
special  benefits  arising  from  local  street  improvements. 

Appeal  from  Kankakee  county  court.     Affirvied. 

On  December  18,  1895,  appellee,  the  city  of  Kanka" 
kee,  passed  an  ordinance  'providing*  for  the  improve- 
ment, by  paving-,  curbing-,  etc.,  of  that  part  of  East 
avenue  lying*  between  Court  street  on  the  north  and 
Hickory  street  on  the  south,  to  be  paid  for  by  a  special 
assessment  upon  the  realty  specially  benefited  thereby, 
so  far  as  the  same  could  be  legcilly  assessed,  and  the 
balance  by  general  taxation.  The  part  of  East  avenue 
involved  in  this  controversy  adjoins  and  runs  parallel 
with  the  rig-ht  of  way  of  the  railroad  of  appellant  the 
length  of  three  blocks.  At  the  north  end  of  the  pro- 
posed pavement  East  avenue  is  about  15  feet  hig-her 
than  the  track  of  appellant,  and  falls  rapidly  towards 
the  south,  so  that,  one  block  south,  at  Merchant  street 
(which  does  not  extend  across  the  tracks),  both  are 
about  on  a  level.  Continuing-  south,  to  the  next  cross 
street  (Station  street),  the  avenue  and  tracks  are  nearly 
on  a  level,  but  at  Hickory,  the  third  cross  street  south, 
the  tracks  are  higher  than  the  avenue.  The  station  is 
located  opposite  Station  street.  Commissioners  were 
appointed,  w^ho  estimated  the  probable  cost  of  the  im- 
provement at  $11,048.60.  The  petition  of  appellee  was 
filed  in  the  county  court,  and  commissioners  were  ap- 
pointed to  spread  the  assessment.  The  total  sum  thus 
to  be  raised  was  fixed  at  $9,100.60,  and  the  right  of 
way  of  appellant  was  assessed  at  $1,500.     Upon  the 
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return  of  the  assessment  appellant  filed  objections, 
which  were  heard  by  the  court,  a  jury  being*  waived. 
Evidence  was  submitted,  and  the  court  found  that  ap- 
pellant's realty  was  not  assessed  more  thsin  it  would  be 
benefited,  and  the  objections  were  overruled.  From  a 
judgment  against  the  realty  of  appellant  for  $1,500  the 
Illinois  Central  Railroad  Company  appeals  to  this 
court. 

W.  /?.  Hunter^  for  appellant. 
Paddock  &  Cooper^  for  appellee. 

Wilkin,  J.  (after  stating-  the  facts).  On  the  trial 
below  appellant  submitted  to  the  court  13  written  prop- 
ositions of  law,  embodying-  the  law  relating  to  special 
assessments,  all  of  which  the  court  held,  except  the 
tenth,  w^hich  is:  '*That,  under  the  law  and  evidence, 
said  real  property  of  said  company,  assessed  for  said 
improvement,  will  not  be  specially  benefited  thereby." 
That  the  railroad  right  of  way,  relatively  situated,  is 
assessable  for  special  benefits  arising  from  local  street 
improvements,  is  settled  by  repeated  decisions  of  this 
court.  Kuehner  v.  City  of  Freeport,  143  111.  92  ;  Rich 
V.  City  of  Chicago,  152  111.  18,  and  cases  there  cited. 
Proposition  10,  as  a  proposition  of  law,  was  therefore 
rightly  refused.  The  only  question,  then,  presented 
by  this  record  for  our  consideration,  is  one  of  fact. 
Counsel  insist  that,  under  the  evidence  herein,  to  an 
unprejudiced  judicial  mind,  the  proposed  improvement 
will  not  specially  benefit  the  right  of  way.  Whether 
or  not,  as  a  matter  of  fact,  the  property  was  specially 
benefited,  and,  if  so,  the  amount  of  the  benefit,  was  a 
question  for  the  court,  under  all  the  evidence.  The 
report  of  the  commissioners,  by  the  express  provisions 
of  the  statute,  made  a  j>rima  facie  case  for  the  city. 
The  evidence  introduced  by  appellant  to  overcome  that 
^rhna  facie  case,  and  that  offered  by  the  city  in  rebut- 
tal, was  conflicting ;  and,  after  carefully  considering 
all  the  evidence,  we  cannot  say  that  the  court  erred  in 
its  conclusion  that  the  assessment  was  fair  and  reason- 
able. The  judgment  of  the  county  court  will  be 
affirmed. 
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City  of  New  Whatcom 

V. 

Belungham  Bay  &  B.  C.  R.  Co. 

(Supreme  Court  of  Washington,  Dec,  8,  /Sg6.) 

Assessment    of    Railways    for    Street    Improvements— Validity. — 

When  a  state  statute  provides  **  that  all  property  benefited  by  the 
improvement  shall  be  assessed  to  the  extent  of  its  proportionate 
part  of  the  expense  thereof "  an  assessment  for  street  improve- 
ments made  ag'ainst  a  railway  cotnpany  which  failed  to  appear  and 
object  to  such  assessment  is  valid. 

Appeal  from  Whatcom  county  superior  court.  A/- 
finned. 

Nevjman  &  Hovjcird^  for  appellant. 
T.  E.  Cade,  D.   W.  Freeman,  and  Kerr  &  McCord, 
for  respondent. 

Per  Curiam.  The  facts  presented  in  this  case  are 
similar  to  those  in  the  cases  between  the  city  and  the 
Bellingham  Bay  Improvement  Company,  recently  de- 
cided (47  Pac.  Rep.  236),  with  the  exception  that  the 
defendant  contends  that  a  railroad  track  cannot  be  as- 
sessed for  benefits  in  making-  street  improvements  ;  and 
a  number  of  authorities  have  been  cited  upon  this  prop- 
osition by  both  parties.  But  the  statute  upon  which 
this  proceeding*  was  had  provides  **that  all  property 
benefited  by  the  improvement  shall  be  assessed  to  the 
extent  of  its  proportionate  part  of  the  expense  thereof." 
Laws  1893,  p.  227,  §§  1,  2.  It  is  not  within  our  prov- 
ince to  say  that  a  railroad  track  and  rig*ht  of  way  can- 
not be  benefited  under  any  circumstances  by  the  con- 
struction of  street  improvements  ;  and  as  it  may  have 
been  benefited  in  this  instance,  and  the  defendant  did 
not  appear  and  object  to  the  assessment,  w^e  think  the 
judgment  should  be  affirmed. 
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Southern  R.  Co. 

V. 

Carnegie  Steei.  Co.,  Limited. 

{Circuit  Court  of  Appeals  j  Fourth  Circuit,  Nov,  lo,  i8q6.) 

Priority  of  Supply  Debts. — Where  a  railroad  company  has  gone 
into  the  hands  of  receivers,  debts  for  supplies  necessary  to  keep  the 
company  a  going-  concern,  incurred  a  reasonable  time  before  the 
receivership,  must  be  paid  before  any  of  the  earnings  are  applied  to 
permanent  improvements,  rentals,  and  interest  on  the  mortgage 
debt. 

Reasonable  Time. — In  such  cases  regard  must  be  had  to  the  special 
circumstances  of  each  particular  case,  in  determining  what  is  a 
reasonable  time. 

Filing  of  Claim  against  Insolvent — Laches. — Where  a  receiver  was 
appointed  for  a  railway  company,  at  the  instance  of  its  creditors 
and  stockholders,  to  protect  the  property  until  a  reorganization 
could  be  effected,  there  was  a  strong  equity  in  favor  of  the  supply 
creditors,  and  a  creditor  who  furnished  steel  rails  for  such  company 
between  9  and  11  months  before  the  appointment  of  the  receiver, 
and  took  notes  of  the  company  therefor,  renewing  them,  prior  to  the 
receivership,  according  to  agreement  in  the  contract  of  sale,  and 
putting  in  its  claim  as  soon  after  the  appointment  of  the  receiver  as 
the  notes  matured  did  not  lose  its  claim  through  laches. 

Diversion  of  Assets — Equity  of  Supply  Creditor. — If,  after  the  ap- 
pointment of  receivers  under  a  creditors'  bill,  there  came  into  their 
hands  earnings  which  were  expended  for  the  betterment  of  the 
mortgaged  property,  instead  of  being  applied  to  the  payment  of 
debts  for  current  supplies,  contracted  within  a  reasonable  time  be- 
fore the  receivership,  then,  as  against  the  mortgage  bondholders  so 
benefited,  the  supply  creditor  has  an  equity  to  have  those  earnings 
restored  and  applied  to  his  debt. 

Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia. 

The  Richmond  &  Danville  Railroad  Company  was  a 
corporation  created  by  the  laws  of  the  state  of  Virginia. 
It  became  the  owner  of  several  other  railroads,  and  the 
lessee  of  others,  and  it  created  and  maintained  a  great 
system  of  railroads  traversing  several  states.  The 
main  road,  that  of  the  Richmond  &  Danville,  was  suc- 
cessful in  its  management  and  prosperous  to  a  degree ; 
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but  the  necessity  of  the  system  required  that  many  por- 
tions of  it,  which  were  not  productive,  ^  ^  ^^^ 
should  be  kept  up,  althougfh  operated  at  a 
loss.  These  were  a  drain  upon,  and  wholly  exhausted, 
the  surplus  received  from  the  better  portion  of  the  sys- 
tem. The  expenses  attending-  the  operation  and  preser- 
\'ation  of  the  g-reat  system  were  enormous,  and  it  be- 
came necessar}'^  to  reorganize.  To  this  end,  a  bill  was 
filed  by  creditors  and  others,  known  in  this  case  as 
**Clyde  and  Others  v,  Richmond  &  Danville  Railroad 
Company."  Previous  to  the  filing*  of  this  bill,  efforts 
had  been  made  to  formulate  and  adopt  a  plan  of  reor- 
ganization which  would  relieve  the  situation.  But 
these  having-  failed,  and  the  discovery  and  adoption  of  a 
satisfactory  plan  of  reorganization  requiring*  considera- 
ble time,  the  aid  of  the  court  was  sought  by  these 
creditors  and  stockholders,  in  order  to  g-ive  adequate 
protection  to  the  corporation,  from  suits  and  otherwise, 
until  a  satisfactory  financial  reorganization  could  be 
effected.  The  bill  was  filed  on  the  15th  day  of  June, 
1892,  and  F.  T.  Huidekoper  and  Reuben  Foster  were 
appointed  receivers.  To  this  bill  the  mortg-ag-e  credi- 
tors were  not  parties.  The  receivers  administered  the 
affairs  of  the  system  in  their  hands,  from  June  17,  1892, 
the  date  of  their  appointment,  to  July  31,  1893.  They 
received  from  the  corporation  on  their  appointment 
$480,427.91  in  cash,  and  collected  from  accounts  due 
prior  to  their  appointment  $671,000.  They  received  in 
gffoss  earning-s  during*  this  receivership  $11,669,789.50. 
The  operating-  expenses,  including*  taxes,  w^re  $8,371,- 
997.19.  The  net  earning*s  were  $3,297,792.31.  Out  of 
this  they  paid  larg-e  sums  for  construction  on  the  main 
road,  the  Richmond  &  Danville,  and  for  construction 
work  on  leased  and  owned  lines,  and  for  equipment. 
They  also  paid  expenses  incurred  prior  to  the  receiver- 
ship, ]udg*ments  ag*ainst  parts  of  the  system,  on  rentals, 
dividends,  car  trusts,  and  interest- on  mortgcig-e  bonds. 
On  17th  day  of  July,  1893,  the  Central  Trust  Com- 
pany, a  mortg*ag*e  creditor  of  the  Richmond  &  Danville 
Railroad,  filed  its  bill  for  foreclosure  of  mortg*ag*e,  and 
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under  that  bill  Samuel  Spencer,  F.  W.  Huidekoper, 
and  Reuben  Foster  were  appointed  receivers,  and  were 
put  in  possession  of  the  property  theretofore  in  charge 
of  the  former  receivers,  who  were  finally  discharged 
July  31,  1893.  On  their  discharge  they  turned  over  to 
their  successors  in  cash  5141,325.19.  The  Carnegie 
Steel  Company,  Limited,  appellees  here,  filed  a  claim 
against  the  Richmond  &  Danville  Railroad  Company  in 
each  of  these  cases.  The  claim  was  first  filed  October 
14,  1892,  with  the  special  masters  appointed  in  the 
first-named  case.  After  the  foreclosure  suit  was  filed, 
this  company,  on  February  12,  1894,  upon  its  petition, 
was  permitted  to  intervene  in  that  suit,  both  suits  being 
then  consolidated ;  and  on  March  1,  1894,  it  filed  an- 
other petition,  setting  forth  at  large  its  claim.  The 
Carnegie  Steel  Company,  Limited,  holds  five  notes  of 
the  Richmond  &  Danville  Railroad  Company,  dated  as 
follows  :  March  21,  1892  ;  March  24,  1892  ;  April  4, 
1892 ;  May  16,  1892, — each  payable  in  three  months 
from  their  dates,  respectively  ;  and  one  dated  June  7, 
1892,  at  four  months.  The  total  principal  is  S125,067- 
.39.  The  origin  of  these  notes  was  as  follows :  On 
June  10,  1891,  the  Carnegie  Steel  Company  made  a 
contract  with  the  railroad  company  to  deliver  certain 
steel  rails  on  board  cars  at  Bessemer,  Pa.,  at  $30  gross 
per  ton,  payable  in  notes  at  four  months  from  date  of 
shipment,  without  interest,  with  the  privilege  of  re- 
newal of  such  notes  for  three  months,  with  interest  on 
renewal  at  5  per  cent,  per  annum,  and  with  the  further 
privilege  of  a  second  renewal,  with  interest  at  6  per 
cent,  per  annum.  The  rails  were  all  delivered  at  in- 
tervals between  25th  of  July,  1891,  and  10th  of  Octo- 
ber, in  the  same  year,  and  notes  given  therefor.  The 
notes,  according  to  contract,  were  renewed,  and  did  not 
mature  until  after  the  appointment  of  the  receivers  in 
the  Clyde  case.  The  Carnegie  Steel  Company  sought 
payment  of  its  claim  as  having  an  equity  superior  to 
that  of  the  mortgage  debt,  under  the  principles  govern- 
ing this  court  in  the  administration  of  assets  in  the 
hands  of  railroad  receivers,  and  also  as  entitled  to  a 
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preference  under  section  2485  of  the  Code  of  Virginia. 
The  demand  was  made  upon  the  purchaser,  who,  under 
the  terms  of  the  order  of  sale,  is  responsible  therefor 
if  the  contention  of  the  steel  company  is  sustained. 
The  circuit  court  sustained  the  claim,  and  gave  the 
Carnegie  Steel  Company  a  decree  for  the  principal 
sum  thereof,  with  interest.  Errors  were  assigned  as 
to  this  action  of  the  court,  and  the  case  has  been  heard 
on  the  assignments  of  error. 

Henry  Crau^/'ord  3.nd  Willis  B,  Smithy  for  appellant. 
N.  P.  Bond  and  B,  H,  Bristow,  for  appellee. 

Before  Simonton,  Circuit  Judge,  and  Hughes  and 
Morris,  District  Judges. 

Simonton,  Circuit  Judge  (after  stating  the  facts). 
It  is  manifest  that  the  two  bills,  that  of  Clyde  and 
others,  stockholders  and  creditors,  and  that  of  the 
Central  Trust  Company,  a  mortgage  creditor,  were  in- 
tended to  serve  one  purpose.  Both  looked  to  a  satis- 
factory financial  reorganization  of  the  Richmond  & 
Danville  system.  The  first  was  filed  to  secure  the 
protection  of  the  court  until  such  time  as  such  financial 
reorganization  could  be  perfected.  The  second  was 
filed  to  carry  out  the  financial  reorganization  which 
was  then  perfected.  They  can  be  treated  as  one  pro- 
ceeding, the  one  being  the  necessary  consequence  of 
and  part  of  the  other. 

When  the  receivers  were  appointed  in  the  second 
case,  and  were  directed  to  take  charge  of  the  property 
theretofore  in  the  hands  of  the  receivers  appointed  in 
the  first  case,  the  court  provided  : 

**Nothing  in  this  order  contained  shall  be  construed 
to  vacate  any  of  the  orders  heretofore  entered  in  the 
case  of  Wm.  P.  Clyde  and  others.  But  the  court  re- 
serves full  power  to  act  upon  the  masters'  reports  filed 
in  the  said  cause,  and  in  said  cause  to  adjudge  and  de- 
cree upon  the  rights  of  creditors  asserting  a  claim 
against  the  property  of  the  said  railroad  company,  or 
income   thereof,  in  preference  to    the  mortgage  debt 
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thereof,  by  orders  to  be  entered  in  the  said  suit  of  Wm. 
P.  Clyde  and  others,  upon  notice  to  parties,  with  like 
effect  upon  the  mortgug-e  property  and  income  as  if  the 
orders  were  entered  in  this  cause." 

When  the  Central  Trust  Company  filed  its  bill, 
praying  the  appointment  of  receivers,  it  submitted  its 
rights  as  mortgagee  to  these  conditions.  New  England 
R.  Co.  V.  Carnegie  Steel  Co.,  75  Fed.  Rep.  59. 

Fosdick  V.  Schall,  99  U.  S.  235,  and  the  long  line  of 
cases  following  it,  elucidating  and  applying  the  princi- 
ples there  first  laid  down,  have  established  this  doctrine : 

Railroad  property  is  a  matter  of  public  con- 
dSu.*^''*''''^    cern.     The    franchises    necessary   to  their 

creation  and  operation  involve,  in  great  ex- 
tent, the  rights  and  interests  of  the  public,  and  these 
rights  and  interests  must  be  preserved.  To  do  this, 
the  railroad  must  be  kept  a  going  concern.  In  order  to 
construct  a  railroad,  two  parties  must  concur, — the 
capitalists,  who  put  in  the  money  and  the  work,  and 
the  sovereign  power,  which  contributes  the  franchises, 
especially  that  of  eminent  domain.  Without  the  money 
and  without  these  franchises  the  road  cannot  be  built. 
The  consideration  which  moves  the  sovereign  to  grant 
these  franchises  is  the  public  use  of  the  road  when 
built, — that  it  remain  of  use,  that  it  be  and  remain  a  go- 
ing concern.  To  this  end,  the  first  application  of  its 
earnings  must  be  made.  The  stockholders  subscribe, 
and  the  bondholders  lend  their  money,  with  knowledge 
of  this.  Neither  of  them  can  get  anything  until  the 
current  expenses  are  paid.  Upon  this  assurance,  all 
persons  who  furnish  labor  or  supplies  to  a  railroad  cor- 
poration are  encouraged  to  give  it  credit,  and  to  contrib- 
ute to  keep  it  a  going  concern.  If,  through  inadvert- 
ence, or  by  intention,  or  from  any  other  cause,  any  por- 
tion of  the  earnings  has  been  applied  to  interest  or  divi- 
dends, or  to  the  permanent  improvement  of  or  addition 
to  the  property,  leaving  unpaid  debts  incurred  for 
things  necessary  to  keep  it  a  going  concern,  this  is  a 
diversion  which  the  court,  while  aiding  the  mortgage 
creditor,   will  first  correct.     Fosdick  v.  Schall,  99  U. 
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S.  235;  Miltenberg-er  v.  Railway  Co.,  106  U.  S.  286, 
12  Am.  4&  Kng.  R.  Cas.  464  ;  Trust  Co.  i\  Souther, 
107  U.  S.  591,  11  Am.  &  Eng-.  R.  Cas.  707  ;  Burnham 
r.  Bowen,  111  U.  S.  776  ;  Kneeland  v.  Machine  Works, 
140  U.  S.  596,  48  Am.  &  Kng.  R.  Cas.  675  ;  Finance 
Co.  of  Pennsylvania  v.  Charleston,  C.  &  C.  R.  Co.,  48 
Fed.  Rep.  188.  And  it  makes  no  difference  if  the  per- 
son furnishing-  supplies  allows  his  claim  to  remain  an 
open  account,  or  prefers  to  close  it  with  a  note  or  ac- 
ceptance g-ivin^  extended  credit ;  nor  is  it  any  waiver 
of  the  rig-ht  to  renew  the  paper  at  maturity.  Burnham 
r.  Bowen,  111  U.  S.  776. 

The  rule  is  stated  by  Waite,  C.  J.,  in  Burnham  v. 
Bowen,  111  U.  S.  780,  781  : 

'*  Every  railroad  mortgagee,  in  accepting"  his  security, 
impliedly  agrees  that  the  current  debts  made  in  the 
ordinary  course  of  business  shall  be  jmid  from  the  cur- 
rent receipts  before  he  has  any  claim  on  the  income. 
Such  being  the  case,  when  a  court  of  chancery,  in  en- 
forcing the  rights  of  mortgage  creditors,  takes  posses- 
sion of  a  mortgaged  railroad,  and  thus  deprives  the  com- 
pany^  of  the  power  of  receiving  any  further  earnings,  it 
ought  to  do  what  the  company  would  have  been  bound 
to  do  if  it  had  remained  in  possession  ;  that  is  to  say, 
pay  out  of  what  it  receives  from  earnings  all  the  debts 
which  in  equity  and  good  conscience,  considering  the 
character  of  the  business,  are  chargeable  upon  such 
earnings.  In  other  words,  what  may  properly  be  term- 
ed the  '  debts  of  the  income  '  should  be  paid  from  the 
income,  before  it  is  applied  in  any  way  to  the  use  of  the 
mortgagees.  The  business  of  a  railroad  should  be 
treated  by  a  court  of  equity  under  such  circumstances 
as  a  *  going  concern,'  not  to  be  embarrassed  by  any  un- 
necessary interference  v^nth  the  relations  of  those  who 
are  engaged  in  or  affected  by  it.  In  the  present  case, 
as  we  have  seen,  the  debt  of  Bowen  was  for  current 
expenses,  and  payable  out  of  current  earnings.  It  does 
not  appear  from  anything  in  the  case  that  there  was 
any  other  liability  on  account  of  current  expenses  un- 
provided for  when  the   receiver   took   possession,  and 
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there  is  nothing*  whatever  to  indicate  that  this  debt 
would  not  have  been  paid  at  maturity  from  the  earning^s 
if  the  court  had  not  interfered  at  the  instance  of  the 
trustees  for  the  protection  of  the  mortgage  creditors.'* 
If  this  be  the  law  when  a  receiver  is  appointed  at  the 
instance  of  mortgag"ees,  how  much  strong-er  is  the 
equity  when  the  receiver  is  appointed  at  the  instance  of 
stockholders,  to  secure  uninterrupted  opportunity  for  a 
satisfactory  reorganization  ?  The  question  is  as  to  the 
application  of  those  principles  to  the  case  at  bar.  There 
can  be  no  question  that  the  steel  rails  furnished  by  the 
Carneg"ie  Steel  Company  come  within  the  class  of  sup- 
plies necessary  to  keep  the  railroad  company  a  g'oing  con- 
cern ;  and  the  evidence  establishes  the  fact  that,  after  in- 
curring the  debt,  the  railroad  company  was  in  the  receipt 
of  large  earnings,  which  were  applied  to  permanent 
improvements,  rentals,  and  interest  on  the  mortgage 
debt ;  that  the  receivers,  who,  under  the  Clyde  bill, 
took  possession  of  the  property,  earned  large  income* 
which  was  applied  in  the  same  way,  leaving  this  debt 
unpaid  ;  and  that,  when  these  receivers  were  discharged, 
they  showed  in  their  accounts  a  cash  surplus,  which 
was  duly  paid  over  to  their  successors  under  the  Cen- 
tral Trust  Company  bill.  The  original  contract  of 
purchase  of  the  rails  was  on  June  10,  1891.  Deliveries 
were  made  under  it  between  July  25  and  October  10, 

1891.  The  price  was  represented  by  notes,  with  priv- 
ilege of  renewal.  This  privilege  was  exercised.  Be- 
fore the  notes  matured,  the  Clyde  bill  was  filed,  and 
receivers  appointed.  The  notes  fell  due.  The  exact 
dates  are  these  :  The  receivers  were  appointed  June  15. 

1892.  The  first  note  matured  June  24,  the  second 
June  27,  the  third  July  7,  the  fourth  August  19,  the 
last  September  10,  1892.  The  supplies  were  furnished 
between  July  and  October,  1891, — the  first  of  them 
nearly  eleven  months,  the  last  a  few  days  more  than 
nine  months,  before  the  appointment  of  receivers  in  tl?e 
Clyde  case.  In  the  cases  in  the  supreme  court  and  on 
circuit  in  which  this  consideration  for  the  claims  of 
supply  creditors  is  discussed,  it  is  called  an  *'  equity.'* 
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The  only  qualification  in  applying*  the  equity  when  the 
facts  call  for  its  exercise  is  that  the  claim  has  arisen 
within  a  reasonable  time  before  the  receiver  was  ap- 
pointed. No  fixed  definition  of  a  reasonable  time  has 
been  adopted. 

In  Thomas  v.  Railway  Co.,  36  Fed.  Rep.  817,  six 
months  was  made  the  limit  of  a  reasonable  time.  In 
Miltenberg-er  v.  Railway  Co.,  106  U.  S.  288,  12  Am.  & 
Eng".  R.  Cas.  464,  ninety  days  was  the  limit  adopted. 
In  Burnham  i'.  Bowen,  su^ra,  the  supplies  were  fur- 
nished some  time  in  1874  (when  does  not  appear),  and 
the  receiver  was  appointed  early  in  1875.  In  Bound  v. 
Railway  Co.,  8  U.  S.  App.  472,  eig^hteen  months  was 
considered  too  long-  a  period.  See,  also,  Railroad  Co. 
V.  Lamont,  32  U.  S.  App.  483. 

Mr.  Justice  Brewer,  whose  ability  and  larg*e  ex- 
perience on  this  subject  g^ivehis  opinions  great  weight, 
in  Blair  v.  Railway  Co.,  22  Fed.  Rep.  474,  says  : 

"The  idea  which  underlies  these  principles  I  take  to 
be  this  :  That  the  manag^ement  of  a  larg"e  business,  like 
that  of  a  railroad  company,  cannot  be  conducted  on  a 
cash  basis.  The  temporary  credit,  in  the  nature  of 
things,  is  indispensable.  Its  employees  cannot  be  paid 
every  month.  It  cannot  settle  with  other  roads  its 
traffic  balances  at  the  close  of  every  day.  Time  to  ad- 
just and  settle  these  various  matters  is  indispensable. 
Because,  in  the  nature  of  thing's,  this  is  so,  such  tem- 
porary credits  must  be  taken  as  assented  to  by  the 
mortgag-ees.  *  *  *  In  this  view,  such  temporary 
credits  accruing*  prior  to  the  appointment  of  the  receiver 
must  be  recog-nized  by  the  mortgfag-ees,  and  such  claims 
preferred.  Now,  for  what  time  prior  to  the  appoint- 
ment of  a  receiver  may  these  credits  be  sustained  ? 
There  is  no  arbitrary  time  prescribed,  and  it  should  be 
only  such  reasonable  time  as,  in  the  nature  of  thing's 
and  in  the  ordinary  course  of  business,  would  be  suffi- 
cient to  have  such  claim  settled  and  paid.  Six  months, 
is  the  long'est  time  I  have  noticed  as  yet  gfiven.  Ordi- 
narily, I  think  that  is  ample.  Perhaps,  in  some  larg-e 
concerns,  with  extensive  lines  of  road  and  a  complicate 
ed  business,  a  long-er  time  mig-ht  be  necessary." 
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It  is  evident  that,  in  determining^  what  is  a  reasonable 
time,  regfard  must  be  had  to  the  special  circumstances 

^f  each  particular  case.     No  hard  and  fast 

Rtasoaabie  Time.  ^  tiii  «•  ri  i 

rule  can  be  adopted,  nor  any  Ime  of  demarka- 
tion  clearly  made.  *'What  is  a  reasonable  time  is  a 
question  of  law  depending^  upon  the  circumstances  of 
the  particular  case."  Paine  v.  Railroad  Co.,  118 U.  S. 
160,  25  Am.  &  Eng-.  R.  Gas.  37 ;  Morgan  v.  U.  S.,  113 
U.  S.  477. 

In  the  present  case  the  Carnegfie  Company  was  deal- 
ing- with  the  Richmond  &  Danville  Company.  This 
road  controlled  an  enormous  system  of  railroads,  and 
was  in  the  enjoyment  of  a  very  largfe  revenue.  There 
can  be  no  doubt  that,  if  the  system  had  been  continued, 
these  rails  could  have  been  paid  f or  out  of  the  earningrs. 
Demand  for  rails  was  constant ;  and  it  was  to  the  high- 
est interest  of  the  railroad  company  to  keep  up  its 
credit  with  the  Carnegfie  Company.  The  system,  how- 
ever, had  become  too  extended,  and  needed  reorganiza- 
tion. Those  interested  in  it  as  stockholders  and  own- 
ers attempted  plans  of  reorganization,  but  did  not  g'et 
the  unanimity  necessary  to  perfect  them.  They  sought 
the  aid  of  the  court,  and  asked  its  protection  from  credi- 
tors until  such  time  as  a  scheme  of  reorgania^ation  could 
be  completed  and  adopted.  Their  prayer  was  gfranted, 
and  the  receivers  appointed.  This  whole  action  was 
for  the  advantagfe  of  those  who  owned  or  were  interest- 
ed in  the  property  of  the  railroad  company,  for  their 
advantagfe  primarily  and  principally,  if  not  for  their  ad- 
vantage solely.  But  for  this  intervention  in  behalf  of 
these  stockholders  and  creditors,  their  taking  theprop- 
tirty  out  of  the  hands  of  the  company,  and  sequestrating 
it  for  their  own  purposes,  it  must  be  presumed  that  the 
notes  of  the  Carnegie  Company  would  have  been  met  at 
maturity.  At  the  least,  it  can  be  said,  in  the  language 
of  Burnham  v.  Bowen,  111  U.  S.  781,  **  There  is  noth- 
ing whatever  to  indicate  that  this  debt  would  not  haye 
been  paid  at  maturity  from  the  earnings  if  the  court  had 
not  interfered,"  at  the  instance  of  these  stockholders. 
The  mortgage  creditor  obtained  the  appointment  of  re- 
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ceivers  in  his  bill  on  the  express  condition  that  the 
rights  of  creditors  under  the  Clyde  bill  should  be  con- 
served. And,  as  that  bill  deprived  the  company  of  the 
power  of  receiving*  any  further  earnings,  the  court 
which  appointed  the  receiver  should  require  that  to  be 
done  vy^hich  '*  the  company  would  have  been  bound  to 
do  if  it  had  remained  in  possession  ;  that  is  to  say,  pay 
out  of  what  it  received  from  earnings  all  the  debts 
which,  in  equity  and  good  conscience,  considering  the 
character  of  the  business,  are  chargeable  on  the  earn- 
ings." 

Has  the  Carnegie  Steel  Company  lost  its  claim  by 
laches?  In  the  transaction  with  the  railroad  company, 
the  rails  were  to  be  paid  for  with  notes,  maturing  at  no 
long  date.  This  was  for  the  advantage  of 
the  railroad  company,  distributing. the  pay-  ["^f*^j*^,*J*/!J ,_ 
ments,  and  making  more  easy  the  burden  on  uckf*. 
the  earnings.  The  paper  was  renewed  ac- 
cording to  the  original  contract  of  sale.  This,  as  has 
been  seen,  is  no  waiver.  Before  the  paper  matured, 
the  receivers  took  it  out  of  the  power  of  the  company 
to  meet  the  paper.  As  soon  as  it  matured,  the  claim 
was  made.  The  Carnegie  Company  did  not  sleep  on 
its  rights.  It  must  be  borne  in  mind  that  the  Clyde 
bill  was  not  the  action  of  creditors  of  a  corporation 
struggling  to  keep  from  bankruptcy,  driven  by  credit- 
ors, after  a  long  period  of  shaking  credit.  It  was  a 
plan  adopted  by  the  owners  of  the  property  to  secure 
perfect  reorganization,  and  avowedly  to  prevent  credi- 
tors from  disturbing  inchoate  plans  to  this  end.  The 
movement  was  conceived  by  the  debtor  company.  The}- 
took  their  own  time  in  applying  to  the  court,  and  "the 
sudden  action  of  the  court  left  this  debt  unpaid." 
Bound  V.  Railway  Co.,  8  U.  S.  App.  472.  This  case 
has  been  relied  upon  as  settling  a  rule  adverse  to  the 
claimant.  In  Bound  v.  Railway  Co.,  the  Lackawanna 
Cgmpany  furnished  steel  rails,  and  took  notes  therefor, 
18  months  before  the  appointment  of  a  receiver.  These 
notes  were  payable  out  of  earnings  by  the  terms  of  the 
notes.     Three  months  after  the  date  of  the  notes,  and 
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five  months  before  their  maturity,  interest  on  the  sec- 
ond mortgage  bonds  of  the  railway  company  was  paid. 
No  other  diversion  of  income  was  proved  or  appeared 
in  the  case.  By  taking-  the  notes  at  8  months,  the 
Lackawanna  Company  was  held  to  have  assented  to 
the  use  of  the  earnings  during  this  period  for  payment 
of  interest.     This  defeated  their  claim. 

The  question  can  be  considered  from  another  stand- 
point. There  can  be  no  question  that,  notwithstand- 
ing the  terms  of  the  mortgage,  the  mortgagee  cannot 
require  an  account  of  the  earnings,  tolls,  and  income 
from  the  mortgagor,  until  he  has  made  demand  there- 
for or  for  a  surrender  of  possession  under  the  provi- 
sions of  the  mortgage.  Sage  v.  Railroad  Co.,  125  U. 
S.  378,  35  Am.  &  Eng.  R.  Cas.  40,  and  cases  quoted. 
When,  therefore,  the  receivers  appointed  at  the  in- 
stance of  stockholders  and  creditors  took  possession, 
they  enjoyed  the  same  right  to  the  earnings  and  income 
w^hich  the  railroad  company  enjoyed,  and  rightfully  re- 
ceived them.  As  the  railroad  company  would  have 
been  bound  to  use  this  income  in  the  payment  of  the 
current  expenses  for  labor  and  supplies,  the  receivers 
should  have  done  so  also.  But,  instead  of  this,  receiv- 
ers diverted  the  earnings,  income,  and  funds  in  their 
hands  towards  the  betterment  of  the  property,  perman- 
ent improvements,  and  additions  to  it,  and  in  payment 
of  interest.  And  this  was  natural.  They  were  ap- 
pointed to  take  possession  of  the  property,  and  to  con- 
serve it  until  a  plan  of  reorganization  could  be  adopted 
and  perfected.  To  facilitate  this  plan,  the  property 
must  be  kept  up.  To  this  end,  the  funds  coming  from 
earnings  were  used.  When  the  purpose  of  the  first 
receivership  was  accomplished,  the  mortgage  creditors 
came  in  and  reaped  the  benefit.  Surely,  those  creditors 
whose  claims  were  neglected,  and  from  whom  the  earn- 
ings were  diverted,  have  the  right  to  ask  and  receive  at 
the  hands  of  the  court  the  recognition  and  preservation 
of  their  claims.  We  see  no  error  in  the  conclusion  of 
the  circuit  court  on  this  point.  This  renders  unneces- 
sary any  discussion  as  to  the  force  and  effect  of  the  Vir- 
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ginia  statute.      On  that  we  express  no  opinion.      The 
decree  of  that  court  is  affirmed,  with  costs. 

Morris,  District  Judg-e  (concurring-).  If  it  be  con- 
ceded that  the  claim  of  the  Carneg"ie  Steel  Company 
has  no  statute  lien  superior  to  the  mortgug-e  of  October 
22,  1886,  because  the  statute  was  passed  after  the  date 
of  the  execution  and  recording-  of  the  mortgag-e,  and 
that  the  debt,  having-  been  contracted  more  than  six 
months  before  the  appointment  of  the  receivers,  does 
not  come  within  the  rule  which  might  permit  it  to  be 
paid  out  of  the  proceeds  of  the  corpus  of  the  mortgug-ed 
railroad  property,  there  still  remains  to  be  considered 
whether  there  is  any  other  g-round  of  equity  which 
entitles  the  claim  to  payment  out  of  any  fund  under  the 
control  of  the  court.  If,  after  the  appoint- 
ment of  the  receivers  under  the  creditors'  J/ta"L"u*r' 
bill,  there  came  into  their  hands  earning-s  Joppiy  IreJStJr. 
which  were  expended  for  the  betterment  of 
the  mortgag-ed  property,  instead  of  being-  applied  to 
the  payment  of  debts  for  current  supplies  contracted 
within  a  reasonable  time  before  the  receivership,  then, 
as  against  the  mortg^g-e  bondholders  so  benefited,  the 
supply  creditor  has  an  equity  to  have  those  earning-s 
restored  and  applied  to  his  debt. 

In  Burnham  v.  Bowen,  111  U.  S.  782,  the  supreme 
court  said  : 

*' We  think  the  debt  was  a  charg-e  in  equity  on  the 
continuing-  income,  as  well  as  that  which  came  into  the 
hands  of  the  court  after  the  receiver  was  appointed  as 
that  before.  When,  therefore,  the  court  took  the  earn- 
ings of  the  receivership,  and  applied  them  to  the  pay- 
ment of  the  fixed  charges  on  the  railroad  structures, 
thus  increasing-  the  securitv  of  the  bondholders  at  the 
expense  of  the  labor  and  supply  creditors,  there  was 
such  a  diversion  of  what  is  denominated  in  Fosdick  v. 
Schall,  99  IJ.  S.  252,  the  'current  debt  fund,'  as  to 
make  it  proper  to  require  the  mortgagees  to  pay  it 
back.  But  it  is  further  insisted  that  even  though  the 
court  did  err  in  using  the  income  of  the  receivership  to 
pay  the  fixed  prior  charges  on  the  mortgaged  property. 
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and  thus  increase  the  security  of  the  bondholders,  there 
is  no  power  now  to  order  a  sale  of  the  property  in  the 
hands  of  the  trustees  to  pay  back  what  had  thus  been 
diverted.  In  Fosdick  v.  Schall,  Id.  254,  it  was  said 
that  if,  in  a  decree  of  foreclosure,  a  sale  is  ordered  to 
pay  the  mortg-ag-e  debt,  provision  may  be  made  for  a 
restoration  from  the  proceeds  of  sale  of  the  fund  which 
has  been  diverted,  and  this  clearly  because,  in  equity, 
the  diversion  created  a  charge  on  the  property  for 
whose  benefit  it  had  been  made." 

The  facts  of  the  present  case  sug-gest  even  a 
stronger  equity  in  favor  of  the  intervener  than  existed 
in  the  case  of  Burnham  v.  Bowen.  The  original  bill 
filed  by  Clyde  and  others,  who  were  creditors  and 
stockholders,  was  professedly  for  the  purpose  of  pro- 
tecting the  Richmond  &  Danville  Railroad  Company 
and  its  system,  comprising  26  other  railroads,  in  6  differ- 
ent states,  from  disruption  from  the  efforts  of  creditors 
to  enforce  their  debts.  The  court  was  asked  to  pre- 
serve its  unity,  and  to  prevent  the  ruinous  sacrifice 
which  would  result  from  a  severance  of  the  system. 
The  trustee  of  the  foreclosed  mortgage  was  not  made 
a  party,  but  within  a  few  days  after  the  filing  of  the 
bill  the  trustee  was  notified  of  applications  for  authority 
to  use  the  income  to  pay  maturing  car-trust  installments 
and  rental  obligations,  and  was  represented  by  counsel, 
'and  did  not  object ;  and  two  months  later  the  trustee 
was,  on  its  own  motion,  made  a  party  to  the  case.  One 
year  later,  the  trustee  filed  its  bill  to  foreclose  the 
mortgage  of  October  22,  1886,  under  which  the  sale 
was  decreed.  This  mortgage  covered,  not  only  the 
Richmond  and  Danville  Railroad  proper,  as  to  which  it 
was  a  third  mortgage,  but  also  the  interest  of  the 
Richmond  &  Danville  Railroad  Company  in  some  20 
other  railroad  lines.  These  interests,  consisting  of 
leases,  contracts  for  operating,  and  mortgag-e  bonds, 
were  part  of  the  property  sold  under  the  decree  of 
foreclosure.  In  the  prayer  for  relief  in  the  bill  for 
foreclosure,  the  court  is  asked  to  appoint  receivers, 
with  power  to  operate  the  Richmond  &  Danville  Rail- 
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road  and  "the  railroads  owned  and  leased  or  controlled 
by  it,  and  with  all  such  power  as  may  be  requisite  to 
preserve  said  property  until  sale  thereof. "  It  is  obvious 
that  the  preservation  of  the  unity  of  the  system  of 
railroads  which  was  operated  by  the  Richmond  &  Dan- 
ville Railroad  Company,  without  any  disruption  of  the 
system,  was  part  of  the  relief  prayed  by  the  mortga- 
gee's bill,  as  it  had  been  by  the  original  creditors'  bill 
with  which  it  was  presently  consolidated.  How  was 
the  system  to  be  preserved  from  disruption,  and  brought 
to  a  sale  as  a  unit,  except  by  using*  the  current  earning-s 
of  the  receivers  to  pay  the  rentals  and  contract  oblig'a- 
tions  necessary  to  prevent  forfeitures  of  the  leased  and 
controlled  railroads,  and  the  payment  of  the  prior  fixed 
charges  of  the  Richmond  &  Danville  Railroad  proper? 
On  the  appointment  of  the  Clyde  receivers,  June  16, 
1892,  there  was  paid  over  to  them  the  cash  then  in  the 
treasury  of  the  corporation,  amounting"  to  $480,427.91  ; 
and  they  received  sums  earned  prior  to  their  appoint- 
ment amounting"  to  $671,363.40.  These  two  sums, 
amounting"  to  $1,151,791.31,  very  nearly  paid  all  the 
current  operating*  debts  contracted  within  six  months, 
which,  by  order  of  court,  they  were  directed  to  pay. 
The  deficit  did  not  amount  to  as  much  as  $100,000. 
From  June  17,  1892,  to  July  31,  1893,  at  which  latter 
date  the  Clyde  receivers  were  discharged  and  the  mort- 
gagee's receivers  took  possession,  the  Clyde  receivers 
had  received  : 

Gross  earnings $11,669,789  50 

Operating-  expenses,  including-  taxes    8,371,997  19 

Net  earnings $  3,297,792  31 

Out  of  this  largfe  sum  they  expended,  under  orders 
of  court,  about  5500,000  for  construction  and  equip- 
ment. They  made  car  trusts  payments  amounting-  to 
over  $200,000,  and  the  remaining- two  and  a  half  millions 
they  paid  away  for  interest,  rentals,  and  dividends,  in- 
cluding- about  8400,000  for  interest  on  the  two  prior 
Richmond  &  Danville  mortgages.  These  payments  of 
interest,  rentals,  and  dividends  on  the  roads  operated 

6  (N.  s.)  A.  &  JS.  R.  Cas.— 28 
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by  the  Richmond  &  Danville  Railroad  Company  were 
in  very  larg^e  part  on  those  covered  by  the  foreclosed 
mortgug'e,  and  were  paid  to  prevent  forfeitures  and 
preserve  the  unity  of  the  system.  They  were  made 
upon  orders  of  court,  passed  without  objection,  after 
notice  to  the  trustee  of  the  bondholders. 

The  Clyde  receivers,  when  they  were  discharged, 
handed  over  to  the  new  receivers  appointed  under  the 
mortgfagee's  bill,  in  cash,  $141,325.19,  and  supplies  and 
materials  purchased  by  them  to  a  largfe  amount.  It  is 
urgfed  that  there  were  no  net  earnings,  because  on  the 
whole  operation  of  the  system  there  was  a  deficit ;  but 
the  fact  is  that  there  was  a  gain  of  $346,163.10  from 
the  operation  of  the  Richmond  &  Danville  Railroad 
proper,  and  the  deficit  resulted  from  the  operation  of 
other  lines  of  the  system  which  were  covered  by  the 
mortgage,  and  which  were  held  and  operated  by  the 
receivers,  and  kept  from  forfeiture,  primarily  to  pre- 
serve the  security  of  the  foreclosed  mortgage.  This 
was  also  the  policy  of  the  receivers  appointed  at  the 
instance  of  the  mortgagees,  who  operated  the  system 
from  August  1,  1893,  to  July  1,  1894,  pursuing  pre- 
cisely the  same  policy  as  the  Clyde  receivers.  The 
Clyde  bill  was  not  a  mortgagee's  bill,  but  was  filed  by 
the  stockholders  and  creditors,  with  the  assent  of  the 
corporation,  to  preserve  the  system  until  its  financial 
difficulties  could  be  adjusted.  When  receivers  are 
appointed  under  such  a  bill,  it  would  seem  to  be  pecu- 
liarly a  case  in  which  the  court  should  use  the  income 
of  the  receivership  in  the  way  in  which  the  corporation 
itself  would  have  been  bound  to  use  it ;  that  is  to  say, 
to  pay  current  supply  debts  contracted  within  a  reason- 
able time  in  preference  to  new  construction  and  equip- 
ment expenses,  and  even  in  preference  to  expenditures 
to  prevent  forfeitures  of  subordinate  lines.  New  Eng- 
land R.  Co.  V,  Carnegie  Steel  Co.,  75  Fed.  Rep.  54; 
Scott  V.  Trust  Co.,  32  U.  S.  App.  468-480. 

The  pleadings  in  both  the  Clyde  case  and  the  mort- 
gagee's case,  from  the  beginning  to  the  end,  disclose 
that  the  proceedings  in  court  were  in  aid  of  the  under- 
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taking-  to  adjust  the  complex  financial  burdens  of  the 
Richmond  &  Danville  system,  comprising*  over  3,000 
miles  of  railroads.  It  further  appears  that  the  reor- 
g;anization  was  effected  through  the  sale  under  the 
foreclosed  mortgage  to  the  Southern  Railway  Compa- 
ny, and  that,  in  the  reorganization,  the  bondholders 
under  the  foreclosed  mortgage  were  secured  by  a  new 
mortgage  on  the  whole  system.  It  is  a  case,  therefore, 
which  does  not  suggest  harsh  treatment  of  the  Rich- 
mond &  Danville  supply  creditors  in  the  interest  of  the 
bondholders  of  the  foreclosed  mortgage.  This  appeal 
does  not  raise  the  question  of  a  supply  creditor  seeking 
to  be  paid  out  of  the  corpus  of  a  mortgaged  property, 
and  who  is  compelled,  before  he  is  allowed  to  displace 
a  prior  recorded  mortgage,  to  bring  himself  strictly 
within  the  limitations  to  that  equity  ;  but  this  is  a  sup- 
ply creditor  seeking  to  be  paid  out  of  the  earnings 
which  came  to  the  receivers  after  his  debt  matured, 
and  which  were  diverted  by  them,  without  opposition 
from  the  mortgagee,  to  expenditures  which  directly 
resulted  in  preserving  the  mortgaged  property,  which 
earnings,  if  the  receivers  had  not  been  appointed,  there 
is  no  ground  for  supposing  would  not  have  been  ap- 
plied by  the  company  to  the  payment  of  the  supply 
creditors'  debt. 

The  case  of  Bound  v.  Railway  Co.,  7  C.  C.  A.  322, 
was  from  the  beginning  a  bondholders'  foreclosure 
suit.  There  was  no  proof  of  earnings  by  the  receiver 
diverted  from  supply  creditors.  It  was  an  effort  by  an 
intervening  supply  creditor,  who  had  furnished  rails 
18  months  before  the  receiver  was  appointed,  to  obtain 
priority  over  the  mortgage,  and  be  paid  out  of  the  pro- 
ceeds of  a  sale  of  the  corpus  of  the  railroad.  The  rul- 
ing in  that  case  was  that  the  claim  was,  in  point  of 
time,  beyond  the  limit  to  which  supply  creditors  who 
might  claim  to  be  paid  in  preference  to  mortgage  bond- 
holders must  be  restricted,  and  that,  as  to  the  diver- 
sion of  earnings  prior  to  the  receivership,  the  creditor 
had  waived  it  by  his  agreement,  at  the  time  of  the  pur- 
chase, to  give  credit  and  take  notes,   postponing  pay- 
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ment  of  its  claim  beyond  the  due  day  of  the  mortgfag-e 
interest  paid. 

In  the  present  case  we  think  that  earnings  of  the 
receivers  under  the  Clyde  bill  are  shown  to  have  been 
used  for  the  benefit  of  the  bondholders  which  should 
have  been  applied  to  the  payment  of  the  Carnegie  Steel 
Company's  supply  claim,  and  that,  under  the  terms  of 
the  decree  of  foreclosure,  the  purchaser  was  rig-htlj- 
required  by  the  circuit  court  to  pay  the  claim.  But  I 
do  not  think  interest  should  be  allowed.  Thomas  v. 
Car  Co.,  149  U.  S.  95-116.  The  delay  has  not  been 
the  fault  of  either  the  bondholders  or  the  purchaser. 


ErsIvEW  et  NX. 

V. 

New  Orleans  &  N.  E.  R.  Co.  el  aL 

{Supreme  Court  of  Louisiana^  Dec,  14^  i8g6.) 

Street  Railways — Construction  of  Line — Negligence. — It  is  ne^li- 
g-ence  on  the  part  of  an  electric  street-car  company,  in  the  con- 
struction and  establishment  of  its  plant,  to  so  place  one  of  its  g'UT 
wires  over  the  track  of  a  steam-railway  company  as  not  to  afford 
sufficient  space  for  the  latter*s  trains  to  easily  and  conveniently 
pass,  without  risk  of  dang-er  and  injury  to  its  servants  and  em- 
ployees. 

Danger  to  Employees — Negligence. — It  is  neglig-ence  on  the  part 
of  the  steam-railway  company  to  permit  an  electric  street-car  com- 
pany to  so  construct  and  maintain  over  its  tracks  a  g'uy  wire  that  it 
will  endanger  the  lives  of  its  servants  and  employees. 

Assumption  of  Risk. — If  an  employee  of  the  steam-railway  com- 
pany knew  or  ought  reasonably  to  have  known  the  precise  danger 
to  him  of  the  g-uy  wire  of  the  electric  street-car  company,  in  the 
course  of  his  employment,  and  saw  fit,  notwithstanding,  to  con- 
tinue in  it,  he  might  be  held  to  have  assumed  the  extraordinary 
risk,  as  well  as  the  ordinary  risks,  of  his  service.  But  this  conse- 
quence must  rest  upon  positive  knowledge  or  reasonable  means  of 
positive  knowledge  of  the  precise  danger  assumed. 

(Syllabus  by  the  Court.) 

AppeaIv  from  parish  of  Orleans  civil  district  court. 
Modified. 
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Harry  H.  Hall,  for  appellant  New  Orleans  &  N.  E. 
R.  Co. 

Deneg-rc,  Blair  d:  Deneg-rc,  for  appellants  New  Or- 
leans Traction  Co.,  Limited,  and  New  Orleans  City  & 
Lake  R.  Co. 

Bcmjamin  Rice  Foreman,  for  appellees. 

Watkins,  J.  This  action  is  for  the  sum  of  §20,000 
damajjfes  brougflit  by  the  plaintiffs,  for  the  reparation 
of  the  injuries,  suffered  and  inherited  by  them  in  the 
death  of  their  son,  througfh  the  fault,  neg"lig"ence,  and 
want  of  due  care  on  the  part  of  these  defendants  ;  their 
claims  being*  made  ag-ainst  the  three  defendants  /;/ 
solido.  The  cause  having  been  submitted  to  and  tried 
by  the  judgfe,  there  was  a  decree  rendered  in  favor  of 
the  plaintiffs,  and  against  the  defendants,  in  solido,  for 
the  sum  of  S5,000  ;  and  the  latter  have  appealed,  the 
plaintiffs  having  answered  the  appeal,  and  prayed  for 
the  amount  of  the  judgment  to  be  raised  to  the  full  sum 
demanded  in  their  petition. 

For  the  purpose  of  being  exact,  and  correctly  stating 
the  issues,  we  have  extracted  from  the  brief  of  counsel 
for  the  New  Orleans  &  Northeastern  Railroad  Com- 
pan)'  the  following  summary  of  the  pleadings,  vizr. 
**  The  petition  avers  :  Petitioners  are  informed  and  be- 
lieve, and  so  aver,  that  the  New  Orleans  City  and  Lake 
Railroad  Company  owns  the  franchise,  track,  and  equip- 
ment of  the  electric  line  of  street  cars  usually  known 
as  the  '  Levee  and  Barracks  Line,'  running  along  Levee 
street  and  Enghien  street  and  other  public  streets  and 
highways  in  New  Orleans  ;  and  it  and  the  Traction 
Company  (aforesaid)  have  a  common  management  and 
control,  and  jointly  operate  said  line,  and  have  a  joint 
interest  therein  ;  and  the  Traction  Company,  with  the 
consent  and  under  the  direction  of  the  said  New  Orleans 
City  &  Lake  Railroad  Company,  negligently  and  un- 
skillfully  put  up  and  erected  a  guy  wire  across  the 
public  street  and  public  levee,  and  across  the  tracks  of 
a  steam-railroad  company,  lawfully  laid  along  the  pub- 
lic levee,  and  along  Levee  street,  a  public  street  and 
highway,  at  the  foot  or  intersection  of  Enghien  street 
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with  the  levee  and  Levee  street,  so  close  to  the  ground 
as  to  obstruct  the  free  passag-e  of  cars  and  vehicles  with 
high  loads,  and  so  close  to  the  ground  as  to  be  danger- 
ous to  the  life  of  brakemen  on  freight  cars  passing  un- 
der it.  The  said  steam-railroad  track  had  been  there 
on  the  public  highway,  and  was  itself  a  public  high- 
way, for  a  long  number  of  years  ♦  and  it  was  negli- 
gence to  place  a  strong  guy  wire  across  the  said  high- 
way and  track  w^here  large  freight  cars,  loaded  with 
furniture  and  bulky  articles  were  well  known  to  be 
constantly  passing,  and  so  close  to  the  ground  as  to  be 
a  constant  source  of  danger  to  brakemen,  who,  in  the 
discharge  of  their  duties,  are  obliged  to  be  on  the  top 
of  the  cars.  The  New  Orleans  &  Northeastern  Rail- 
road Company  is  liable,  because  it  was  its  duty  to  its 
employees  and  all  others  in  like  situation  to  preventthe 
said  wire  being  stretched  in  a  dangerous  position  over 
its  track,  and  to  compel  its  immediate  removal.  The 
wire  had  been  there  a  sufficient  time  for  the  said  rail- 
road company  to  compel  its  removal ;  and  it  was  negli- 
gence in  said  company  to  run  freight  cars  under  said 
wire,  with  brakemen  on  top  of  said  cars.  The  said 
Traction  Company  is  liable,  because  it  placed  the  wire 
across  the  public  highway  in  so  dangerous  a  manner, 
and  is  interested  and  joins  in  the  operation  and  use  of 
the  line  of  electric  railway  of  which  the  said  guy  wire 
is  a  part.  And  the  New  Orleans  City  and  Lake  Rail- 
road Company  is  liable  because  it  owns  the  said  fran- 
chise and  line,  aforesaid,  and  procured  the  Traction 
Company  to  erect  it,  as  its  agent.  The  servants  and 
agents  of  the  defendant  were  warned  of  the  dangers  of 
the  guy  wire,  several  weeks  before  it  resulted  in  the 
death  of  petitioner's  son,  who,  on  or  about  18th  Feb- 
ruary, 1896,  was  in  the  performance  of  his  duties  as 
brakeman  on  a  freight  car  of  the  New  Orleans  &  North- 
eastern Railroad  Company,  and  in  its  service,  which 
was  being  propelled  rapidly  along  Levee  street,  when, 
just  as  he  arose  from  his  brake,  his  head  struck  this 
guy  wire  above  described,  and  knocked  him  off  the 
car  ;  and  he  was  horribly  mangled,  and,  after  suffering 
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great  pain  of  body  and  mind,  he  died.  He  contributed 
to  the  support  of  his  parents,  and  they  had  a  legal  right 
to  be  supported  by  him.  He  was'a  steady,  faithful,  in- 
dustrious boy,  or  young-  man.  For  his  suffering*,  pain, 
and  ag-ony  of  body  and  mind,  petitioners  claim  fourteen 
hundred  dollars  ($1,400) ;  for  funeral  expenses,  one 
hundred  (SlOO)  dollars  ;  for  their  own  loss  of  the  com- 
fort and  support  of  their  son,  eig^hteen  thousand  five 
hundred  ($18,500)  dollars."  The  answer  of  the  N.  O. 
&  N.  E.  R.  Co.  is  as  follows  :  "  And  now  into  court 
comes,  by  its  president,  C.  C.  Harvey,  the  N.  O.  &  N. 
E.  R.  R.  Co.,  made  one  of  the  defendants  herein,  and, 
for  answer  to  the  plaintiff's  petition,  denies  all  and 
sing-ular  the  alleg'ations  thereof,  except  in  so  far  as  may 
be  hereinafter  admitted.  Itadmits  that  Ernest  Erslew, 
on  or  about  the  time  stated  in  plaintiff's  petition,  lost 
his  life  by  falling*  from  a  train  of  freig*ht  cars  being" 
operated  by  this  respondent,  and  which  cars  passed  over 
the  said  Erslew,  thereby  killing"  him.  But  your  re- 
spondent specially  denies  that  said  accident  and  result- 
ing* death  was  caused  in  any  manner  by  its  fault,  un- 
skillfulness,  or  neg-lig^ence,  or  that  of  its  servants  or 
employees.  And,  further  specially  answering",  re- 
spondent avers  that  the  guy  wire  referred  to  in  plaint- 
iff's petition  was  perfectly  visible ;  that  said  Ernest 
Lewis  Erslew  knew  of  its  location,  and  had  been  fre- 
quently warned  in  respect  thereto  ;  that  he  knew  of  the 
danger  due  to  the  location  .of  said  wire  both  actually 
and  presumptively,  by  reason  of  the  patent  and  visible 
nature  of  the  risk  ;  that  he  had  been  frequently  warned, 
not  only  concerning"  the  location  of  said  wire,  but  of  the 
danger  to  which  said  location  exposed  him  and  others  ; 
that  he  had  many  times,  both  on  the  day  that  he  lost  his 
life  and  many  days  prior  thereto,  frequently  passed  un- 
der said  wire  ;  that  said  wire  and  its  location  came 
within  the  risk  assumed  by  him  in  virtue  of  his  em- 
ployment ;  and  that  he  contributed  to  the  injuries  re- 
sulting" in  his  death  by  his  own  neglig"ence  and  im- 
prudence." 
The  following  is  a  brief  summary  of  the  points  made 
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and  relied  upon  by  the  Traction  Company  and  the  City 
&  Lake  Railroad  Company,  as  the  following*  extracts 
from  their  counsel's  printed  argument  will  show,  viz.: 
"(1)  General  state  of  the  case  :  To  justify  a  judgment 
for  plaintiff  in  this  case,  two  things  must  concur, — 
negligence  on  the  part  of  defendant  causing  the  acci- 
dent ;  absence  of  negligence  on  the  part  of  the  deceased 
contributing  to  the  accident.  No  matter  how  gross  the 
fault  or  negligence  of  defendants,  plaintiff  cannot  re- 
cover if  the  evidence  shows  that  the  accid^t  could  have 
been  avoided  by  the  exercise  of  ordinary  care  and  at- 
tention by  the  deceased,  or  if  the  evidence  shows  that 
the  accident  was  due,  in  any  degree,  to  heedlessness  or 
inattention  on  the  part  of  the  deceased.  These  de- 
fendants mainly  rely  upon  the  fact,  established  by  the 
uncontradicted  evidence,  that  the  deplorable  death  of 
young  Erslew  was  due,  in  part,  to  his  inattention  to  a 
danger  which  was  patent  and  visible  ;  to  his  forgetful- 
ness  of  a  danger  with  which  he  was  familiar,  and  of 
which  he  knew  and  had  been  warned, — ^a  danger  he 
could  have  easily  escaped  had  he  not  been  inattentive 
and  forgetful.  This  defense  is  wholly  independent  of 
the  fault  or  negligence  charged  against  these  defend- 
ants. It  would  suffice  to  defeat  recovery,  though  we 
admitted,  or  the  court  found  to  have  been  established, 
every  fault  or  negligence  which  plaintiff  has  charged 
us  with.  The  case  is  a  very  simple  one.  There  is  lit- 
tle or  no  conflict  of  evidence,  and  little  or  no  room  for 
controversy  over  the  law  applicable  thereto.  In  Sep- 
tember or  October,  1895,  the  New  Orleans  Traction 
Company,  Limited,  one  of  the  defendants,  strung  a  guy 
wire  across  some  railroad  tracks  on  the  levee.  The 
height  of  this  wire  was  such  that  a  man  standing  on  the 
top  of  certain  kinds  of  freight  cars,  in  frequent  use  on 
the  Northeastern  Railroad,  would  have  to  duck  his  head 
in  order  to  avoid  being  knocked  off  the  car.  This  wire 
was  a  half  inch  in  diameter,  and  was  plainly  visible  for 
some  distance.  One  of  the  plaintiff's- witnesses  said 
that  it  could  be  plainly  seen  nearly  a  hundred  yards  off . 
All  of  his  witnesses  saw  it  plainly  at  the  time  of  theac- 
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cideni,  while  standing*  across  the  street,  a  considerable 
distance  oflF.  The  accident  occurred  in  February,  1896. 
During"  the  whole  period  of  the  existence  of  the  wire 
across  the  Northeastern  track,  olaintiflFs'  son  had  been 
in  the  employ  of  the  Northeastern  Railroad  Company. 
His  duties  require  him  to  stand  on  the  top  of  cars,  and 
to  pass  daily  under  the  wire.  He  knew  of  the  location 
of  the  wire,  and  was  familiar  with  the  necessity  and 
means  of  avoiding*  it  by  ducking*  his  head,  not  only  be- 
cause it  was  patent  and  visible,  but  because  he  had  been 
specially  warned  and  cautioned  in  respect  thereto. 
The  uncontradicted  testimony  of  two  train-crew  fore- 
men, under  whom  the  deceased  had  worked  at  different 
times,  established  that  his  attention  had  been  called  to 
the  dang-er  of  the  wire,  and  that  he  had  been  warned  in 
respect  thereto.  The  dang*er  was  obvious.  The  means 
of  avoiding  were  also  obvious,  and  easy  to  observe." 

To  epitomize,  plaintiffs'  theory  is  that  the  Traction 
Company  and  City  &  Lake  Railroad  Company,  being* 
under  joint  manag*ement  and  control  in  the  construction 
and  operation  of  the  lines  of  street  railway  in  the  city 
of  New  Orleans  known  as  the  '*Levee  and  Barracks," 
among-  others,  which  extends  along*  Levee  and  lSng*hien 
streets,  and  other  public  highways  of  said  city,  negli- 
gently and  unskillfully  put  up  and  erected  a  g*uy  wire 
across  the  tracks  of  the  Northeastern  Railroad  Compa- 
ny, which  had  been  theretofore  laid  along*  the  public 
levee,  and  adjacent  to  Levee  street,  at  the  foot  of  En- 
ghien  street,  '*so  close  to  the  g*round  as  to  be  dang-er- 
ous  to  the  lives  of  brakemen  on  freight  cars  passing* 
under  it ;"  that  it  was  neg*ligence  to  place  such  a  g"uy 
Wire  across  the  said  higfhway  and  track  where  larg*e 
freigfht  cars  were  well  known  to  be  constantly  passing, 
and  so  close  to  the  g*round  as  to  be  a  constant  source 
of  dang-er  to  brakemen,  who,  in  the  discharg*e  of  their 
duties,  are  oblig*ed  to  be  on  the  top  of  the  cars";  that 
it  was  neg*lig-ence  on  the  part  of  the  Northeastern 
Railroad  Company,  and  it  is  liable,  because  it  did  not 
prevent  the  construction  of  a  g*uy  wire  so  situated  and 
in  such  a  dang-erous  position  over  its  track,  and,   fur- 
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ther,  because  it  did  not  compel  the  Tniction  Company 
and  the  City  &  Lake  Railroad  Company  to  remove 
this  dangerous  obstruction  ;  that,  knowing"  of  the  con- 
struction and  maintenance  of  this  dang-erous  obstruc- 
tion, it  was  neg'ligence  on  the  part  of  the  Northeastern 
Railroad  Company  to  run  its  freig'ht  trains  under  it, 
constantly  and  customarily,  to  the  imminent  dang'er 
and  peril  of  the  lives  of  its  brakemen,  whose  duties  re- 
quired them  to  remain  upon  the  roofs  of  said  cars ; 
that,  at  the  time  of  the  accident  which  caused  the  death 
of  their  son,  he  was  eng-ag-ed  in  the  performance  of  his 
duties  as  brakeman  on  one  of  the  freig'ht  cars  of  the 
Northeastern  Railroad  Company,  and  in  its  service 
while  it  was  being*  propelled  rapidly  along*  the  track, 
when,  his  head  coming  in  contact  with  said  guy  wire, 
he  was  knocked  off,  felled  to  the  ground,  and  killed. 
The  common  defense  of  all  the  defendants  is  want  of 
fault  and  negligence  on  their  part,  and  contributory 
negligence  on  the  part  of  plaintiffs'  son,  in  that  the 
guy  wire  was  easily  and  plainly  visible,  and  could 
have  been  readily  seen  and  avoided  by  plaintiffs* 
son  had  he  paid  proper  attention,  and  that  he  had  been 
frequently  advised  of  the  danger,  and  warned  aguinst 
it ;  and  that  he  had  frequently  passed  under  this  wire 
while  engaged  in  the  daily  performance  of  his  duties  as 
brakeman,  and  thus  assumed  the  risk  of  danger  there- 
from, as  an  incident  to  his  employment, — in  other 
words,  that  the  plaintiffs'  son  was  guilty  of  contribu- 
tory negligence  by  reason  of  his  inattention  to  or  for- 
getf  ulness  of  a  danger  incident  to  his  employment,  and 
which  he  might  have  avoided  by  the  exercise  of  due 
care  and  attention. 

The  facts  are  few  and  simple,  and  in  the  main  the 
witnesses  agree.  A  fair  summary  of  them  is  as  fol- 
lows, t7>.  :  That  the  accident  happened  on  the  18th  of 
February,  18%,  while  young  Erslew  was  standing  on 
the  roof  of  what  is  designated  in  the  evidence  as  a 
"California  fruit  car,"  from  the  Southern  Pacific  Rail- 
road, as  it  was  attached  to  a  train  of  freight  cars  which 
was  passing  on  the  track  of  the  Northeastern  Railroad 
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Company,  when  he  was  struck  by  an  overhead  wire  of 
the  New  Orleans  Traction  Company  and  City  &  Lake 
Railroad  Company,  felled  to  the  ground,  and  killed  al- 
most instantl3^  The  accident  was  witnessed  by  two 
or  three  persons  who  were  on  the  sidewalk  near  by  at 
the  time,  and  whose  testimony  is  in  the  record.  They 
ag-ree  in  the  statement  that  it  occurred  in  the  morning", 
at  7:25  o'clock,  and  that  young"  Erslew  "partly  turned 
his  head,  his  back  [being-]  towards  the  river,  so  the 
wire  [caught]  him,  and  [he]  went  down  between  the 
cars'*;  that  is  to  say,  between  the  first  and  second  cars 
in  the  train.  His  position  was  **on  the  rear  end  of  the 
first  car"  when  the  accident  happened  ;  and  his  face 
was  towards  the  woods,  thoug*h  slig-htly  averted,  and 
his  back  towards  the  levee  ;  thus  being-  in  a  station  at 
right  ang-les  with  the  course  of  the  train,  which  at  the 
time  was  g"oingf  south,  the  railroad  track  running-  at 
this  point  almost  parallel  with  the  levee  on  the  Miss- 
issippi river,  and  between  it  and  the  Levee  and  Bar- 
racks Street  Railwaj'-  track.  The  overhead  wire 
**struck  him  rig-ht  above  the  shoulder,  under  the  neck.'* 
At  the  time  of  the  accident,  young-  Erslew  was  in  the 
employment  of  the  Northeastern  Railroad  Company  as 
a  switchman  and  brakeman,  whose  duty  it  was  to  couple 
cars,  and  while  thus  eng-ag-ed,  to  work  on  the  roofs  of 
cars  as  well  as  below. 

A  very  clear  statement  is  made  by  one  of  the  North- 
eastern Railroad  Company's  emploj^ees,  the  switch 
foreman,  or  foreman  of  the  switch  g-ang  or  crew.  In 
substance,  he  says  that  he  was  in  charge  of  the  train 
on  which  young-  Erslew  was  on  the  day  of  the  accident, 
as  foreman  of  the  crew  ;  that  young  Erslew's  duty  was 
to  obey  sig-nals  g-iven  him  by  the  eng-ineer.  He  was 
the  only  man  the  eng-ineer  could  see  ;  and,  for  that  rea- 
son, he  was  stationed  on  the  head  of  the  train.  Erslew 
occupied  such  a  position  as  would  enable  him  to  see  the 
foreman  in  the  rear,  on  the  g-round,  at  the  same  time. 
It  was  Erslew's  business  to  watch  both  the  engineer 
and  foreman,  and  catch  their  sig-nals,  and  to  sig-nal  to 
each  one  of  them  in  return.      The    following-   excerpt 
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from  this  witness'  interrog^ation  gives  a  clear  view  of 
the  situation.  "  Q.  What  was  he  [young*  Erslew]  do- 
ing* on  the  day  he  w'as  killed  ?  -A.  Obe)Mng*  sig^nals. 
I  instructed  him  to  g*et  on  the  head  car.  He  was  work- 
ing with  engine  219,  and  the  engineer  on  the  lower  end 
of  the  yard  was  working  engine  201 ;  and  I  told  him  to 
get  on  the  top  of  the  fruit  car,  so  he  could  give  us  the 
signals  from  the  rear  end.  We  were  pulling  out  from 
track  9,  to  go  on  track  10,  to  pick  up  a  caboose."  On 
being  asked  if  he  (witness)  knew  of  the  guy  w^ire 
which  caused  Erslew's  death,  he  answered  in  the 
affirmative.  Same  witness  repeats  this  statement,  and 
says  that  the  guy  wire  *'  would  not  clear  a  man  stand- 
ing on  a  high  car  ;  but,  if  a  man  was  standing  on  an 
ordinary  freight  car,  it  would  clear  him."  On  being 
asked  what  he  would  do  when  he  passed  under  this 
guy  wire,  he  answered  that  he  "  stooped  sometimes. 
If  he  w^as  standing  on  a  high  car,  he  would  have  to 
stoop."  This  witness  says  that  young  Erslew  had 
been  in  this  "  service  of  the  company  about  five  or  six 
days  before  this  accident  happened,"  and  that  he  noti- 
fied him  about  the  guy  w^ire  about  that  time  ;  that  he 
told  him  to  *'  look  out  for  the  wire  at  Enghien  street 
and  the  levee  ;  that  it  was  too  low,  and  would  not  clear 
a  man  standing  on  the  top  of  the  car,"  and  that  he  told 
him  that  he  (witness)  *'had  to  stoop  several  times  to 
keep  from  getting  knocked  off  the  cars";  that  after 
this  notification,  young  Erslew  had  occasion  to  pass 
under  that  wire  frequently,  sometimes  as  often  as  8  or 
10  times  a  day.  This  witness  states  that  the  car  younp 
Erslew  was  on  was  **  a  very  high  car,  the  highest  that 
is  used  ";  and  other  evidence  in  the  record  establishes 
the  fact  that  it  was  a  California  f ruit'car,  of  very  large 
dimensions,  and  much  higher  than  the  ordinary  freight 
car  is  ;  that  it  measured  13  feet  5%  inches  from  the  top 
to  the  railroad  track.  This  witness  says:  "  That  is 
what  is  called  an  'average  height'  of  the  fruit  car  ;  but 
that  the  ordinary  box  car  runs  from  eleven  (11)  feet  six 
(6)  inches  up  to  this  height ;"  that,  **  taking  box  cars 
as  they  run,  [they  are]  about  twelve  feet," — that  is  to 
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say,  18  inches  lower  than  California  fruit  cars  are. 
The  guy  wire  was  attached,  at  one  end,  to  an  iron  post 
planted  in  the  levee  of  6  feet  in  heig^ht,  and  it  extended 
to  a  post  on  the  levee  side  of  Enghien  street  which  was 
21  feet  in  height,  passing  over  the  track  of  the  North- 
eastern Railroad  Company  at  a  height  of  18  feet  3 
inches.  It  thus  appears  that,  from  these  estimates, 
there  was  an  intervening  space  of  a  little  more  than  6 
feet  between  this  guy  wire  and  the  ordinary  box  car  ; 
and  between  it  and  the  average  fruit  car  of  only  4  feet 
and  10  inches.  Manifestly,  then,  this  wire  was  so  con- 
structed as  to  pass  box  cars  of  the  average  height  of  12 
feet,  and  leave  a  space  between  sufficiently  great  to 
clear  a  man  standing  on  the  roof,  of  6  feet  in  height, 
but  not  so  as  to  clear  a  man  of  only  5  feet  in  height, 
standing  on  the  roof  of  a  fruit  car.. 

Applying  these  estimates  (and  they  were  made  by  an 
employee  of  the  Northeastern  Railroad  Company,  and 
not  disavowed  by  either  of  the  other  defendants  mak- 
ing common  cause)  to  the  preceding  statements  of  the 
witnesses,  it  seems  clear  that  the  blame  is  fairly  placed 
upon  the  defendants,  and  that  young  Erslew  in  no  man- 
ner contributed  to  the  accident.  At  the  time  of  the  oc- 
currence, he  was  standing  on  the  roof  of  the  forward 
car  of  a  freight  train  while  it  was  in  motion,  and  at  the 
rear  end,  where  the  foreman  of  the  switch  crew  had 
assigned  him  a  position,  so  that  he  could  give  the  sig- 
nals to  the  engineer,  as  well  as  to  him.  At  the  time  of 
the  accident,  the  witness  occupied  a  position  on  the 
g"round  near  by,  and  the  train  was  being  * 'pulled  out 
from  track  9  to  go  on  track  10,  to  pick  up  a  caboose," 
when  the  guy  wire  "struck  Erslew  right  above  the 
shoulders,  under  the  neck."  Evidently,  the  accident 
would  not  have  happened  if  j'^oung  Erslew  had  been 
upon  an  ordinary  freight  car ;  and  there  is  no  evidence 
that  he  had,  during  his  brief  period  of  employment  of 
six  days,  ever  been  called  upon  to  occupy  a  fruit  car,  or 
that  he  was  advised  or  knew  of  the  difference  of  the 
height  of  the  cars.  Though  many  of  the  witnesses 
were  interrogated  on  the  point,  there  was  no  one  who* 
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stated  that  Erslew  had  ever  had  occasion  to  stoop  down 

in  order  to  avoid  the  guy  wire,  as  the  foreman  had  done. 

Prom  all  the  evidence,  it  is  evident  that  the  Traction 

Company  and  the  City  &  Lake  Railroad  Company,  in 

the  first  instance,  erected  the  guy  wire  at 
street  biiwara-    least  18  inches  lower  than   it  should  have 

Constrietiei of         .  .  ^  a  %      ,      r       'i  r 

Line-iefiifeicfl.    been  in   order   that   fruit   cars   of  average 

height  could  be  passed  beneath  it  with  safety 
to  the  operators  and  employees  of  the  Northeastern 
Railroad  Company,  and  they  were  consequently  negli- 
gent ;  and  that  permitting  this  guy  wire  to  be  thus 
erected  over  its  track,  and  subsequently  maintained,  to 

the  great  danger  of  its  employees,  was  neg^- 

jToywlXfUreiie^.^^Sr^^^^  ^^  ^^^  P^^^  ^^  ^^^  Northeastern  Rail- 
road Company.  The  attention  of  the  ser- 
vants and  agents  of  the  Traction  Company  was  attract- 
ed to  the  improper  height  of  the  guy  wire  at  the  time 
of  its  erection ;  and  full  knowledge  of  this  defect,  and 
the  danger  it  threatened  to  its  employees,  was  repeat- 
edly brought  home  to  the  Northeastern  Railroad  Com- 
pany, through  the  subaltern  officers  of  the  corporation 
to  whom  the  management  of  its  trains  is  intrusted,  and 
by  whom  the  employees  and  operatives  are  governed 
and  directed.  This  knowledge  is  fully  disclosed  by 
the  testimony  of  the  defendants'  witnesses  and  their 
employees.  Notwithstanding  this  guy  wire  may  have 
been  visible,  and  young  Erslew  had  been  warned  of  its 
existence  and  dangerous  character,  there  is  nothing  to 
show  that  he  had,  on  any  occasion,  to  stoop  down  in  or- 
der to  avoid  it,  and  for  that  reason  was  not  aware  of 
that  necessity ;  but,  on  the  contrary,  having  had  occa- 
sion frequently  to  pass  under  the  wire  while  engaged 
in  his  daily  avocation  on  the  roofs  of  ordinary  box  cars, 
without  the  necessity  of  stooping,  the  evident  inference 
is  that  he  did  not  deem  it  necessarv.  It  cannot  be  said, 
in  view  of  these  facts,  that  the  accident  was  due,  many 
part,  to  forgetf ulness  or  inattention  to  a  known  danger, 
which  might  have  been  avoided  by  the  exercise  of  due 
care  and  proper  caution  on  the  part  of  the  deceased. 
Having  entered  this  service  only  a  few  days  before  the 
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accident  is  a  circumstance  strong^ly  corroborative  of  this 
theory. 

Fbrg'etfulness  of  a  known  danger  is  treated  by  some 
authors  and  courts  as  contributory  negfligence,  but  it 
will  be  necessary  to  produce  and  analyze  the  authorities 
in  order  to  ascertain  their  applicability  ^^  |„„  ||,„  ^f  mgi 
the  instant  case.  The  effect  of  voluntary 
exposure  to  dang-er  is  thus  stated  by  Beach,  Contrib. 
Neg-.  §  37  :  '*  While  it  is  unquestionably  true  that  one 
may  voluntarily  and  unnecessarily  expose  himself,  or 
his  property,  to  danger  without  thereby  becoming 
guilty  of  contributory  negligence  as  matter  of  law,  it  is, 
nevertheless,  an  established  rule  that,  where  one  does 
knowingly  put  himself  or  his  property  in  danger,  there 
is  a  presumption  that  he,  ipso  facto^  assumes  all  the 
risks  reasonably  to  be  apprehended  from  such  a 
course  of  conduct,  as  where  one  goes  voluntarily 
upon  a  railway  track,  without  keeping  watch,  at 
a  point  where  it  is  known  to  be  especially  dangerous,  or 
ventures  upon  a  bridge,  track,  or  highway  which  he 
knows  to  be  defective  or  unsafe.  And  where  one, 
knowing  the  danger,  temporarily  forgets  it,  and  in  con- 
sequence suffers,  his  forgetfulness  will  not  avail  him 
as  an  excuse.  What  he  knows,  he  must  remember  at 
his  peril  ;  and  not  to  remember  is  contributory  negli- 
gence, if  it  occasions  injury."  And,  in  affirmance  of  the 
principles  announced  by  Mr.  Beach,  we  have  made  the 
following  selections  from  the  brief  of  the  counsel  for 
the  Traction  Company  and  the  City  &  Lake  Railroad 
Company,  vizr.  "  So,  in  the  case  of  Walker  v.  Town  of 
Reidsville,  96  N.  Car.  382,  where  plaintiff  was  suing 
to  recover  damages  from  falling  into  an  open  pit  near  a 
highway  which  had  been  negligently  left  without  guard 
or  rail,  it  was  proved  that  plaintiff  knew  of  the  existence 
of  the  pit,  but  had  forgotten  it  at  the  time.  The  court 
said  :  'A  reasonably  prudent  and  careful  man  would 
not  forget  the  presence  of  such  a  danger  in  his  immedi- 
ate neighborhood, — one  he  had  seen  and  observed  every 
day  for  more  than  a  fortnight,  and  but  a  few  hours  be- 
fore he  received  the  hurt.     He  was  bound  to  act  upon 
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his  information,  and  to  use  ordinary  care  and  prudence 
in  shielding"  and  protecting*  himself  from  what  he  knew 
to  be  a  menacing"  danger  to  every  one  who  passed  near 
it.  He  forg"ot  and  failed  to  be  careful  at  his  peril,  and 
in  his  own  wrong".'  "  In  the  conspicuous  case  of  But- 
terfield  v,  Forrester,  11  East  60,  Lord  EivIvENBOROUGH 
said  :  *'A  party  is  not  to  cast  himself  upon  an  obstruc- 
tion which  has  been  made  by  the  fault  of  another,  and 
avail  himself  of  it,  if  he  do  not  himself  use  common  and 
ordinary  care  to  be  in  the  rig'ht.  *  *  *  One  person 
being"  in  fault  will  not  dispense  with  another's  usin^ 
ordinary  care  for  himself.  Two  things  must  concur  to 
support  this  action, — an  obstruction  in  the  road  by  the 
fault  of  the  defendant,  and  no  want  of  ordinary  care  to 
avoid  it  on  the  part  of  the  plaintiff."  Again  :  '* Apply- 
ing the  foregoing  principles  to  overhead  structures,  it 
is  said  in  3  Wood,  R.  R.  p.  1747,  §  379  :  *  But  where 
the  servant  knows,  or  ought  to  know,  of  the  obstruction, 
he  cannot  recover  for  an  injury  received  therefrom,  be- 
cause, by  reason  of  his  failure  to  guard  against  it,  and 
neglecting  to  do  so,  he  is  treated  as  being  guilty  of 
contributory  negligence.'  "  The  following  is  the  en- 
tire syllabus  or  headnote  of  the  case  of  Williams  r. 
Railroad  Co.,  116  N.  Y.  628  ;  41  Am.  &  Eng.  R.  Cas. 
254.  It  correctly  states  the  facts  and  conclusions  of  the 
court :  *'  In  an  action  by  a  brakeman  against  a  railroad 
company  for  personal  injuries  received  by  being  struck 
by  a  bridge  while  standing  on  the  roof  of  a  freight  car 
while  engaged  in  his  w-ork,  it  appears  from  the  plaintiff's 
evidence  that  the  bridge  was  too  low  for  him  to  pass  under 
while  standing  upright ;  that  he  was  familiar  with  the 
bridge,  and  w^as  standing  with  his  back  to  the  engine 
when  he  knew  that  the  train  was  about  to  pass  under 
the  bridge.  Held,  that,  the  plaintiff's  testimony  showinof 
contributory  negligence,  defendant's  motion  for  a  non- 
suit should  have  have  been  granted."  In  Brossman  r. 
Railroad  Co.,  113  Pa.  St.  490,  6  Atl.  226,  the  conclu- 
sion of  the  court  is  thus  stated,  vi2.:  *'  Decisions  in  ac- 
cord with  those  cited  are  multitudinous,  and  the  able 
counsel  for  plaintiff  has  adduced  none  to  the  contrary 
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They  are  too  well  grounded  to  be  overruled,  save  by 
leg-islative  power.  When  the  hazards  incident  to  the 
duties  of  the  employee  are  open  before  his  eyes,  meet 
him  every  day  of  his  services,  and  would  knock  him 
down  if  he  did  not  stoop  to  avoid  them,  and  he  continues 
in  the  service  without  promise  of  amendment,  clearly 
he  accepts  the  risks  of  the  situation.  It  is  no  matter 
whether  danger  signals  are  on  other  roads,  for  he  was 
not  deceived  as  to  the  deg'ree  of  dang^er  he  incurred." 
Again  :  '*In  Rains  z\  Railroad  Co.,  71  Mo.  164,  the 
headnotes  correctly  state  the  facts  and  the  conclusion 
of  the  court,  as  follows  :  '  A  railway  company  is  not 
bound  to  see  that  a  footbridg*e  crossing-  the  line  is  at  a 
height  sufficient  to  enable  brakemen  to  pass  under  it 
safely  while  standing*  uprig-ht  on  the  top  of  freight 
cars  ;  and  if  a  brakeman  is  thus  killed  while  in  this  posi- 
tion, being  familiar  with  the  situation  and  the  danger, 
his  own  negligence  contributes  to  his  death,  and  there 
can  be  no  recovery.'  "  To  the  same  effect  is  the  case 
of  Railroad  Co.  v.  Strieker,  51  Md.  47,  where  it  was 
held  :  "A  conductor  of  a  railroad  train,  while  standing 
on  the  top  of  a  car  in  motion,  in  discharge  of  his  duty, 
was  injured  by  being  brought  in  contact  with  a  low 
bridge.  He  had  been  well  acquainted  with  its  position 
and  character,  and  accustomed  to  pass  under  it.  Held, 
that  the  company  were  not  liable  in  damages."  In  City 
of  Vicksburg  v.  Hennessy,  54  Miss.  391,  the  court  de- 
clared :  '*  The  universal  rule  in  this  class  of  cases  is 
that  the  injury  must  proceed  wholly  and  solely  from 
the  defective  highway  ;  that  the  plaintiff  must  be  en- 
tirely free  from  any  negligence  which  contributed  to 
the  result ;  and  that  the  burden  of  showing  affirmatively 
that  he  exercised,  at  least,  ordinary  care  and  prudence, 
is  upon  him.  Unless  he  establishes  this,  he  must  fail, 
notwithstanding  he  has  shown  the  greatest  remissness 
on  the  part  of  the  corporate  authorities."  In  Wilson  z\ 
City  of  Charlestown,  8  Allen  (Mass.)  137,  it  was  held 
that  '*  a  person  who  voluntarily  attempted  to  pass  over 
a  sidewalk  which  he  knew  to  be  very  dangerous  by  rea- 
son of  ice  upon  it,  which  he  might  easily  have  avoided, 
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could  not  maintain  an  action  against  the  town,  which 
was  bound  to  keep  the  way  in  repair,  to  recover  judge- 
ment for  injuries  sustained  by  falling*  upon  the  ice.    * 

*  *  While  the  proper  deg'ree  of  care  is  required  from 
the  count}%  so,  on  the  other  hand,  at  least  ordinary  care 
is  required  from  the  traveller.  He  cannot  shut  his 
eyes  ag'ainst  apparent  dang-ers,  and  drive  recklessly 
along"  the  hig-hway.  He  is  bound  to  keep  his  eyes  open, 
and  maintain  a  proper  deg^ree  of  watchfulness  against 
dang-er.     Hubbard  v.  City  of  Concord,  35  N.  H.  52.    * 

*  *  In  an  action  ag'ainst  a  town  or  county  for  injuries 
resulting-  from  defects  in  the  hig-hway,  it  is  g-enerally  a 
gfood  defense  to  show  that  the  plaintiff  was  himself 
g"uilty  of  contributory  hegflig-ence." 

Giving-  to  the  foreg-oing-  opinions  the  widest  scope 
and  possible  applicability,  they  proceed  upon  the  prin- 
ciple that  the  injured  party  had  knowledg-e  of  the 
obstacle  or  defect,  and,  by  the  exercise  of  due  care  and 
caution,  he  could  have  avoided  it.  Of  course,  that  is 
true  in  a  limited  sense,  and  the  rule  applies  to  one  who 
is  "familiar  with  the  situation  and  tha  dang-er,"  and 
neg-lig-ently  fails  to  avoid  it ;  but  it  cannot  be  assumed, 
under  the  facts  of  this  case,  that  the  deceased  was 
possessed  of  sufficient  knowledg-e  of  the  dang-er,  to 
justify  the  presumption  that  he  undertook  all  the  risks 
reasonably  to  be  apprehended.  But  the  correctness  of 
the  doctrine  announced  in  the  foreg-oing-  authorities  has 
been  seriously  questioned  by  courts  of  great  ability. 
In  the  recent  case  of  Simonds  v.  City  of  Baraboo,  67 
N.  W.  Rep.  40,  the  Wisconsin  court  said  :  **  Beach  lays 
down  the  rule  (section  12),  in  effect,  that  where  one 
knows  the  dang-er,  but  temporarily  forg-ets  it,  and,  in 
consequence,  suffers  an  injury,  his  forg-etfulness  will 
not  avail  him  as  an  excuse  ;  that  what  he  knows  he 
must  remember  at  his  peril ;  and  that  a  failure  to 
remember  constitutes  contributory  neg-lig-encCj  if  it 
occasion  injury.  But  this  opinion  is  not  supported  by 
reputable  authorities  anywhere,  and  has  been  expressly 
repudiated  by  this  court.  Wheeler  v.  Town  of  West- 
port,  30  Wis.  392."     The  doctrine  announced  by  Mr. 
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Beach  is  mainly  grounded  on  an  opinion  of  the  Massa- 
chusetts court  in  Gilman  v.  Inhabitants  of  Deerfield, 
15  Gray,  (Mass.)  577  ;  but  the  Wisconsin  court  said  in 
Wheeler  v.  Town  of  Westport,  supra ^  that  that  court 
had  **  carried  the  doctrine  of  forgetful ness  "  too  far. 
And  the  court  proceeded  to  say  in  the  Simonds  Case  : 
**In  fact,  the  rule  of  Gilman  r.  Inhabitants  of  Deer- 
field  has  been  so  fenced  in  by  subsequent  decisions  as 
to  be  practically  overruled," — citing  Smith  v.  City  of 
Lowell,  6  Allen,  39  ;  Whittaker  r.  Inhabitants  of  West 
Boylston,  97  Mass.  273  ;  Blood  x\  Inhabitants  of  Tyngs- 
boroug-h,  103  Mass.  509;  Brigham  x\  Worcester  Co., 
147  Mass.  446 ;  Weed  v.  Village  of  Ballston  Spa,  76 
N.  Y.  329 ;  Bassett  v.  Fish,  75  N.  Y.  303  ;  Driscoll  r. 
Mavor,  etc.,  11  Hun,  101  ;  Dorsey  x\  Construction  Co., 
42  Wis.  583  ;  Cuthbert  x\  Appleton,  24  Wis.  383.  To 
these  cases  may  be  added  the  following,  viz. :  Alcorn 
t'.  Railroad  Co.,  108  Mo.  81 ;  Snow  v.  Railroad  Co.,  8 
Allen,  441 ;  Plank  v.  Railroad  Co.,  60  N.  Y.  607.  In 
Gardner  v.  Railroad  Co.,  150  U.  S.  349,  59  Am.  &  Eng. 
R.  Cas.  236,  the  supreme  court  cited  and  approved  the 
opinion  expressed  by  the  Massachusetts  court  in  Snow 
r.  Railroad  Co.,  8  Allen,  441,  and  said  :  '*  The  supreme 
judicial  court  of  Massachusetts  held  that  the  defendant 
was  not  relieved  of  its  liability  to  the  plaintiff  by  reason 
of  any  relation  which  subsisted  between  him  and  it  at 
the  time  of  the  accident  arising  out  of  the  employment 
in  which  he  was  engaged,  because,  among  other  reasons, 
it  did  not  appear  that  the  defect  in  the  road  was  the  re- 
sult of  any  such  negligence  in  the  servant  as  to  excuse 
the  defendant,  but  was  caused  by  a  want  of  repair  in  the 
superstructure  between  the  tracks  of  defendant's  road, 
which  defendant  was  bound  to  keep  in  a  suitable  and 
safe  condition,  so  that  plaintiff  could  pass  over  it  with- 
out incurring  the  risk  of  injury."  And  the  court  then 
said:  "We  regarded  this  doctrine  as  so  well  settled 
that  in  Railway  Co.  v.  Cox,  145  U.  S.  593,  60  Am.  & 
Eng.  R.  Cas.  469,  we  contented  ourselves,  without  dis- 
cussion, with  a  reference  to  some  of  the  cases  in  this 
court  upon  the  subject."     In  Whittaker  v.  Inhabitants 
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of  West  Boylstoti,  97  Mass.  273,  it  was  held  that  '*the 
fact  that  a  person  injured  by  reason  of  a  defect  in  a 
higfhway  had  previous  knowledge  of  the  defect  is  not 
conclusive  evidence  that  he  was  wanting  in  due  care  at 
the  time  of  the  accident."  In  Weed  v.  Village  of  Ball- 
ston  Spa,  76  N.  Y.  329,  the  court  said  :  *'The  defense 
that  there  was  contributory  negligence  on  the  part  of 
plaintiff  rests  mainly  upon  the  fact  that  the  plaintiff 
was  familiar  with  the  street,  and,  on  several  occasions 
before  the  accident,  had  seen  the  excavation  ;  and  the 
argument  is  that  he  ought  to  have  avoided  driving  into 
it.  But  we  think  the  question  of  the  plaintiff's  negli- 
gence was  one  of  fact,  and  the  finding  of  the  referee 
thereon  cannot  be  disturbed.  In  general,  a  person 
traveling  upon  a  highway  is  justified  in  assuming  that 
it  is  safe.  The  plaintiff,  although  he  had  known  of  the 
excavation  might  not  remember  its  exact  location,  or 
the  fact  may  have  been  forgotten."  And,  upon  an  ex- 
amination and  due  consideration  of  the  whole  case,  the 
court  held  :  **  Under  the  circumstances,  the  defendant 
was  properly  chargeable  with  notice  of  the  existence 
of  the  excavation,  and  with  negligence  in  not  abating* 
the  nuisance,  or  so  guarding  the  excavation  as  to  pre- 
vent the  accident  to  persons  using  the  street." 

But,  with  regard  to  the  obligation  of  due  care  and 
caution,  less  strictness  in  their  observance  is  imposed 
upon  an  employee  than  on  a  mere  stranger  sustaining^ 
no  contract  relations  to  the  person  or  corporation  inflict- 
ing an  injury.  But  the  important  question  as  to  the 
amount  and  character  of  knowledge  an  employee  of  a 
corporation  must  possess  of  the  existence  of  a  danger- 
ous structure  to  constitute  contributory  negligence,  as 
a  question  of  fact,  was  settled  in  Dorsey  r.  Construc- 
tion Co.,  42  Wis.  583,  in  which  the-court  says:  '*If  he 
knew,  or  ought  reasonably  to  have  known,  the  precise 
danger  to  him,  in  the  course  of  his  employment,  of  the 
cattle  chute  in  question,  and  saw  fit,  notwithstanding, 
to  continue  in  his  employment,  he  might  be  held  to 
have  assumed  the  extraordinary  risk,  as  well  as  the 
ordinary  risks,  of  his  service.     The  authorities  cited 
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by  learned  counsel  for  the  appellant  all  a^ree  in  the 
general  proposition.  But  it  appears  to  us  that  this  con- 
sequence of  acquiescence  oug-ht  to  rest  upon  positive 
knowledge,  or  reasonable  means  of  positive  knowledge, 
of  the  precise  danger  assumed  ;  not  on  vague  surmises 
of  the  possibility  of  danger."  Again  :  '*  And  it  appears 
to  us  very  doubtful  whether  persons  operating  trains, 
and  passing  adjacent  objects  in  rapid  motion,  with  their 
attention  fixed  upon  their  duties,  ought,  without  express 
proof  of  knowledge,  to  be  charged  with  notice  of  the 
precise  relation  of  such  objects  to  the  track.  And, 
even  with  actual  notice  of  the  dangerous  proximity  of 
adjacent  objects,  it  ma)'^  well  be  doubted  whether  it 
would  be  reasonable  to  expect  them,  while  engaged  in 
their  duties,  to  retain  constantly  in  their  minds  an 
accurate  profile  of  the  route  of  their  employment,  and 
of  collateral  places  and  things,  so  as  to  be  always 
chargeable,  as  well  by  night  as  by  day,  with  notice  of 
the  precise  relation  of  the  train  to  adjacent  objects.  In 
the  case  of  objects  so  near  the  track  as  to  be  possibly 
dangerous,  such  a  course  might  well  divert  their  atten- 
tion from  their  duty  on  the  train,  to  their  own  safety  in 
performing  it."  That  was  the  case  of  an  employee  of 
the  defendant  being  injured  by  being  carried  against  a 
cattle  chute  while,  in  the  course  of  his  employment,  he 
**was  ascending  by  a  side  ladder  to  the  top  of  a  freight 
car  in  motion  "  ;  the  charge  being  "that  the  cattle  chute 
was  negligently,  unskillfully,  and  improperly  con- 
structed so  near  the  defendant's  track  as  to  endanger 
the  persons  and  lives  of  the  defendant's  employees 
operating  freight  trains  over  its  road  at  that  place." 
The  jury  found  a  verdict  in  favor  of  the  plaintiff  for 
S5,000  for  the  personal  injuries  he  received,  and  the 
supreme  court  affirmed  it. 

The  foregoing  principles  have  been  fully  and  well 
stated  by  this  court  in  Myhan  v.  Power  Co.,  41  La. 
Ann.  964,  thus:  ** Based  on  sound  reason  and  sheer 
justice,  the  law  as  expounded  by  jurisprudence  is  clear, 
that  it  is  not  contributory  negligence  to  engage  in  a 
dangerous  occupation  :  *  *  *  that  the  risk  assumed  by 
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the  servant  is  the  ordinary  hazard  incident  to  the  em- 
ployment, and  this   is  synonymous  with  unavoidable 
accident ;  *  *  *  that,  unless  the  act  is  necessarily  and 
inevitably  dangerous,  no  neg-lig*ence  can  be  imputed ; 
that  the  servant  has  a  rig"ht  to  rely  on  the  care  and  the 
superior  knowledg*e,  information,  and  judgement  of  the 
employer,  and  to  act  upon  the  presumption  that  the  lat- 
ter would  not  expose  him  to  unnecessary  risk,  and  has 
taken  all  necessary  precautions  ;  that  the  employee  is 
not   bound    to   inquire  as   to   latent,  but  only  patent, 
defects  ;  and  that  he  has  the  right  to  presume  that  this 
inquiry  has  been  made  by  the  emploj^er  upon  whom  the 
duty  devolves,  and,  although  the  servant  may  know 
of  the  defects,  this  will  not  defeat  his  claim,  unless  it 
is  shown  that  he  knew  that  the  defects  are  dangerous," 
etc.     In  Wilson  v.  Telegraph  Co.,  41  La.  Ann.  1041, 
the  plaintiff  sued  the  defendant  for  damages  "for  inju- 
ries sustained  by  a  guy  wire  erected  for  the  purpose  of 
supporting  the  posts  of  the  company,"  and  in  our  opin- 
ion we  said:  **The  telephone  and  telegraph  company 
had  an  undoubted  right  to  erect  poles,  and  to  secure 
them  ;  but  this  permission  did  not  authorize  them  to 
put  them  up,  and  to  secure  them  by  wires  so  strung  as 
to  endanger  human  life."     In  our  opinion,  both  the 
law  and  the  evidence  support  the  plaintiff's  claim,  that, 
as  a  question  of  fact,  sufficient  knowledge  on  the  part 
of  the  deceased  is  not  established  to  justify  the  asser- 
tion that  he  had  assumed  the  risk  of  danger  from  the 
guy  wire,  and  was  consequently  guilty  of  contributory 
fault,   whereby  the  defendants  are  exonerated.     The 
proof  shows  that  the  deceased  was  a  young  man  of  19 
or  20  years  of  age,  strong  and  vigorous ;  that  from  his 
wages  he  contributed  to  the  support  of  his  parents ; 
that  by  the  accident  he  was  not  instantaneously  killed, 
but  that,  after  being  knocked  off  the  car,   he  fell  be- 
tween the  one  he  was  standing  on  and  the  next  one 
thereto,  and  his  limbs,  passing  under  the  car  wheels, 
were  badly  mangled,  and  he  soon  after  died  ;  that,  while 
living,  he  must  have  suffered  great  pain  of  body  and 
mind.     The  plaintiffs,  being  his  father  and  mother,  are 
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his  forced  heirs.  Under  the  circumstances,  we  are  of 
opinion  that  the  plaintiffs  are  entitled  to  recover,  as  the 
forced  heirs  of  the  deceased,  the  sum  of  S2,500,  as 
damag'es  for  the  pain  and  agony  suffered  by  their  son, 
and,  also,  in  their  own  right,  for  the  loss  of  his  ser- 
vices, comfort,  and  support.  Perez  v.  Railroad  Co., 
47  La.  Ann.  1391.  It  is  therefore  ordered  and  decreed 
that  the  amount  awarded  by  the  judge  a  quo  be  reduced 
to  the  sum  of  S2,500,  and  that,  as  thus  amended,  same 
be  affirmed  ;  the  costs  of  appeal  being  against  the  ap- 
pellees. 


Jackson 

V. 

Norfolk  &  Western  R.  Co. 

{Supreme  Court  of  Appeals  of  West  Virginia^  April  21,  iSgj.) 

Fellow  Servants  —  Negligence  —  Liability  of  Master. — The  test 
whether  a  master  is  liable  to  one  servant  for  the  neg"lig"ence  of  an- 
other servant  is  the  character  of  the  neg^ligent  act.  If  it  be  in  the 
doing"  of  an  act  incumbent  on  the  master  as  a  duty  of  the  master  to 
the  servant,  the  master  is  liable  ;  otherwise  not. 

Same. — A  master's  liability  to  one  servant  for  the  negligence  of 
another  is  not  dependent  on  the  grade  of  the  servants,  nor  on  the 
fact  that  one  has  authority  over  the  other,  but  oa  the  character  of 
the  negligent  act. 

Fellow  Servants. — A  conductor  is  a  fellow  servant  with  a  brake- 
man  and  other  servants  on  a  train,  not  a  vice-principal. 

Sanne. — All  servants  engaged  in  the  common  service  of  the  same 
masterj  in  conducting  and  carrying  on  the  same  general  business, 
in  which  the  usual  instrumentalities  are  employed,  are  fellow  ser- 
vants. A  proper  test  of  this  rule  is,  whether  the  negligence  of  the 
one  is  likely  to  occur  and  inflict  injury  on  the  other. 

Same — Vice-Principal — Liability  of  Master.— If  a  vice-principal  in 
the  particular  act  in  which  his  negligence  occurs  is  not  in  the  line 
of  his  duty,  but  performing  an  act  in  the  line  of  one  who  would  be  a 
fellow  servant  with  the  injured  servant,  the  master  is  not  liable  for 
the  negligence  of  the  vice-principal,  as  he  is,  as  to  this  act,  a  fellow 
servant  with  the  injured  one. 

Brannon,  J.  Jackson  was  a  brakeman  in  the  service 
of  the  Norfolk  and  Western  Railroad  Compan}%  and 
was  on  a  f reisfht  train  with  Gilbert  as  con-  „    „, , , 

ductor.     A  train  was  being*  backed  so  as  to 
couple  it  to  some  cars.     Gilbert  was  standing  on  top  of 
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the  rear  car  of  the  train  that  was  backing,  and  an  un- 
successful effort  was  made  to  couple  the  cars,  and  the 
train  was  drawn  forward  preparatory  to  a  second  at- 
tempt, and  Gilbert  waved  the  eng-iueer  to  back  up  to  the 
car,  and  Jackson,  seeing*  this,  attempted  to  jump  back, 
and  in  so  doing  his  arm  was  caught  between  the  bump- 
ers and  crushed,  rendering  its  amputation  necessary. 
Jackson  sued  the  company,  recovered  judgment,  and 
it  sued  out  this  writ  of  error. 

The  case  involves  the  question  whether  Gilbert,  the 
conductor,  and  Jackson,  the  brakeman,  were  fellow 
servants,  so  as  to  exempt  the  company  from  liability 
for  the  alleged  negligent  act  of  the  conductor  in  im- 
properly calling  the  train  back  when  he  did. 

The  defendant's  counsel  have  filed  briefs,  very  lucid 
and  able,  in  which  they  ask  us  to  review  this  subject 
of  fellow  servantcy  (to  coin  a  word  to  express  the  idea 
in  one  word).  By  fellow  servantcy  we  mean  that 
where  there  are  two  servants  or  employees  of  a  common 
master  or  employer,  and  one  of  them  from  the  negli- 
gent act  of  the  other  receives  injury,  the  master  is  not 
liable  for  the  same,  because  when  a  servant  enters  the 
service  of  a  master  he  assumes  and  runs  the  risks  and 
dangers  incident  to  the  service,  and  it  is  unreasonable 
that  he  should  call  on  the  master  to  make  good  to  him 
all  damages  t?hat  may  befall  him  from  the  acts  of  any 
and  of  all  fellow  servants  in  the  employ  of  the  master. 
This  doctrine  originated  in  South  Carolina  in  1841,  and 
was  followed  in  Massachusetts  in  1842,  and  was  first 
held  in  England  in  1850.  Murray  v.  Co.,  1st  McMul- 
len,  S.  C,  385;  36  Am.  D.,  268,  279,  and  full  note. 
The  process  of  the  evolution  of  this  doctrine  of  fellow 
servantcy  has  been  a  remarkable  one,  in  the  fact  that  it 
has  engendered  a  discussion  in  all  the  courts  of  the 
land  on  frequent  occasions,  and  has  caused  a  woful 
conflict  of  authority  in  innumerable  cases,  and  he  who 
undertakes  to  examine  it  will  be  wearied  in  mind,  and 
almost  hopeless  of  extracting  from  text  books  and  de- 
cisions any  certain,  definite  rule  upon  the  subject. 
The  difficult  question  is,    who  are  fellow  servants. 
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Necessity  calls  for  some  test  or  rule  g"enerally  applica- 
ble in  the  multitudinous  cases  everywhere  ; 
and  a  principle  of  lustice  here  presents  itself  /'"•*  ■'^"•'j**- 
turnishing'  that  rule,  putting*  on  the  master  ity«f  Mwt*r. 
liability  when  he  should  bear  it,  and  leaving* 
with  the  servant  the  misfortune  where  he  should  bear 
it.  That  principle  log*ically  says  that  we  must  look  at 
the  act  neg*lig*ently  done  causing*  the  injury,  and  if  the 
performance  of  that  act  is  a  duty  which  the  master  is 
required  by  law  to  do  properly,  then  he  is  liable, 
whether  he  neg*ligently  do  the  act  himself  or  throug*h 
another  as  his  servant ;  but  if  it  is  not  an  act 
of  duty  imposed  by  law  upon  the  master,  but  one 
purely  the  duty  of  another  servant  to  do  properly,  both 
for  the  benefit  of  his  master  and  of  his  fellow  servant, 
the  master  is  not  liable.  I  repeat  that  it  depends  on 
the  character  of  the  act  neglig*ently  done.  Is  it  a  duty 
of  the  master  to  the  servant  ?  We  must  therefore  see 
what  duties  the  master  owes  the  servant.  These 
duties  are  well  summed  up  according*  to  the  received 
law  in  Madden  v.  Railway  Company,  28  W.  Va.,  617, 
as  follows  :  First,  to  provide  safe  and  suitable  machin- 
ery and  appliances  for  the  business.  This  includes 
the  exercise  of  reasonable  care  in  furnishing*  such  ap- 
pliances, and  the  exercise  of  iike  care  in  keeping  the 
same  in  repair  and  making*  proper  inspections  and  tests. 
Second,  to  exercise  like  care  in  providing*  and  retaining^ 
sufficient  and  suitable  servants  for  the  business.  Third, 
to  establish  proper  rules  and  regulations  for  the  ser- 
vice, and  having-  adopted  such  to  conform  to  them.  All 
the  foregoing"  duties,  it  will  .be  observed,  are  included 
in  the  one  general  duty  of  the  master  to  provide  a  safe 
plant.  The  law  is  well  settled  that  the  master  is  not 
required  to  be  a  guarantor  or  insurer  in  this  behalf ; 
but  is  only  required  to  employ  reasonable  and  ordinary 
care  in  selecting  what  he  requires  and  is  necessary  for 
his  business.  I  will  add  that  he  must  furnish  a  safe 
place  in  which  his  servant  is  to  work. 

The  doing  of  these  things  is  a  duty  of  the  master  to 
the  servant  for  the  latter's  safety.     The  master  can 
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either  perform  these  duties  personally,  or  he  may  dele- 
gate their  performance  to  some  one  else,  whom  the 
books  call  vice-principal,  because  he  stands  as  to  these 
duties  in  the  place  of  his  master  ;  but  if  either  fails  in 
the  performance  of  duty  in  any  of  these  respects,  and 
damag-e  results  to  a  servant,  the  master  must  answer. 
If,  however,  the  damaging-  neg"lig"ent  act  is  not  one  of 
the  thing's  which  rest  on  the  master  as  a  duty  to  the 
servant,  it  is  the  act  purely  of  a  fellow  servant,  and 
the  injured  servant  must  look  to  him,  not  to  the  master. 
These  duties  falling*  on  the  master  to  perform  are  called 
in  the  law  books  non-assig-nable  duties,  because  he 
owes  them  to  the  ser\'^nt,  and  he  cannot  assig-n  them 
to  another  to  perform  and  exempt  himself  from  liability 
for  their  misperformance.  These  duties  are  sometimes 
spoken  of  as  duties  in  construction,  preparation,  and 
preservation,  as  contrasted  with  mere  work  of  opera- 
tion. For  instance,  the  construction  of  the  railroad*  or 
other  work,  the  preparation  of  machinery  and  imple- 
ments to  be  used  in  the  business,  the  preservation  of 
the  track  or  working-  place,  or  machinery  and  appli- 
ances, in  proper,  safe  condition,  and  the  selection  of 
proper  servants  to  work.  The  master  having-  well 
done  his  duty  in  these  thing's,  their  handling-  and  use 
in  the  prosecution  of  the  work  desig'ned  is  a  work  of 
mere  operation,  and  this  work  the  servants  must  per- 
form well  in  the  interest  of  their  master  and  fellow 
servants,  and  if  one  fails  to  do  so,  and  injures  a  fellow 
servant,  the  master  is  not  liable,  since  he  cannot  always 
stand  by  and  watch  the  servant  in  his  every  act  in  the 
carrying-  on  or  operation  of  the  business,  and  the  law 
of  necessity  permits  him  to  commit  this  work  of  mere 
operation  to  other  hands.  To  illustrate  :  the  employer 
must  furnish  a  g'ood  wagon,  railroad  car,  or  brake  or 
mowing'  machine,  and  failing"  herein  to  the  injury  of 
his  employee  using-  them  in  ig-norance  of  deficiency,  he 
must  repair  the  injury  ;  but,  having-  them,  if  one  ser- 
vant by  their  careless  use  injures  a  fellow  servant,  the 
master  is  not  to  repair  his  injury.  For  the  misuse  of 
these  thing's  by  a  servant  the  master  would  be  liable  to 
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strangfers,  but  not  to  another  servant,  because  when  he 
entered  upon  the  service  he  assumed  the  risks  and  dan- 
gers that  raig'ht  occur  in  the  business,  among-  them  the 
danger  that  he  might  receive  injuries  from  the  negli- 
gence of  a  fellow  servant.  It  would  be  unjust  to  make 
the  master  an  insurer  of  every  servant  against  the  neg- 
ligence of  every  act  of  other  servants,  in  many  instances 
numbering  thousands,  working  over  hundreds  of  miles 
or  a  wide  area  of  territory,  the  master  necessarily  him- 
self absent.  What  man  or  corporation  engaged  in  any 
business  could  endure  such  danger  and  burden  ?  It 
would  be  a  crying  injustice  to  the  farmer,  merchant, 
coal  operator,  railroad  or  steamboat  company,  to  all 
business  operators.  The  law  is  severe  enough  in 
holding  employers  responsible  for  good  track,  machin- 
ery, &c.,  as  above  stated,  without  making  them  guar- 
antors for  the  acts  of  every  servant.  You  cannot  make 
the  master  liable  for  an  act  of  mere  operation,  no  mat- 
ter by  what  servant  done  ;  you  cannot  exempt  him  for 
an  act  not  one  of  mere  operation,  but  of  his  personal 
duty,  though  done  by  any  servant.  If  he  does  the  act 
in  person,  he  is  liable,  regardless  of  the  character  of 
the  act.  Whart.  Neg.,  1,  section  205  ;  Beach,  Contrib. 
Neg.,  sections  302-3.  This  is  the  rule  of  reason  and 
justice.  It  is  supported  by  the  great  volume  of  author- 
ity in  text  writers  and  decisions.  But  another  rule  has 
been  followed  to  a  very  considerable  extent,  known  as 
the  rule  of  * 'superior  servant ;"  that  is,  where  the  neg- 
ligent servant  is  in  grade  of  employment  ^^^^ 
superior  to  the  injured  one,  or  where  one 
servant  is  placed  bj'  the  master  in  a  position  of  subor- 
dination land  subject  to  the  orders  and  control  of  an- 
other in  such  a  way  and  to  such  an  extent  that  the  ser- 
vant so  placed  in  control  may  reasonably  be  regarded 
as  representing  the  master,  as  his  aUcr  cg'o,  or  vice- 
principal,  and  the  inferior  servant  is  injured  by  the 
negligence  of  the  superior  servant,  the  master  is  liable. 
This  rule,  as  McKenney  on  Fellow  Servants,  section 
43,  says,  has  produced  endless  confusion,  and  is  favored 
by  many  text  writers,  and  adopted  by  the  Southern  and 
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Western  courts,  and  by  the  United  States  Supreme 
Court ;  but,  on  the  other  hand,   the  entire  doctrine  of 
the  liability  of  the  master  for  a  superior  servant's  tort 
to  an  inferior  is  repudiated   by  courts  whose  number 
and  authority  outweigh  those    favoring  the  doctrine. 
But  since   Mr.    McKinney  wrote  that  rule  has  been 
overthrown  by  a  chang-e  in  the  supreme  court  of  the 
United  States,  whose  decision  in  the  case  of  Chicag-o, 
&c.,  Co.  f.  Ross,  112  U.  S.,  377,  has  been  the  parent 
of  much  erroneous  decision  upon  this  subject.     That 
case    held    that    a    conductor     was    a   vice-principal, 
standing  in  the  shoes  of  the  master,  because  g-iven  au- 
thority and    control    over    his  train  and  of  other  em- 
ployees   on    it,    to   direct   and   order  them,'  and   was 
thus    a    superior    servant     clothed   with  the  author- 
ity  of   the   master,   and    that   his    neg"ligent    act,   in- 
juring* other  servants,  rendered  the  master  liable,  be- 
cause he  was  a  superior  servant.     This  doctrine  did 
not  render  the  question  of  the  master's  liability  or  non- 
liability dependent  on  the  true  principle,  that  is,  an  in- 
quiry whether  the  act  performed  by  the  conductor  was 
a  duty  of  the  master  to  other  servants,  or  one  of  mere 
conduct  or  operation  of  the  business,   but  the  simple 
fact  that  he  controlled  the  train  and  could  direct  and 
order  other  servants  made  the  master  liable,  althoug"h 
it  is  plain  that  that  conductor  did  only  his  part  in  the 
mere  manag-ement  and  operation  of  the  train  along  with 
brakemen  and  other  trainmen.      It  made  the  grade  or 
control  of  the  conductor,  because  in  some  respects  su- 
perior,   the  controlling  element.     Mr.   Bailey,  in  his 
work  on    Master's  Liabilitv   for   Injury  to   Servants 
(page  239),  says  that  in  the  Ross  case  a  wide  departure 
from  the  true  principle  was  made,  and  that  perhaps  no 
decision  of  that  court  created  greater  surprise  in  the 
profession  ;  that   its   influence    had    been    wide,   many 
states,  after  years  of  uncertainty,  adopting  its  rule  as 
the  correct  solution  of  a  vexed  problem,  and  that  it  was 
prophesied  by  man)^  jurists  and  lawyers  that  this  doc- 
trine would  be  temporary  and  of  short  duration ;  that  it 
was  rendered  b}''  a  divided  court,  five  to  four,  and  the 
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reasoningr  of  the  court  not  satisfactory.  .  That  prophecy 
of  its  short  duration  was  not  long-  in  beings  realized. 
In  B.  &  O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  it  was 
virtually  repudiated,  being-  limited  to  the  particular 
facts  of  the  Ross  case,  and  held  not  a  rule  of  general 
application.  The  court  said  that  '*  so  far  as  the  matter 
of  the  master's  exemption  from  liability  depends  upon 
whether  the  neg-lig-ence  is  one  of  the  ordinary  risks  of 
the  employment,  and  thus  assumed  by  the  employee,  it 
includes  all  co-workers  to  the  same  end,  whether  in 
control  or  not.  But  if  the  fact  that  the  risk  is  or  is  not 
obvious  does  not  control,  what  test  or  rule  is  there 
which  determines  ?  Rig-htfuUy  this  :  There  must  be 
some  personal  wrong-  on  the  part  of  the  master ;  some 
breach  of  positive  duty  on  his  part.  If  he  discharg-es 
all  that  may  be  called  positive  duty,  and  is  himself 
g-uilty  of  no  ntg-lect,  it  would  seem  as  thoug-h  he  was 
absolved  from  all  responsibility,  and  that  the  party  who 
caused  the  injury  should  be  himself  alone  responsible." 
The  court  quotes  with  approval  the  opinion  of  the  Su- 
preme Court  of  Kansas,  as  furnishing*  the  true  rule  : 
**  A  master  assumes  the  dutv  towards  his  servant  of  ex- 
ercising-  reasonable  care  and  dilig-ence  to  provide  the 
servant  with  a  reasonabl}*^  safe  plcLce  at  which  to  work, 
with  reasonably  safe  machinery,  tools,  and  implements 
to  work  with,  with  reasonably  safe  materials  to  work 
upon,  and  with  suitable  and  competent  fellow  servants 
to  work  with  him ;  and  when  the  master  has  properly 
discharg-ed  these  duties,  then,  at  common  law,  the  ser- 
vant assumes  all  the  risks  and  hazards  incident  to  or  at- 
tendant upon  the  exercise  of  the  particular  employment 
or  the  performance  of  the  particular  work,  including* 
those  risks  and  hazards  resulting-  from  the  possible 
neg-lig-ence  and  carelessness  of  his  fellow  servants  and 
co-employees.  And  at  common  law,  whenever  the  mas- 
ter delegates  to  any  offic*er, servant,  agent,  or  employee, 
high  or  low,  the  performance  of  any  of  the  duties  above 
mentioned,  which  really  devolve  upon  the  master  him- 
self, then  such  officer,  servant,  agent,  or  employee 
stands  in  the  place  of  the  master  and  becomes  a  substi- 
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tute  for  the  master,  and  the  master  is  liable  for  his  acts 
or  his  neglig-ence  to  the  same  extent  as  thoug-h  the  mas- 
ter himself  had  performed  the  acts  or  was  guilty  of  the 
neg-lig'ence.  But  at  common  law,  where  the  master 
himself  has  performed  his  duty,  the  master  is  not  lia- 
ble to  any  one  of  his  servants  for  the  acts  of  neg*ligence 
of  any  mere  fellow  servant,  or  co-employee  of  such  ser- 
vant, where  the  fellow  servant  or  co-employee  does  not 
sustain  this  representative  relation  to  the  master.'' 
The  court  said  :  ''  Pri??ia/actey  all  who  enter  into  the 
employ  of  a  single  master  are  engaged  in  a  common 
service  and  are  fellow  servants,  and  some  other  line  of 
demarcation  than  that  of  control  must  exist  to  destroy 
the  relation  of  fellow  servants." 

In  the  later  case  of  N.  P.  R.  R.  Co.  v.  Hambly,  154 
U.  S.  349,  a  day  laborer  of  the  company  working  on  a 
section  force  was  held  a  fellow  servant  of  an  engineer 
and  conductor  of  a  passenger  train,  and  it  was  held  that 
that  laborer  could  not  make  the  company  liable  for  the  neg- 
ligence of  the  engineer  or  conductor.  Justice  Brown 
there  shows  that  the  law,  as  between  laborers  upon  a 
railroad  track  and  the  conductor  or  other  employees  of 
a  moving  train,  the  courts  of  most  of  the  states  regard 
as  fellow  servants,  but  in  some  otherwise.  This  case 
is  contrary  to  the  Ross  case  and  overrules  it.  In  the 
later  case  of  Central  R.  R.  Co.  v.  Keegan,  160  U.  S., 
259,  it  was  held  that  one  of  a  force  of  men  in  the  service 
of  a  railroad  company,  employed  in  coupling  and  un- 
coupling cars  under  the  orders  of  one  of  them,  re- 
ceiving an  injury  from  the  negligence  of  the  boss, 
could  not  hold  the  company  liable  because  the  boss  and 
he  were  fellow  servants.  The  court  repeats  the  rule 
that  the  rightful  test  is  whether  *'the  negligent  act 
constituted  a  breach  of  positive  duty  owing  by  the  mas- 
ter, such  as  that  of  taking  fair,  reasonable  precautions 
to  surround  his  employees  w*th  fit  and  careful  co- 
workers and  furnishing  a  reasonably  safe  place  to  work, 
and  reasonably  safe  tools  and  machinery,  thus  making 
the  question  of  liability  of  an  employer  for  an  injury  to 
his  employee  turn  rather  on  the  character  of  the  alleg^ed 
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negflififent  act  than  on  the  relations  of  the  employees  to 
each  other,  so  that  if  the  act  is  one  done  in   the  dis- 
charg-e  of  some  positive  duty  of  the  master  to  the  ser- 
vant, then  nejj|"lig"ence  in  the  act  is  the  neg'lig'ence  of  the 
master  ;  but  if  it  be  not  one  in   the  discharg'e  of   such 
positive   duty,    then    there   should    be   some   personal 
wrong-  on  the  part  of  the  employer  before  he  is  liaV)le 
therefor."     And,  in  the  still  later  case  of  N.  P.  R.  R. 
Co.  z\  Peter^>on,  162  U.  S.,  346,  the  court  carefully  and 
pointedly   reviews   this   subject,  and    lays  down    the 
doctrine  that  a  foreman  of  a  gang*  of  laborers,   having* 
in  charg-e  the  superintendence  of  the  g'ang-  in  working", 
with  power  to  hire  and  discharg^e  hands,  and  exclusive 
charg-e  of  their  direction  and  manag^ement  in   their  em- 
ployment,  is   a  fellow  servant  in  fact  and  law   with 
others  of  the  g'ang^,  and  that  the  company  is  not  liable 
for  an  injury  received  by  one  of  them   from  the  neg-li- 
g-ence  of  the  foreman  because  of  their  fellow  servantcy. 
The  court  went  on  to  define  the  duties  of  a  railroad 
company  as  master  towards  its  employees,  and  says 
that  **  the  g"eneral  rule  is  that  those  entering*  into  the 
service  of  a  common  master  become  thereby  engug-ed  in 
a  common  service  and  are  fellow  servants,  and,  f>rima 
facie ^  the  common  master  is  not  liable  for  the  negli- 
gence of  one  of  his  servants  which  has  resulted  in  an 
injury  to  a  fellow  servant.     There  are,  however,  some 
duties  which  a  master  owes,  as  such,  to  a  servant  en- 
tering* his  employment.     He  owes  the  duty  to  protect 
such  servant  with  a  reasonably  safe  place  to  work  in, 
having  reference  to  the  character  of  the  employment  in 
which  the  servant  is  engaged.     He  also  owes  the  duty 
of  providing  reasonably  safe  tools,  appliances,  and  ma- 
chinery for  the  accomplishment  of  the  work  necessary 
to  be  done.     He  must  exercise  proper  diligence  in  the 
employment  of  reasonably  safe  and  competent  men  to 
perform  their  respective  duties,  and  it  has  been  held  in 
many  states  that  the  master  owes  the  further  duty  of 
adopting  and  promulgating  safe  and  proper  rules  for 
the  conduct  of  his  business,  including  the  government 
of  the  machinery  and  the  running  of  trains  on  a  railroad 
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track.  If  the  master  be  neglectful  in  any  of  these  mat- 
ters, it  is  a  neglect  of  a  duty  which  he  personally  owes 
to  his  employees,  and  if  the  employee  suffer  damage  on 
account  thereof  the  master  is  liable.  If,  instead  of 
personally  performing  these  obligations,  the  master  en- 
gages another  to  do  them  for  him^  he  is  liable  for  the 
neglect  of  that  other,  which,  in  such  case,  is  not  the 
neglect  of  a  fellow  servant,  no  matter  what  his  position 
as  to  other  matters,  but  is  the  neglect  of  the  master  to 
do  those  things  which  it  is  the  duty  of  the  master  \^ 
perform  as  such. 

In  addition  to  the  liability  of  the  master  for  his  neg- 
lect to  perform  these  duties,  there  has  been  laid  upon 
him  by  some  courts  a  further  liability  for  the  neglect  of 
one  of  his  servants  in  charge  of  a  separate  department 
or  branch  of  business  whereby  another  of  his  employees 
has  been  injured,  even  though  the  neglect  was  not 
of  that  character  which  the  master  owed  in  his 
capacity  as  master  to  the  servant  who  was  in- 
jured. In  such  case  it  has  been  held  that  the  neg"- 
lect  of  the  superior  oflficer  or  agent  of  the  master 
was  the  neglect  of  the  master,  and  was  not  that  of  the 
co-employee,  and  hence  that  of  the  servant,  who  was  a 
subordinate  in  the  department  of  the  officer,  could  re- 
cover against  the  common  master  for  the  injuries  sus- 
tained by  him  under  such  circumstances."  The  sylla- 
bus in  that  case  says  : 

**  The  previous  cases  in  this  court  on  this  subject  ex- 
amined, and  found  to  determine  the  following  points  as 
to  the  liability  of  a  railroad  company  for  injuries  to  an 
employee  alleged  to  have  been  caused  by  the  negligence 
of  another  employee  while  the  injured  person  was  in 
the  performance  of  his  ordinary  duties  : 

*'  1.  That  the  mere  superiority  of  the  negligent  em- 
ployee in  position  and  in  the  power  to  give  orders  to 
subordinates  is  not  a  ground  for  such  liability. 

"  2.  That  in  order  to  form  an  exception  to  the  gen- 
eral law  of  non-liability,  the  person  whose  neglect 
caused  the  injurj'^  must  be  one  who  was  clothed  with 
the  control  and  management  of  a  distinct  department, 
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and  not  of  a  mere  separate  piece  of  work  in  one  of  the 
branches  of  service  in  a  department. 

*'  3.  That  when  the  business  of  the  master  is  of  such 
g-reat  and  diversified  extent  that  it  naturally  and  neces- 
sarily separates  itself  into  departments  of  service,  the 
persons  placed  b}''  the  master  in  charg-e  of  these  sep- 
arate branches  and  departments  and  g"iven  control 
therein  may  be  considered,  with  reference  to  employees 
under  them,  vice-principals  and  representatives  of  the 
master  as  fully  as  if  the  entire  business  of  the  master 
were  placed  by  him  under  one  superintendent." 

On  these  principles  in  the  case  of  N.  P.  R.  R.  Co.  v. 
Charless,  162  U.  S.,  359,  it  was  held  that  a  laborer  in  a 
gang"  riding-  in  a  hand  car  over  the  road  to  inspect  the 
road  injured  by  a  collision  with  a  freight  train,  could 
not  recover  from  the  company  for  neg'lig'ence  of  its  ser- 
vants on  the  f reig-ht  train  to  g^ive  signals  of  its  approach, 
because  those  servants  were  fellow-servants,  nor  could 
he  recover  for  negligence  of  the  foreman  in  running  the 
hand  car  at  too  high  a  rate  of  speed,  because  he,  too, 
was  a  fellows-servant  with  the  injured  party.  Thus  the 
supreme  court  has  recalled  its  departure  from  the  true 
rule,  and  now  leads  in  the  announcement  of  the  true  rule 
in  these  repeated  latest  decisions.  That  the  Ross  case 
was  overruled  in  the  Baugh  case  is  admitted  in  the 
Baugh  case  in  the  dissenting  opinion  of  Justice  Field, 
who  wrote  the  opinion  in  the  Ross  case.  It  must  not 
be  supposed  that  the  supreme  court  in  these  cases  was 
acting  on  the  legal  decisions  in  the  states  from  which 
the  cases  came,  for  in  the  Baugh  case  it  is  expressly 
ruled  that  it  was  a  question  of  general,  not  local,  law, 
and  the  principles  enunciated  were  those  of  the  general, 
and  not  local,  law. 

After  completing,  but  before  delivery  of  this  opinion, 
I  discover  that  on  15th  February,  1897,  the  United 
States  supreme  court,  in  Oaks  v.  Mase,  held  that  *'an 
engineer  on  one  train  is  a  fellow  servant  with  a  con- 
ductor on  another  on  same  road,'*  citing  the  four  cases 
I  cite  above,  thus  adhering  to  their  doctrine.  Only 
one  judge  dissented. 

6  (N.  s.)  A.  &  E.  R.  Cas.— 30 
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I  believe  this  doctrine,  as  an  original  proposition, 
correct.  However,  if  the  highest  court  in  the  land, 
upon  this  question,  arising",  not  in  one  state,  but  daily 
in  every  state,  had  not  changed  its  rulings,  as  our  for- 
mer cases  followed  it,  I  should  not  favor  a  departure 
from  those  cases.  But  how  can  we  stand  out  against 
that  court  in  its  latest  position  upon  a  question  in  which 
there  ought  to  be  uniformity  of  decision,  approved,  as 
it  is,  by  the  most  numerous  and  best  text  writers? 
The  federal  courts  in  this  State  wnll  follow  it,  as  they 
are  doing  elsewhere.  Cleveland,  &c.,  r.  Brow^n,  73 
Fed.  Rep.  970  ;  Balch  v.  Haas,  Id.,  974,  both  circuit 
court  appeal  cases.  Why,  in  the  same  state,  shall  we 
have  clashing  rulings  on  exactly  the  same  subject? 

I  have  just  met  with  the  opinion  by  Judge  Goff  in 
the  Virginia  case  of  Thom  z\  Pittard,  8  U.  S.  App., 
597,  holding  that  a  foreman  engaged  on  a  work  train  in 
hauling  material  for  repair  of  road,  who  acted  as  con- 
ductor and  was  foreman  of  the  gang  of  laborers  under 
him,  and  a  section  master  having  men  under  him  em- 
ployed in  keeping  the  roadbed  and  track  in  order,  and 
who  used  for  that  purpose  a  portion  of  the  load  on  the 
work  train,  were  fellow  servants  with  the  laborers 
under  them.  I  refer  to  Judge  GoFF's  opinion  as  har- 
monizing in  substance  and  spirit  with  the  principles 
above  stated  by  me.  See  Mr.  McKinney's  note  of  sat- 
isfaction at  the  change  of  position  by  the  supreme  court 
in  54  Am.  &  Eng.  R.  Gas.  364. 

That  latest  and  invaluable  work  on  railroads,  issued 
this  vear  in  four  volumes,  Elliott  on  Railroads,  in  sec- 
tion  1330  criticises  the  Ross  case  as  having  brought  er- 
ror into  some  of  the  decisions,  and  in  section  1333,  hav- 
ing since  seen  the  decisions  in  the  Peterson  case  and 
the  Charless  case,  says  that  they  '*deny  much  of  the 
doctrine  asserted  in  the  Ross  case,  and  assert  a  rule 
-which  is  in  line  with  that  asserted  by  most  of  the  state 
courts."  Elliott  says,  in  section  1276,  that  if  the  duty 
be  of  a  nature  that  is  assignable,  one  of  mere  operation, 
not  resting  upon  the  master,  he  is  not  liable.  In  other 
words,  the  right  to  assign  or  delegate  a  duty  conclu- 
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sively  implies  that  the  duty  is  not  that  of  the  master  in 
such  a  sense  as  to  render  him  responsible  for  negli- 
gence in  its  performance. 

The  Supreme  Court  of  Virginia  has  recently  review- 
ed all  the  Virginia  cases  on  this  subject  and  follows 
the  Supreme  Court  in  the  Hambly  case  cited  above,  in 
Norfolk,  etc.,  R.  Co.  v.  Nuckols,' 91  Va.  193,  holding 
that  the  liability  of  the  master  does  not  depend  upon 
gradations  in  employment  unless  the  superiority  of  the 
person  causing  the  injury  was  such  as  to  put  him  in 
the  category  of  principal  or  vice-principal,  and  laying 
down  as  the  true  rule  that  above  stated  in  this  opinion, 
holding  that  the  test  is  that  where  the  departments  in 
which  the  negligent  and  the  injured  persons  labor  are 
so  far  separated  from  each  other  as  to  exclude  the  prob- 
ability of  contact  and  of  danger  from  the  negligent  per- 
formance of  their  duties  by  employees  of  the  different 
departments,  then  the  servant  is  not  taken  to  have  con- 
templated such  danger  from  the  other  servant  in  an- 
other department,  as  one  incident  to  his  employment 
when  he  entered  the  service,  but  that  the  mere  fact  that 
the  servant  injured  is  in  another  department  of  service 
does  not  render  the  master  liable. 

The  rule  above  stated  has  the  approval  of  other  great 
text  writers :  Bishop  on  Non-Contract  Law,  sections 
665,  671,  672,  673  ;  Judge  Dillon  gives  it  his  emphatic 
approval  as  the  only  true  rule  in  24  Am.  Law  Rev., 
175,  quoted  in  opinion  in  Ell  v,  N.  P.  Co.  (N.  Dak.), 
26  Am.  St.  R.,  627.  That  case  holds  the  rule  that  the 
character  of  the  act,  not  the  grade  of  the  servant,  gov- 
erns. The  opinion  of  Corliss,  C.  J.,  is  a  very  strong 
and  clear  discussion  of  the  subject.  36  Am.  Dec,  279 ; 
New  Pittsburg,  etc.,  v,  Peterson  (Ind.),  43  Am.  St.  R., 
327.     (See  further  citations  below.) 

Now  let  us  turn  to  the  West  Virginia  cases.  So  far 
as  they  define  the  general  rule  I  think  they  are  in  har- 
mony therewith,  though  in  some  instances  the  rule  has 
been  misapplied  in  making  persons  vice-principals  who 
were  only  fellow  servants.  Riley  v,  Railwa}',  27  W. 
Va.,  145,  recognizes  that  to  make  the  master  liable  for 
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the  acts  of  his  servant,  that  act  must  relate  to  the  dis- 
charg-e  of  some  duty  which  the  master  owes  to  the  em- 
ployee. So  in  point  3  of  Madden  t\  Co.,  28  W.  Va., 
610.  So,  as  I  understand  it,  is  the  g-eneral  principle 
stated  in  Daniel's  Adm'r  v.  Railwaj'^  Co.,  36  W.  Va., 
397,  and  in  Core  v.  R.  R.  Co.,  38  W.  Va.,  456.  Such 
is  the  general  principle,  but  it  is  often  difficult  to  ap- 
ply, to  say  whether  the  particular  act  is  one  of  the 
duties  placed  upon  the  master  for  the  benefit  of  his 
servants,  and  so  one  that  is  non -assignable,  for  which 
the  master  is  still  liable,  or  one  of  mere  operation. 
Now,  our  cases  of  Madden  v,  Co.,  supruy  Daniel's 
Adm'r  v.  Co.,  supra,  and  Haney  v,  R.  R.  Co.,  38  W. 
Va.,  570,  holding"  that  a  conductor  is  a  superior  servant 
or  vice-principal,  and  not  a  fellow  servant  with  other 
employees,  spring*  from  the  Ross  case,  and,  I  am  com- 
pelled to  say,  are  not  sound  in  principle.  I  have  al- 
ways entertained,  myself,  a diflFerent  opinion  from  those 
cases,  but  thought  the  Madden  case  governed  us.  The 
prop  has  fallen  from  under  those  decisions.  We  ought 
to  be  right.  The  Supreme  Court  has  reversed  itself. 
Why  not  we  do  so  ?     It  is  not  a  rule  of  property. 

Why  is  not  a  conductor  a  fellow  servant  with  other 
servants  on  that  or  any  other  train  ?  He  is  not  the 
„  „    .      ,       head  of  another  department,  nor  workiner  in 

another  separate  department,  so  as  to  enable 
us  to  say  that  the  injured  servant  did  not  contemplate 
the  negligence  of  the  conductor  as  one  of  the  dangers 
which  he  might  have  to  encounter. 

The  conductor  is  simply  an  operative,  he  simply  car- 
ries on  the  work  of  actual  operation  ;  he  uses  the  track 
and  cars  provided  by  the  master  for  the  transaction  of 
his  business,  just  as  the  engineer  and  fireman  use  the 
engine  and  the  brakemen  use  the  brakes.  His  func- 
tions are  purely  those  of  mere  operation.  As  stated 
above,  he  is  not  in  another  separate  department  from 
other  servants  on  his  train,  nor  performing  the  work 
of  a  separate  department,  but  simpl)'^  a  particular  piece 
of  work  in  the  operating  department.  His  mere  superiori- 
ty or  power  of  control  in  some  respects  cannot  take  him 
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)ut  of  that  classification  or  category.  Most  emioent 
luthority  positively  settles  this.  The  Supreme  Court 
)f  the  United  States  so  held.  Would  you  say  that 
.vhen  the  farmer,  mine  owner,  or  lumberman  sends  a 
ot  of  hands  upon  his  work  in  chargfe  of  a  foreman,  or 
JOSS,  or  overseer,  call  him  as  you  may,  he  is  to  indem- 
lify  them  against  the  every  mistake  of  the  foreman 
ivhile  doing  the  work?  That  would  make  every  busi- 
less  very  perilous.  If  not  in  such  case,  why  a  railroad 
:ompany  be  made  to  indemnify  when  it  sends  a  lot  of 
rainmen  to  run  its  train  under  the  control  of  a  con- 
iuctor?  It  must  employ  a  competent  conductor,  but 
lot  be  required  to  insure  against  his  error  of  judgment, 
i'ou  cannot  do  so  unless  you  change  the  rule  laid  down 
n  this  court  and  elsewhere,  that  it  is  the  character  of 
he  act,  not  the  grade  or  control  of  the  foreman,  that 
mght  to  guide.  I  think  an  excellent  test  is  put  in  the 
ast  clause  of  the  syllabus  in  Valtez  v.  Ohio,  &c.,  85 
[II.,  500  :  "  Those  who  are  engaged  in  the  service  of 
:he  same  master  in  carrying  on  and  conducting  the  same 
j-eneral  business, in  which  theusual  instrumentalities  are 
;mployed,  may  be  justly  called  fellow  servants.  A 
proper  test  of  this  relation  is,  whether  the  negligence 
»f  the  one  is  likely  to  inflict  injury  on  another."  This 
neans  that  if  one  may  chance  to  be  hurt  from  the  neg- 
igence  of  another,  he  is  deemed  to  have  contemplated 
ind  risked  that  chance  when  he  entered  service,  and 
:hey  are  fellow  servants.  May  not  a  brakeman  assume 
I  chance  of  danger  from  mistakes  of  a  conductor  ? 

The  latest  railroad  law  work,  Elliott  on  Railroads, 
section  1330,  says  :  ' '  There  is  comparatively  very  little 
;onflict  upon  the  question  as  to  whether  trainmen  en- 
gaged in  operating  the  same  train  arc  feilow  servants, 
the  very  decided  weight  of  authority  holding  them  to 
be  fellow  servants.  This  seems  to  us  the  only  rule 
that  can  be  defended  on  principle,  for  such  eqiployees 
ire  in  the  strictest  sense  engaged  in  the  service  of  a 
common  master  ;  their  service  is  of  the  same  general 
:haracter,  and  the  object  of  the  service  is  a  common 
ane.     The  doctrine  declared  in  a  case  decided  by  the 
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Supreme  Court  of  the  United  States  has  created  some 
conflict,  and,  as  we  ventured  to  say,  broug^ht  error  into 
some  of  the  decisions,  but  the  case  to  which  we  refer 
cannot  be  regarded  as  expressing*  the  rule  which  now 
prevails  in  the  Federal  courts.  We  cannot  perceive 
how  the  doctrine  which  declares  that  employees  of  the 
same  train  are  not  fellow  servants  can  be  upheld  with- 
out violating-  the  principle  that  the  details  of  operating 
a  railroad  do  not  pertain  to  or  form  part  of  the  master's 
duty.  Under  the  rule  which  we  have  stated,  conduct- 
ors, engineers,  firemen,  brakemen,  and  baggage  masters 
of  the  same  train  are  fellow  servants.  There  are  cases 
which  apply  what  is  sometimes  called  the  '  doctrine  of 
subordination '  to  trainmen  performing  service  on  the 
same  train.  Conductors  are  usually  considered,  in  the 
line  of  decisions  just  referred  to,  as  superiors,  and  not 
as  fellow  servants,  for  which  heresy  the  Ross,  case,  so 
often  referred  to,  is  to  a  great  extent  responsible."  (In 
the  section  of  Elliott  afterwards  written,  it  is  shown 
that  the  Ross  case  has  been  overruled,  as  above  stated.} 
Elliott  in  section  1331,  says  :  "It  seems  to  us  that  the 
rule  must  be  the  same  whether  the  trainmen  are  en- 
g'aged  on  the  same  train  or  on  different  trains.  There  is, 
as  we  think,  no  valid  reason  for  discriminating  be- 
tween cases  where  the  employees  are  engag-ed  in  oper- 
ating the  same  train  and  cases  where  they  are  engaged 
in  operating  different  trains.  In  both  cases  they  are 
employed  in  the  same  line  of  service,  and  by  a  common 
master.  The  weight  of  authority  preponderates  very 
strong-ly  in  favor  of  the  doctrine  that  trainmen,  although 
employed  on  different  trains,  are  fellow  servants,  but 
there  is  some  conflict  of  authority  upon  the  question.'' 
I  cite  the  case  decided  in  1895,  of  Wooden  v.  Railroad 
Co.,  147  N.  Y.,  508,  holding  conductor  and  other  train- 
men to  be  fellow  servants.  Note  7,  Am.  &  Eng". 
Ency.  L.,  870;  also  Dow  v.  K.  P.  Co.,  8  Kans.,  642; 
Jenkins"  v.  Richmond  and  Danville  R.  R.  Co.  (S.  C), 
39  Am.  St.  R.,  750;  Baltimore  Elivator  Co.  v.  Neal, 
65  Md.,  438;  Knahtla  v.  Co.,  21  Ore.,  136,  and  cases 
cited,  148 ;  Heine  v.  Chicago,  &c.,  58  Wis.,  525. 
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I  therefore  put  it  as  sound  law,  that  as  the  question 
if  fellow  servantcy  depends  on  the  character  of  the 
ct,  the  grade  or  rank  of  the  neglig-ent  and  injured  ser- 
ant,  or  whether  one  had  authority  or  control  over  the 
ither,  is  immaterial,  and  that  this  rule  is  supported  by 
he  better  reason  and  the  latest  and  best  authority  of 
ext  writers  and  court  decisions.  In  addition  to  those 
ited  above  I  cite  3  Wood.  Rail,  1788 ;  3  Elliott  on 
^ailr.,  section  1316;  Wood,  Mast.  &  Serv,.  section 
148  ;  Story,  Agency,  section  453  ;  Webb's  Poll,  on 
rort.  121  :  7  Am.  &  Eng.  Ency.  L.,  834  ;  Hanktns  v. 
^.  Y.  Co..  142  N.  Y.,  416;, 40  Am.  St.  R.,  616;  Mc- 
Slligott  V.  Randolph  (Conn.).  29  Am.  St.  R..  181; 
lalveston,  &c.,  v.  Smith  (Tex.),  16  Am.  St.  R..  76; 
Harrison  v.  Detroit  (Mich.),  19  Am.  St.  R.,  180  ;  New 
Pittsburgh.  &c.,  v.  Peterson  (Ind.).  43  Am.  St.  R.. 
!27;  Mobile,  &c..  z:  Smith,  59  Ala.,  245;  Same  v. 
rhomas,  42  /rf..  672 ;  Jenkins  v.  Richmond  (S.  C),  39 
\m.  St.  R.,  750;  Mech.  on  Agentnf.  section  668;  N. 
Sc  W.  R.  R.  Co.  V.  Donnelly,  88  Va..  853;  Avery  v. 
Meek,  %  Ky..  192.  I  quote  in  this  connection,  as  very 
itrong,  the  language  of  the  eminent  Judge  Cooley  in 
illooley  on  Torts.  639:  "In  some  quarters  a  strong 
lisposition  has  been  manifested  to  hold  the  rule  (of 
:ello%v  service)  not  applicable  to  the  case  of  a  servant 
.vho  at  the  time  of  the  injury  was  under  the  general 
iirection  and  control  of  another,  who  was  intrusted 
.vith  duties  of  a  higher  grade,  and  from  whose  negli- 
gence the  injury  resulted.  But  it  cannot  be  disputed 
:hat  the  negligence  of  a  servant  of  one  grade  is  as  much 
ine  of  the  risks  of  the  business  as  the  negligence  of  a 
servant  of  any  other,  and  it  seems  impossible,  there- 
fore, to  hold  that  the  servant  contracts  to  run  the  risks 
jf  negligent  acts  or  omissions  on  the  part  of  one  class 
)f  servants  and  not  those  of  another  class.  Nor,  on 
'rounds  of  public  policy,  could  the  distinction  be  ad- 
nitted.  whether  we  consider  the  consequences  to  the 
parties  to  the  relation  exclusively,  or  those  which  affect 
;he  public,  who,  in  their  dealings  with  the  employer, 
nay  be  subjected  to  risks.     Sound  policy  seems  to  re- 
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quire  that  the  law  should  make  it  for  the  interest  of 
the  servant  that  he  should  take  care  not  only  that  he  be 
not  himself  negligent,  but  also  that  any  neglig-ence  of 
others  in  the  same  employment  be  properly  guarded 
against  by  him  so  far  as  he  may  find  it  reasonably  prac- 
ticable, and  be  reported  to  his  employer  if  needful,  and 
in  this  regard  it  can  make  little  diflFerence  what  is  the 
grade  of  the  negligent  servant,  except  as  a  superior 
authority  may  render  the  negligence  more  dangerous." 
The  supreme  court  of  Indiana  in  New  Pittsburgh, 
&c.,  x\  Peterson,  43  Am.   St.  R.,  332,  says,  as  I  say 
myself,  that  this  rule  of  fellow  servantcy  is  founded  in 
wisdom,  and  departure  from  it  dangerous  to  the  pros- 
perity and  perpetuity  of  enterprises  of  mining,  manu- 
facturing, railroading,  and  those  industries  requiring 
the  service  of  many  employees ;  and  departure  from  it 
would  increase  the  danger  of  employees  themselves,  as 
it  inspires  diligence  and  watchfulness  to  save  them- 
selves  and   co-laborers,  as   well   as   their   emploj^ers. 
Abandon  the  rule,  and  inducement  to  care  is  gone,  and 
each  workman  has  nothing  to  do  but  look  out  for  his 
own  safety.    This  doctrine  is  indispensable  in  our  days 
of  numberless  enterprises  operating  with  innumerable 
employees  and  machines  and  appliances.    This  doctrine, 
that  where  the  faulty  servant  is  a  superior  servant  hav- 
ing authority  over  the  injured  one,  arose  in  Ohio  in 
Little  M.  Co.  V.  Lewton,  20  Ohio,  415.     The  court 
became  dissatisfied  with  it  in  Pittsburgh,  &c.,  r.  De- 
vinney,  17  Ohio  St.,  197,  and  refused  an  action  by  a 
brakeman  against  the  railroad  for  negligence  of  a  con- 
ductor on  another  train.     The  dissenting  judge  said  it 
was  a  departure  from  the  former  decision.    He  admitted 
that  the  rule  of  the  Little  Miami  case  was  contrary  to 
the  rule  outside  Ohio,   * 'that  a  servant,  without  regaid 
to  his  grade  of  authority  or  position,  cannot  maintain  an 
action  against  his  employer  for  the  fault  of  a  fellow 
servant."     The  former  case  allowed  action  by  engineer 
for  negligence  of  the  conductor  on  same  train.     The 
dissenting  opinion  in  the  Little  Miami  case  is  very 
elaborate  and  strong  in  support  of  the  true  rule.  From 
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U-ery  z'.  Meek.  %  Ky.,  192  (September,  1893).  the 
Kentucky  court  seems  to  qualify  its  former  holding  by 
aying,  after  admitting  that  the  rule  in  a  majority  of 
tales  is  as  above  given,  that  one  servant  cannot  recover 
or  negligence  of  a  servant  superior  in  authority  unless 
t  be  gross.  An  unreasonable  distinction.  It  may  be 
hat  Allen  v.  Goodwin,  92  Tenn..  385  (March,  1893), 
hakes  the  former  rule  in  that  state.  IBev.  on  Neg,,835. 
tates  the  English  rule  to  be  that  at  common  law  "a 
naster  is  not  liable  to  any  servant  for  any  injury  which 
rises  from  the  act  or  default  of  any  fellow  servant, 
whether  that  fellow  servant  be  in  a  position  of  author- 
ty  or  not," 

For  these  reasons  I  think  that  Jackson  and  Gilbert 
vere  fellow  servants. 

There  is  another  feature  of  this  case  strengthening 
he  position,  though  not  necessary  to  its  sup-  ^ 

wrt,  that  they  were  such  fellow  servants, 
n  this  :  Suppose  that  a  conductor,  in  his  own  line  of 
luty,  is  a  vice-principal,  as  he  is  not,  yet  here  he  was 
)erforming  simply  the  work  of  a  brakeman  in  waving 
o  the  engineer.  Plainly  this  was  an  act  of  mere 
operation  of  the  cars  by  hands,  not  a  duty  of  the  com- 
lany.  In  Deep  Mining  Co.,  &c.,  v.  Fitzgerald  (Colo.) 
he  opinion  said  that,  "When  the  manager  or  vice-prin- 
ipal  undertakes  work  in  simple  co-operation  with  other 
ervants  and  upon  precisely  the  same  footing  with 
hem,  he  becomes  for  the  time  being,  a  mere  fellow 
ervant  with  them  acting  as  such.     Thus,  for  example, 

conductor  while  acting  as  such  in  starting  or  delaying 
.  train,  in  warning  or  failing  to  warn  the  other  train 
lands,  or  in  any  other  respect  performing  the  usual 
iuties  of  a  conductor,  is  not,  underthe  American  rule, 
.  fellow  servant  with  a  brakeman  on  the  same  train, 
iut  when  he  offers  to  assist  the  brakeman 
n  handling  his  brakes  or  in  coupling  cars  he  ""f-.*'";.''!"', 

,        ^  -    ,,  .^,^11  (iHl- U«Hlil( 'f 

£ts  only  as  a  lellow  ser\'ant,  such  work  be-  »afr. 
ng  no  part  of  the  duty  of  a  conductor  as 
uch."     "If  the  negligence  complained  of  (that  is,  the 
legligence  of  the  vice-principal)  consists  of  some  act 
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done  or  omitted  by  one  having  such  authority  which  re- 
lates to  his  duties  as  a  co-laborer  with  those  under  his 
control,  and  which  might  just  as  readily  happen  with 
one  of  them  having  no  such  authority,  the  common 
master  will  not  be  liable." 

''The  better  rule,  as  we  extract  it  from  the  best- 
reasoned  cases,  is  that  for  the  acts  of  the  vice-principal 
done  within  the  scope  of  his  employment,  and  such  as 
properly  devolve  upon  the  master  in  his  general  duty 
to  his  servants,  the  master  is  liable,  while  for  all  such 
acts  as  relate  to  the  common  employment  and  are  on  a 
level  with  the  acts  of  the  fellow  laborer,  except  such 
acts  done  by  the  vice-principal  against  the  reasonable 
objection  of  the  injured  servant,  the  master  is  not  re- 
sponsible. In  other  words,  the  test  of  liability  is  the 
character  of  the  act,  rather  than  the  relative  rank  of  the 
servants.  See  26  Am.  St.  R,,  622,  625;  GreEN,  J., 
Criswell  v.  Railway  Co.,  30  W.  Va.,  814 ;  Core  v.  Co.. 
38  Id.,  456 ;  Rodman  v.  Co.,  17  Am.  &  Eng.  R.  Cas.. 
521 ;  3  Elliott  on  Railr.,  section  1319.  This  position 
may  not  be  so  clear,  for  if  the  conductor  be  vice-princi- 
pal, then  the  act  is  as  if  done  by  the  master  in  person, 
and  no  matter  what  the  character  of  that  act,  one  of 
mere  operation  or  not,  if  done  by  the  master  in  person 
he  is  liable.  So  held  in  Berea  Stone  Co.  v.  Kraft,  31 
Ohio  St.,  289 ;  27  Am.  R.,  510. 

It  is  said  in  argument  that  the  declaration  is  bad  be- 
cause it  does  not  negative  the  idea  that  the  injury 
emanated  from  the  act  of  a  fellow  ser\'ant.  It  charges 
that  the  cars  were  "  by  the  wrongful  and  negligent 
acts  of  the  defendant  company,  its  agents,  servants, 
and  employees,  wrongfully,  carelessly,  violently,  and 
negligently  precipitated  on  and  against  said  infant 
plaintiff."  I  do  not  think  that  the  declaration  need 
allege  the  position  of  the  negligent  servant  or  show  af- 
firmatively that  he  was  not  a  fellow  servant.  In  some 
states  such  would  be  required,  but  in  this  state  it  is 
sufficient  to  charge  generally  the  act  as  having  been 
negligently  done,  without  negativing  the  fellow  ser- 
vantcy,  just  as  it  is  settled  in  this  state  that  such  a 
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reneral  charge  of  a  neglig-ent  act  is  sufficient,  without 
legBtivin^  contributory  negligence. 

This  debars  the  plaintiff  from  recovering.  He  says 
hat  he  was  attempting  to  couple  to  some  cars  standing 
m  the  track  a  train  composed  of  an  engine  and  six  or 
leven  loaded  coal  cars,  which  was  being 
)acked  up  to  the  standing  cars.  He  says  'TiiSe^'"' '"' 
he  cars  came  together  without  coup- 
ing,  and  did  not  couple,  and  he  then  waved 
he  engineer  down,  and  the  train  separated  from 
he  cars  a  distance  of  six  feet,  and  there  stood,  and  that 
le  went  in  to  couple  the  cars,  and  that  Gilbert,  stand- 
ng  on  the  car  of  the  moving  train  above  him.  instead 
if  waiting  for  Jackson  to  signal  the  train  to  back  again, 
limself  signaled  it  and  brought  the  train  too  quicklj' 
rack,  and  caught  his  arm  in  between  the  bumpers  and 
nashed  his  arm  from  the  wrist  to  the  elbow.  Now, 
jilbert  denies  having  given  any  signal,  but  says  Jack- 
ion  did  so,  Gilbert  and  two  other  witnesses  in  their 
evidence  substantially  show  that  Jackson  signaled  the 
:rain  to  back,  and  that  it  did  not  stop  before  Jackson 
-eceived  his  injury.  The  features  of  the  case  seem  to 
show  that  Jackson  signaled  the  train,  and  by  careless- 
less,  or  want  of  that  great  caution  and  prudence  con- 
lorming  to  the  usage  of  brakemen,  received  the  injury. 
Phe  cars  were  on  a  sharp  curve.  He  went  between 
:hem  on  the  inside  of  the  curve,  thus  endangering  him- 
self from  being  pinched  by  the  corners  of  the  cars, 
■vhereas  he  should  have  gone  in,  under  the  practice  of 
irakemen,  on  the  outside  of  the  curve,  and  the  bumpers 
ivould  there  have  saved  him  from  any  accident  if  he 
lad  not  placed  his  hand  directly  between  the  bumpers, 
rontrary  to  the  rules  of  brakemen  and  the  plainest 
principles  of  self-preservation.  Being  on  the  inside  of 
.he  curve,  to  avoid  being  pinched  at  the  corner  he 
vould  naturally  press  too  close  to  the  bumpers,  and 
he  more  likely  injure  himself,  whilst  on  the  other  side 
le  could  have  stood  a  considerable  distance  from  the 
lumpers  and  been  safe.  But,  at  any  rate,  why  should 
le  have  had  his  whole  forearm  directly  In  front  of  the 
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bumpers,  when,  as  he  and  all  others  show,  in  coupling- 
the  arm  should  be  below  those  bumpers,  simply  taking- 
hold  of  the  link,  directing-  it  so  as  to  enter  the  drawbar 
of  the  car  ?  The  bumpers  are  made  for  the  very  pur- 
pose of  bumping-  against  each  other  and  keeping  the 
cars  from  coming  closer  together  and  saving  the  brake- 
man.  He  did  a  thing  of  manifest  danger,  dispensed 
with  the  use  of  the  appliances  prepared  by  the  em- 
ployer to  save  him  by  placing  his  arm  in  the  very 
place  where  it  would  surely  be  caught,  without  call 
for  so  doing.  At  no  time,  under  no  circumstances,  had 
he  right  or  need  to  put  his  arm  there.  A  man  engag-ed 
in  such  dangerous  work  is  bound  to  use  the  most  as- 
tute caution  and  care.  He  was  an  experienced  brake- 
man. 

Now,  let  us  discard  the  idea  that  Jackson  waved  the 
train  back,  and  say  that  Gilbert  did  that.  It  may  be 
said  that  Jackson  was  not  expecting-  the  conductor  to 
wave  the  train  back,  but  to  give  the  signal  himself,  and, 
therefore,  did  not  have  his  arm  in  the  right  place.  He 
says  that  when  the  cars  first  came  together  they  would 
not  couple.  Then  he  waved  the  engine  down  and  went 
in  to  make  the  coupling,  the  conductor  standing  on  the 
car  above  him,  and  **as  I  aimed  to  make  the  coupling, 
he,  the  conductor,  waved  the  eng-ineer  back,  and  I  saw 
him  and  aimed  to  jump  back,  but  before  I  could  do  so 
the  cars  caught  me,"  using  his  own  words.  Now  the 
backing  train  was  six  feet  off.  Jackson  says  he  saw 
the  conductor  wave  the  train  back.  Then  he  had  time 
to  get  out  or  to  properly  place  his  arm  and  hand  under 
the  bumpers,  for  he  and  all  say  that  the  train  had  seven 
loaded  coal  cars  to  back  up  a  very  steep  g-rade  on  reverse 
curves,  the  track  slippery,  having  to  sand  it,  the  engine 
slipping,  and  the  movement  very  slow.  Jackson  com- 
plains that  the  conductor  waved  the  train  back  before 
he  was  ready  for  it,  yet  he  says  he  saw  him  wave,  and 
surely^  he  could  prepare  or  get  out  while  this  loaded 
train  was  starting  and  going-  the  six  feet  in  its  very 
slow,  labored  movement.  All  the  evidence  shows  that 
the  eng-ine  could   scarcely  back  its  cars  up  that  steep 
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ide  and  sharp  curve.  He  had  timely  warning  to  take 
i  arm  away.  It  should  never  have  been  there.  Gil- 
rt  denies  waving-  the  train  back,  and  it  looks  like 
:kson  did,  because  if  he  had  we  would  expect  him, 
er  doing:  so,  to  he  in  between  the  cars  to  couple 
;in,  but  if  he  bad  not  g-iven  the  signal,  hardly  so. 
y,  however,  that  the  conductor  did  wave  the  train 
;;k,  and  that  Jackson  did  not  see  him,  though  he  says 
did,  it  is  scarcely  possible  that  with  a  lantern  Jack- 
1  would  not  see  the  train  start  its  movement  and 
ne  back  soon  enough  to  get  nut  of  the  way  or  prepare, 
■  it.  So  we  can  say  that  he  did  not  use  that  care  and 
ition  required  in  such  dangerous  business.  Is  it  jus- 
e,  between  man  and  man,  to  hold  the  employer  liable 
tier  such  circumstances?  Had  it  not  been  for  the 
ifligence  of  Jackson  in  a  place  of  calling  for  the  most 
tchful  prudence,  the  misfortune  would  not  have 
TOened,  Reversed  and  new  trial  granted, 
English  and  McWhirter,  JJ.,  concurred. 
Dent,  J,,  dissented. 


Baltimore  &  O.  R.  Co. 


[Sufreme  Court  of  Ohio,  March  so,  1S97.) 

telief  Departments— Rights  of  Beneficiaries. — One  of  the  rules  in 
relief  department  of  a  railroad  company  provided  that  all 
iins  of  beneficiaries  should  be  submitted  to  the  determination  of 
iiuperintendent,  whose  decision  should  be  final  and  conclusive, 
less  appealed  to  the  advisory  committee,  and  in  case  of  such  ap- 
i!  the  decision  of  the  committee  should  be  final  and  conclusive 
)n  all  parties,  without  exception  or  appeal.  Hi'ld.  that,  after  the 
ection  of  a  valid  claim  by  the  advisory  committee,  the  beneficiary 
:ld  maintain  an  action  in  court  for  the  recovery  of  the  money  due 
reon,  and  that  such  rule  is  not  a  bar  to  the  action. 
Svllabus  by  the  Court). 
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Error  to  Erie  county  circuit  court. 

The  action  below  was  brougfht  by  John  Stankard  and 
Anna  Stankard,  parents  of  Michael  Stankard,  an  un- 
married man  at  the  time  of  his  death,  against  the  Balti- 
more &  Ohio  Railroad  Company,  for  the  recovery  of 
sick  and  death  benefits  g-row^ing  out  of  said  Michael's 
being  an  engineer  in  the  transportation  department  of 
said  company,  and  a  member  of  the  relief  feature  of  the 
department,  and  entitled  to  the  benefits  provided  by 
the  regulations  of  said  department  for  a  member  of 
class  D.  Michael  became  sick  on  the  27th  of  January, 
1890,  and  continued  sick  until  his  death,  on  the  13th 
day  of  November,  1890;  and,  having  received  no  sick 
benefits  during  his  sickness,  his  parents  were  entitled 
to  receive  $484  sick  benefits  and  SI, 000  death  benefits, 
in  case  they  were  entitled  to  receive  anything.  The 
petition  made  the  proper  averments,  including  per- 
formance of  all  conditions.  The  railroad  company,  in 
its  answer,  set  out  certain  of  the  rules  of  the  relief  de- 
partment, and  denied  that  Michael  was  in  its  employ  at 
the  time  he  became  sick  or  at  the  time  of  his  death,  and 
denied  that  he  properly  notified  the  company  of  his 
sickness,  and  also  claimed  that  rule  11  was  a  complete 
bar  to  the  action.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiffs  below  for  the  full  amount  claimed.  A 
motion  was  made  by  the  railroad  company  for  a  new 
trial,  which  was  overruled,  and  judgment  entered  on 
the  verdict,  to  which  proper  exceptions  were  taken. 
The  circuit  court  affirmed  the  judgment.  Thereupon 
a  petition  in  error  was  filed  in  this  court,  seeking  tore- 
verse  both  judgments.     Affirmed. 

J,  H.  Collins  and  H.  L.  Peeke,  for  plaintiff  in  error. 
Phiiuicy  &  Merrill^  for  defendants  in  error. 

BuRKET,  C.  J.  (after  stating  the  facts  as  above). 
The  questions  as  to  whether  or  not  Michael  Stankard 
was  in  the  employ  of  the  company  at  the  commence- 
ment and  during  the  time  of  his  sickness,  and  at  his 
death,  and  whether  or  not  the  company  was  properly 
notified  of  his  sickness,  are  questions  of  fact,  submitted 
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3  the  jury  upon  testimony  competent  in  character, 
leagre  and  unsatisfactory  in  substance,  but  from 
/hich  a  jury  might  find,  as  this  jury  did,  in  favor  of 
he  plaintiffs  below. 
The  only  matter  in  the  case  deemed  worthy  of  report 
s  as  to  the  validity  and  scope  of  rule  11.  The  foUow- 
igf  is  a  copy  of  the  rule:  "Rule  11.  All  claims  of 
lembers  of  the  relief  feature,  their  beneficiaries  or 
ther  representatives,  or  of  depositors  or  borrowers 
f  the  savings  feature,  or  of  pensioners,  arising  under 
liese  regulations,  and  all  questions  of  controversies,  of 
whatsoever  character,  arising  in  any  manner  or 
etweeu  any  parties  or  persons,  in  connection 
nth  the  relief  department  or  the  operation  there- 
f,  whether  as  to  the  construction  of  languagfe 
r  meaning  of  the  regulations,  or  as  to  any  writing,  de- 
ision,  instruction,  or  acts  in  connection  therewith,  shall 
€  submitted  to  the  determination  of  the  superintendent 
f  the  relief  department,  whose  decisions  shall  be  final 
nd  conclusive  thereof,  subject  to  the  right  of  appeal  in 
writing  to  the  committee,  directly  or  through  the  ad- 
isory  committee,  within  thirty  days  after  notice  to  the 
arties  interested  of  the  decision.  When  an  appeal  is 
alien  to  the  committee,  it  shall  be  heard  by  them,  with- 
ut  further  notice,  at  their  next  stated  meeting,  or  at 
uch  future  meeting  or  time  as  they  may  designate,  and 
hall  be  determined  b}'  vote  of  the  majority  of  a  quo- 
uni,  or  of  any  other  number  not  less  than  a  quorum  of 
he  members  present ;  and  the  decision  arrived  at 
hereon  by  the  committee  shall  be  final  and  conclusive 
pon  all  parties,  without  exception  or  appeal."  The 
laim  was  presented  by  the  parents  to  the  superintend- 
nt  of  the  relief  department,  who  did  not  allow  it,  but 
eferred  it  to  the  advisory  committee  ;  and  that  com- 
littee  declined  payment  of  the  claim  "  because  of  his 
lilure  to  report  in  accordance  with  the  regulations," 
nd  so  notified  plaintiffs  below.  The  reference  of  the 
laim  to  the  advisory  committee,  and  its  action  thereon, 
nd  notice  of  such  action  to  the  parents,  was  the  equiv- 
lent  and  took  the  place  of  an  appeal  ;  so  that  the  case 
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stands  as  if  an  appeal  had  been  taken,  and  the  claim  re- 
jected by  the  advisory  committee.  It  is  claimed  by  the 
railroad  company  that  the  decision  arrived  at  by  the 
superintendent  if  no  appeal  is  taken,  or  by  the  commit- 
tee in  case  of  an  appeal,  is  final  and  conclusive,  and  a 
complete  bar  to  an  action  for  the  recovery  of  the  bene- 
fits. If  the  superintendent  had  rejected  the  claim,  and 
so  notified  the  parents,  and  they  had  failed  to  take  an 
appeal  to  the  advisory  committee,  it  may  well  be  doubt- 
ed whether  they  could  have  sustained  an  action  in  court 
upon  the  claim,  because  in  such  beneficial  associations 
it  is  held  that  the  claimants  must  pursue,  to  the  full 
extent,  the  remedy  provided  by  the  rules  and  regfula- 
tions,  before  resorting-  to  actions  at  law.  This  is  for 
the  benefit  of  both  parties,  and  is  reasonable.  Supreme 
Council,  etc.,  v,  Forsinger,  125  Ind.  52. 

But  in  the  case  at  bar  the  equivalent  of  an  appeal 
was  had,  and  the  advisory  committee  acted  upon  and 
rejected  the  claim,  and  then  the  parents  were  compelled 
to  either  abandon  the  claim  or  resort  to  an  action  at  law. 
Does  rule  11  bar  such  action  ?  We  think  not.  A  long- 
line  of  decisions  hold  that  parties  cannot  by  contract 
take  away  the  jurisdiction  of  the  courts  in  snch  cases, 
and  that  the  attempt  to  do  so  is  void.  Supreme 
Council,  etc.,  v,  Forsing-er,  125  Ind.  52;  Whitney  r. 
Association,  52  Minn.  378  ;  Insurance  Co.  v,  Morse,  20 
Wall.  445;  Stephenson  v.  Insurance  Co.,  54  Me.  55; 
Mentz  r. Insurance  Co.,  79  Pa.  St. 478;  Reed  v.  Insurance 
Co. ,  138  Mass.  572.  While  courts  usually  base  their  deci- 
sions upon  the  ground  that  parties  cannot  by  contract* 
in  advance,  oust  the  courts  of  their  jurisdiction  of  ac- 
tions, a  more  satisfactory  ground  is  that  under  our  con- 
stitution ail  courts  are  open,  and  every  person,  for  an 
injury  done  him  in  his  land,  goods,  person,  or  reputa- 
tion, shall  have  remedy  by  due  course  of  law.  Article 
1,  §  16.  Courts  are  created  by  virtue  of  the  constitu- 
tion, and  inhere  in  our  body  politic,  as  a  necessary  part 
of  our  system  of  government,  and  it  is  not  competent 
for  any  one,  by  contract,  or  otherwise,  to  deprive  him- 
self of  their  protection.      The  right  to  appeal   to  the 
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mrts  for  the  redress  of  wrongs  is  one  of  those  rig'hts 
hich  is  in  its  nature,  under  our  constitution,  inalien- 
)le,  and  cannot  be  thrown  off  or  bar^ined  away, 
'here  is  a  class  of  contracts  which  provide  that  the 
due  of  certain  property,  the  amount  of  loss  sustained^ 
le  quantity,  qualitj',  character,  and  value  of  work 
irformed  on  improvements,  and  the  acceptance  of  a 
iilding  bj'  an  architect,  and  other  like  matters,  shall 
;  determined  by  a  certain  person  named  in  the  con- 
act,  and  his  determination  shall  be  final.  Such  con- 
acts  are  lawful,  and  are  usually  upheld.  They  do 
)t  oust  the  courts  of  their  jurisdiction  over  the  sub- 
ct-matter,  but  only  provide  a  safe  and  speedy  manner 

iixinff  definitely  some  fact  which  is  usually  of  a  com- 
ex  and  difficult  nature,  and  one  that  it  would  not  be 
sy  to  establish  by  evidence.  Such  fact,  when  ascer- 
ined  and  fixed  by  the  person  and  in  the  manner  pro- 
ded  by  the  terms  of  the  contract,  is  conclusive  be- 
/een  the  parties,  in  the  absence  of  fraud  or  manifest 
istake  ;  but  the  parties  are  at  liberty,  after  so  fixing- 
ich  fact,  to  sfo  into  court  and  litigate  such  differences 
,  may  still  exist  between  them.  In  such  contracts 
e  person  selected  to  determine  the  particular  fact  be- 
mes  the  agent  of  both  parties  for  that  purpose,  and 
hat  is  done  by  such  agent  is,  in  legal  effect,  done  by 
e  parties  themselves,  and,  therefore,  there  is  no  bard- 
ip  in  holding  them  conclusively  bound  thereby,  in 
e  absence  of  fraud  or  mistake.  The  following  cases 
c  examples  of  such  contracts  :  Easton  v.  Canal  Co., 

Ohio,  81;  Railroad  Co.  v.  Veeder,  17  Ohio,  385; 
undy  V.  Railroad  Co.,  14  C.  C.  A.  583;  Kanei-.  Stone 
3.,  39  Ohio  St.  1;  Railroad  Co.  v.  McGrann,  33  Pa. 
:.  530;  Faunce  v.  Burke.  16  Pa.  St.  469;  Navigation 
3.  V.  Fenlon,  4  Watts  &  S.  205;  Hamilton  v.  Insur- 
ce  Co.,  136  U.  S.  242.  See,  also,  33  Cent.  Law  J. 
8.  The  following  cases  also  throw  some  light  upon 
e  questions  involved  in  this  case :  Gimranty  Trust, 
c,  Co.  V.  Green  Cove  Springs  &  M.  R.  R.  Co..  139 
,  S.  137;  Gittings  v.  Baker,  2  Ohio  St.  21;  Conner  v. 
rake,  1  Ohio  St.  166;  Kill  v.  Hollister,  1  Wils.  129. 

6  (V.  S.)  A.  &  E.  R.  Cas.— 31 
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Such  contracts  are  in  their  nature  only  applicable  to 
cases  wherein  it  becomes  necessary  to  fix  some  fact^ 
leaving"  the  question  of  law  to  be  settled  by  the  courts  up- 
on proper  proceedings.  The  ultimate  question  to  be 
determined — the  liability  or  non-liability  of  the  parties — 
must  be  left  to  the  courts.  The  construction  of  a  written 
contract  is  a  question  of  law  for  the  court,  and  a  provision 
in  a  contract  that  the  construction  of  such  contract,  orthe 
meaning-  of  rules  or  regulations,  shall  be  finally  deter- 
mined by  some  desig-nated  person,  is  void,  because  the 
court  cannot  be  robbed  of  its  jurisdiction  to  finally  de- 
termine such  questions.  In  insurance  and  other  like 
cases,  where  the  ultimate  question  is  the  payment  of  a 
certain  sum  of  money,  certain  facts  may  be  fixed  by  a 
person  selected  for  that  purpose  in  the  contract ;  but 
the  ultimate  question  as  to  whether  the  money  shall  be 
paid  or  not  may  be  litigated  in  the  courts,  and  a  stipu- 
lation to  the  contrary  is  void.  The  fixing  of  a  particu- 
lar fact  by  the  person  or  persons  named  in  the  contract, 
and  in  the  manner  therein  provided,  is  usually  a  condi- 
tion precedent  to  the  bringing  of  an  action  on  the  con- 
tract, and  the  performance  of  such  condition  should  be 
averred  in  the  petition,  or  some  good  excuse  given  for 
its  non-performance.  Viney  v.  Bignold,  27  Cent.  Law 
J.  40. 

In  the  case  at  bar,  the  claim  having  gone  through 
the  course  provided  by  rule  11,  and  having  been  re- 
jected, the  parents  had  the  right  to  go  into  a  court  of 
justice  and  establish  their  claim,  and  in  the  trial  the 
fact  that  the  claim  had  been  so  rejected  was  not  a  bar 
to  a  recovery.  In  so  far  as  rule  11  attempts  to  cut  off 
the  right  of  action  in  court,  it  is  null  and  void.  Judg- 
ment affirmed. 


CARRIERS  OF  PASSENGERS. 
Duveroet  v.  Morgan's,  Ac,  R.  &  S.  S.  Co. 


Morgan's  Louisiana  &  T.  R.  R.  &  S.  S.  Co.* 

{Supreme  Court  of  Louisiana,  March  i$,  iS^y.) 

larriers  of  Passengers — Injuries — Contributory  Negiigence.^The 
seng^r  alighting  from  the.  train  stopping  at  the  meal  station, 
)  attempts,  under  circumstances  fully  apprising  him  of  the  risk, 
each  the  eating  house  by  passing  so  close  to  the  baggage  car, 
ile  the  baggage  is  being  unloaded,  as  to  be  injured  by  a  trunk 
ingon  his  foot,  has  no  claim  for  damages,  though  the  passage 
;hooses  to  select  is  used  by  passengers,  there  being  another  path 
he  eating  house  as  convenient  and  direct,  free  from  all  risk  or 
truction,  and  provided  by  the  company  for  passengers  to  reach 

Syllabus  by  the  Court.) 

ipPEAL  from  parish  of  Lafayette  j'udicial  district 
irt.     Reversed. 

Leoxy  d:  Leovy  and  Garland  d:  Duprc,  for  appellant. 
Orthcr  C.  Mouton,  tor  appellee. 

Miller,  J.  The  plaintiff  sues  for  damages  for  io- 
ies  caused  by  a  heavy  trunk  fallings  on  his  foot  from 
:  basr^ge  car  of  the  defendant's  train  on  which  the 
lintiff  was  a  passenger.  The  defendant  appeals  from 
;  judgment  awarding  plaintiff  SI, 000.  The  facts 
Dstantially  are  that  plaintiff,  in  undertaking  to  pass 
front  of  the  baggage  car  when  the  baggage  was 
ng  unloaded  at  a  railroad  station,  received  the  injury 
■  which  he  claims  damages.  The  passage  on  which 
'.  plaintiff  was  when  the  accident  occurred  is  about 
feet.  On  one  side  was  the  train  of  cars,  on  the 
ler  the  baggage  room  of  the  depot  building,  and  in 
mt  of  this  room  was  the  baggage  car  with  its  open 
ar  to  permit  the  unloading  of  the  baggage.  On  this 
ice  between  the  baggage  car  and  the  baggage  room, 
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when  the  plaintiff  attempted  to  pass,  was  a  truck  and  a 
number  of  trunks,  so  occupying-  the  narrow  passaofe  as 
hardly  to  leave  room  for  any  one  to  go  by.  As  plaintiff 
approached,  the  car  porter,  but  a  few  feet  in  plaintiff's 
front,  was  in  the  act  of  moving  away  a  trunk  just  un- 
loaded, and  the  trunk  that  fell  on  plaintiff's  foot  was 
being  shoved  from  the  car,  the  plaintiff  in  his  progress 
reaching  the  front  of  the  car  at  the  moment  when  the 
trunk  in  its  descent  struck  his  foot.  The  train  had 
stopped  at  the  station  to  afford  the  passengers  the 
opportunity  for  a  meal.  The  plaintiff's  purpose  in 
alighting  from  the  train  was  to  obtain  letters  he  expected 
at  that  place,  and  to  partake  of  the  meal,  for  which  15 
minutes  was  allowed.  The  passage  along"  which  he 
walked  led  him  to  the  place  to  get  his  letters,  and  also 
to  a  plank  walk  laid  from  the  railroad  track  to  the  eating 
house,  and  it  is  in  evidence  that  passengers  used  that 
passage  to  reach  the  eating  house,  though  it  led  the 
plaintiff  by  the  baggagre  car  where  the  unloading  of 
trunks  was  being  effected.  There  was,  however, 
another  way  provided  by  the  company  for  passengers 
to  reach  the  eating  house.  One  of  the  witnesses  calls 
it  the  regular  path,  and  it  is  shown  to  be  as  convenient 
and  direct  as  that  the  plaintiff  chose  to  select.  The 
argument  for  the  plaintiff  is,  in  great  part,  devoted  to 
the  proposition  that  the  pathway  on  which  he  walked 
was  used  by  the  train  passengers  with  the  knowledge 
and  assent  of  the  company  ;  that  the  path  was  connected 
with  the  plank  walk  leading  to  the  eating  house ;  and, 
while  there  is  some  variance  in  the  testimony,  its  gen- 
eral tendency  is  to  show  that  the  path  selected  bv 
plaintiff  was  used  as  much  as  the  other  to  reach  the 
eating  house ;  hence,  plaintiff  contends  he  had  the 
right  to  be  there,  and  to  protection  from  the  alleged 
imprudence  of  the  company's  employees  in  unloadioff 
the  baggage  car.  The  line  of  authority  on  which 
plaintiff  relies  is  undoubtedly  to  the  effect  that  all  por- 
tions of  the  railroad  depot,  permitted  to  be  used  as 
approaches,  standing*  places,  or  exits,  the  passenger  is 
entitled  to  use  for  purposes  incident  to  his  travel.   The 
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xt  writers  lay  down  the  rule  and  our  jurisprudence 
firms  it.  Hutch.  Carr.  §  561  cl  seq.;  Sullivan  f.  Rail- 
ad  Co..  39  La.  Ann.  800.  2  South.  586. 
In  our  view,  however,  there  is  another  principle  that 
ust  exert  controlling  influence  on  our  decision.  The 
aintifl^  knew  the  path  he  chose  led  by  the  bajjgagfe 
r  from  which  the  trunks  had  to  be  unloaded.  It  is 
ue  the  company  used  no  skids,  but  it  does  seem  to  us 
e  plaintiff  had  the  intimation  of  the  process  of  un- 
adingf  quite  as  effectively  as  that  by  skids  projecting- 
001  the  car.  The  impetus  of  the  trunk  derived  from 
:ids.  if  used,  would  have  caused,  in  all  probability, 
e  trunk  to  come  in  contact  with  plaintiff's  foot  with 
eater  force.  There  was  the  truck  lying  in  front  of 
e  bagg-age  car.  The  trunks  already  unloaded  lying 
ound  obstructing  the  passage,  provoking  the  remark 
passengers  like  plaintiff  attempting  to  go  by  : 
rhere  \vas  no  room  ;  the  trunks  were  in  the  way,  they 
ere  loading  and  unloading."  The  porter  was  a  few 
et  in  plaintiff's  front,  removing  a  trunk  just  un- 
ided.  The  baggage  car,  with  its  open  door  plainly  de- 
iting  the  purpose,  was  on  his  left,  in  full  view  ;  and, 
plaintiff  in  his  approach  came  near,  the  employee  was 
the  act  of  shoving  the  trunk  that  in  its  descent 
ruck  the  plaintiff's  foot.  Giving  due  weight  to  the 
ct,  there  was  no  one  posted  there  to  warn  the  ap- 
oaching  passenger,  it  seems  to  ms  the  surroundings 
Lve  all  the  admonition  any  other  warning  could  con- 
y.  Under  all  these  circumstances,  the  plaintiff  con- 
lued  his  progress,  passing  so  close  to  the  car  as  to 
ceive  the  falling  trunk  on  his  foot.  We  observe,  too, 
at  but  a  slight  deflection  on  his  part,  had  he  paid  any 
tention  to  the  right,  would  have  saved  him.  The 
tition  allege?  the  trunk  was  thrown  ■  from  the  car, 
it  the  testimony  shows  no  such  method,  and  it  is 
^ar  to  us,  with  ordinary  care,  the  plaintiff  could  have 
me  to  no  harm  from  that  mode  of  unloading.  In  this 
iss  of  cases  the  law  regards  the  conduct  of  the 
aiatiff  in  connection  with  the  injury  of  which  he  com- 
ains.     If  imprudent  himself,  he  cannot   recover,   un- 
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less  his  neglect  is  overshadowed  by  greater  neglect  or 
recklessness  of  the  other  party,  so  as  to  make  it,  in 
legal  contemplation,  the  cause  of  the  accident.  We 
find  no  such  relation  of  plaintiff's  imprudence  with 
that  imputed  to  the  defendant,  when  it  is  considered, 
too,  that  the  defendant  had  provided  another  way  to 
the  eating  house  free  from  any  obstruction  or  risk,  as 
direct  and  convenient  to  the  eating  house  as  that  plaint- 
iff chose,  though  longer  for  that  other  purpose  of 
plaintiff  in  alighting.  We  are  constrained  to  bold  the 
accident  was  due  to  plaintiff's  imprudence  in  seeking, 
under  the  circumstances,  to  pass  the  baggage  car,  and 
because,  with  the  other  perfectly  safe  way  provided, 
he  selected  that  attended  with  the  risk  he  encountered 
and  from  which  he  suffered.  Whart.  Neg.  §  361 ; 
Johnson  z^.  Railroad  Co.,  27  La.  Ann.  53,  54.  It  is 
therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  lower  court  be  avoided  and  annulled; 
and  it  is  further  ordered  and  adjudged  that  plaintiff's 
suit  be  dismissed,  with  costs. 


NOTES. 

Collision  with  Baggage  Trucks. — In  an  action  for  personal  injuries 
to  a  passeng'er  by  coming'  into  collision  with  a  bag-g-age  truck, 
while  walking  along  the  platform  at  a  station,  after  alighting  from 
a  train,  the  questions  whether  he  backed  ag'ainst  the  truck  or  was 
struck  by  it,  whether  he  or  the  servant  of  the  corporation  who  was 
pulling  the  truck  was  in  the  exercise  of  due  care,  and  whether  the 
platform  was  properly  lighted, -are  for  the  jury.  Keefe  v.  Boston  & 
A.  R.  Co.,  27  Am.  &  Eng.  R.  Cas.  137,  142  Mass.  251,  7  N.  E.  Rep.  874. 

The  rules  applicable  to  injuries  caused  by  locomotives  and  cars  do 
not  apply  to  injuries  caused  by  moving  a  truck  on  a  station  plat- 
form. Palmer  v,  Piatt,  27  Hun  (N.  Y.)  534;  affirtned  in  98  N. 
Y.  628. 

The  giving-  of  warning  is  not  the  only  duty  of  him  who  draws  a 
truck.  He  must  move  it  carefully  and  prudently  upon  the  platform 
so  as  not  needlessly  to  expose  any  one  to  dang-er  ;  and  he  should 
also  be  constantly  upon  the  alert  not  to  strike  those  who  for  any 
reason  are  not  aware  of  their  danger.  Palmer  v,  Piatt,  27  Hun  (N. 
Y.)  534  ;  affirmed  in  98  N.  Y.  628. 

Injury  Caused  by  Things  Thrown  from  Car. — Plaintiff,  while  law- 
fully passing  along  a  passenger  platform  to  a  depot  to  ascertain  the 
time  of  departure  of  a  train,  was  struck  and  injured  by  a  piece  of 
timber,  thrown  from  a  box  car  which  the  employees  of  the  company 
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Passenger  Struck  by  Mail-bag. — Where  mail-bags  are  customarilj 
.scharged  upon  a  passenger  platform,  it  ia  the  duty  of  the  company 
•  guard  against  injuries  to  passengers  by  reason  of  the  presence 
:  such  mail-bags,  and  this  duty  e;itends  to  every  part  of  the  plat- 
irm.  Sargent  v.  St.  Louis  &  S.  F.  R.  Co.,  58  Am.  &  Eng.  R.  Caa. 
W.  lU  Mo,  34S,  21  S.  W.  Rep.  823,  19  L.  R.  A.  460.  Compare  Ohio 
M.  R.  Co.  V.  Simma,  43  III.  App.  260. 

A  company  is  liable  for  an  injury  to  a  passenger  who  is  injured 
hile  on  a  platform  by  a  United  States  mail  agent  throwing  a  mait- 
ig  against  him,  where  it  appears  that  the  company  knew  of  the 
ingerous  habit  of  throwing  out  the  mait-bags  on  the  platform  and 
<ik  no  steps  to  prevent  it.  Carpenter  i'.  Boston  4  A.  R.  Co.,  21 
m.  &  Eng.  R.  Cas.  331,  97  N.  V.  494,  49  Am.  Rep.  540.  Dis/in- 
lishing  Nolton  f.  Western  R.  .Corp.  IS  N.  Y.  444  ;  Blair  v.  Erie  R. 
J..  b6  N.  Y.  313 ;  Pennsylvania  R.  Co.  v.  Price,  23  Alb.  h.  J.  69  ; 
utnam  v.  Broadway  &  S.  A.  R.  Co.,  55  N.  Y.  113  ;  Muster  v.  Chi- 
igo.  M.  &  St.  P.  R.  Co.  61  Wis.  ^^S.— Followed  in  Carpenter  v. 
ciston  &  A.  K.  Co.,  105  N.  Y.  627.  Quoted  in  Sargent  v.  St.  Louis 
S.  F.  R.  Co.,  114  Mo.  348.  Rcviewcd\nOhio  Si.'iA.'R.Co.  v.  Simms, 
.  111.  App.  260.— Compare  Carpenter  v.  Boston  &  A.  R.  Co.,  24  Hun 
V'.  Y.|  104. 

A  pa'ssenger  injured  while  waiting  on  a  station  platform  by  a 
ail-bag  thrown  from  the  train  according  to  custom,  while  running 
full  speed,  mav  sue  the  company  for  such  injury.  Snow  v.  Pitch- 
irg  R.  Co.,  18  Am.  &  Eng.  R.  Cas.  161.  136  Mass.  552,  49  Am. 
ep.  40. 

n'here  mail-bags  are  customarily  thrown  from  thecar  upon  the  plat- 
irm  over  which  passengers  are  expected  to  pass,  it  is  the  company's 
ity  to  guard  against  accidents  caused  by  passengers  slumblingover 
ich  bags  in  the  dark  even  though  the  bags  are  thrown  out  by 
>stal  clerks  in  the  service  of  the  post-office  department.  Sargent 
St.  Louis  &  S.  F.  R.  Co.,  114  Mo.  348,  21  S.  W.  Rep.  823.  Quoling 
nrpenter  v.  Boston  &  A.  R.  Co.,  97  N.  Y.  494 ;  Snow  v.  Fitchburg 
.  Co.,  136  Mass.  552.  Reviewing  ULa^Kitt  v.  Chicago,  M.  &  St.  P. 
.  Co.,  61  Wis.  326. 

Plaintiff's  intestate  went  upon  a  depot  platform  to  get  a  paper 
om  the  train  newsboy,  and  was  hit  and  killed  by  the  mail  agent 
irowing  the  sacks  from  the  train,  which  was  running  at  a  high 
id  unlawful  rate  of  speed.  It  appeared  that  the  company  regularly 
^rmitted  train  boys  to  sell  papers  from  the  platform.  Held,  that 
le  company  was  liable.  Ohio  &  M.  R.  Co.  v.  Simms,  43  III.  App. 
a.— Reviewing  Carpenter  v.  Boston  &  A.  R.  Co.,  97  N.  Y.  494. 
Removing  Baggage.— The  evidence  showed  that  three  servants  of 
railroad  company,  a  brakeman  and  two  section  foremen,  in  re- 
oving  a  trunk  from  where  it  lay,  on  tlie  company's  station  plat- 
irm,  which  was  covered  with  ice,  to  a  baggage  car,  slid  it  on  the 
e,  and  out  of  a  straight  line,  and  against  the  plaintiff,  who  was 
anding  in  plain  view  upon  the  platform.  Held,  that  the  evidence 
as  sufficient  to  prove  culpable  negligence  on  the  part  of  the  rail- 
lad  company's  servants.  An  old  lady  went  to  a  railroad  station  to 
isiat  friends,  who  intended  to  remove  from  the  country  permanent- 
,  to  get  to  the  station,  and  upon  a  train  then  about  to  depart,  and 
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after  bidding  her  friends  good-bye,  and  after  they  had  got  upon  the 
train,  stood  for  about  five  minutes  upon  the  station  platform  to  see 
the  train  start,  and  to  bid  her  friends  a  last  farewell.  Held^  that 
while  so  standing  upon  the  platform,  she  was  not,  by  reason  thereof, 
guilty  of  such  culpable  contributory  negligence  as  would  prevent 
her  from  recovering  for  injuries  received  through  the  negligence  of 
the  railroad  company  ;  and  further,  that  no  culpable  contributory 
negligence  in  any  respect  was  shown.  Atchison,  Topeka,  and  Santa 
Fe  R.  Co.  V.  Johns,  36  Kan.  769,  34  Am.  &  Eng.  R.  Cas.  480. 

Injuries  While  Loading  or  Unloading  Cars. — Where  cars  have  been 
run  out  on  a  side  track  to  be  unloaded,  a  company  is  guilty  of  neg- 
ligence in  allowing  other  cars  to  be  thrown  violently  against  them, 
without  warning,  whereby  a  teamster  engaged  in  unloading  is  in- 
jured ;  and  the  company  cannot  escape  liability  because  its  em- 
ployees did  not  know  that  any  one  was  unloading.  After  the  cars 
were  placed  in  a  position  for  unloading,  the  employees  had  reason 
to  anticipate  that  some  one  might  be- there,  and  should  have  exer- 
cised proper  care.  Watson  v,  Wabash,  St.  L.  &  P.  R.  Co.,  19  Am.  & 
Eng.  R.  Cas.  114,  66  Iowa  164,  23  N.  W.  Rep.  380. 

The  evidence  tended  to  show  that  plaintiff's  horse  and  dray»  with 
a  load  of  lumber  for  shipment,  were  sent  to  a  station,  and  the  driver 
asked  the  agent  where  he  should  deliver  the  load,  and  was  directed 
to  a  side  platform.  The  track  at  the  place  was  in  a  cut,  and  a  side 
track  was  laid  so  near  the  platform  that  a  horse  and  dray  could  not 
be  driven  by  the  side  of  the  platform  without  being  partly  on  the 
track.  While  ih  this  position  the  horse  was  killed  by  a  passing 
train.  Held^  that  the  evidence  was  sufficient  to  sustain  a  verdict 
for  plaintiff.  Foss  v.  Chicago,  M.  &  St.  P.  R.  Co.,  19  Am.  &  Eng. 
R.  Cas.  112,  33  Minn.  392,  23  N.  W.  Rep.  553.  See  also  Carriage  of 
Passengers,  277. 

Eating-House  Stations. — A  land  company  having  built  a  hotel  at  a 
railroad  station,  which  was  used  as  an  eating-house  for  passengers, 
and  having  constructed  two  bridges  or  platforms  over  a  small  stream 
which  ran  between  the  hotel  and  the  track,  using  and  keeping  one 
of  them  in  repair,  while  the  other  was  used  and  was  to  be  kept  in 
repair  by  the  railroad  company,  being  built  on  its  right  of  way,  an 
action  for  damages  lies  against  the  railroad  company,  but  not 
against  the  land  company,  at  the  suit  of  a  passenger  who,  having 
gone  over  the  first  bridge  into  the  hotel,  received  personal  injuries 
from  a  defect  in  the  other  as  he  was  returning  to  the  cars  ;  nor  is 
the  passenger  chargeable  with  contributory  negligence  because  he 
"could  have  seen  the  hole  if  he  had  been  specially  looking  for  it," 
when  the  evidence  shows  that  the  accident  occurred  at  night,  and 
that  there  was  no  light  or  other  warning  signal  posted  at  the  spot. 
Watson  V,  East  Tenn.,  V.  &  G.  R.  Co.,  92  Ala.  320,  8  So.  Rep.  770: 
further  appeal,  94  Ala.  634.  And  see  Peniston  v,  Chicago,  St.  L-  ^ 
N.  O.  R.  Co.,  34  La.  Ann.  777.  See  also  Atchison,  T.  &  S.  F.  R.  Co. 
V,  Shean,  58  Am.  &  Eng.  R.  Cas.  360,  18  Colo.  368,  33  Pac.  Rep.  10«- 
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Wheeling  &  L.  E.  Ry.  Co.  ft  «/.* 

{Supreme  Caurl of  Ohio,  March  g,  iSgj.) 

Appropriation  of  Land  by  Consent — Rights  of  Owners.— Where  a 

railroad  coiupany  has  taken  possession  of  land  for  its  rig-ht  of  waj-, 
ind  incorporated  it  as  part  of  its  permanent  railroad  track,  with 
Ihe  verbal  consent  of  the  owner,  on  condition  of  compensation  ver- 
bally promised,  but  refused  and  not  performed,  and  without  appro- 
priation proceeding's,  and  without  any  agreement  in  writing  with 
:he  owner,  such  owner  has  an  election  of  remedies,  either  (1)  to 
proceed  in  the  probate  court  to  compel  appropriation  under  section 
i448,  Rev.  St.,  or  <2|  by  assenting  to  such  possession  by  the  com- 
jany  as  an  appropriation  in  fact,  and  tendering  conveyance,  to 
jroceed  in  the  court  of  common  pleas  to  recover  compensation. 

Same — Proceeding  for  Compensation.— Such  proceeding-  for  com- 
lensation  cannot  be  enlarged  to  include  an  inquiry  of  damages  to 
ither  landH  ;  but  the  jurisdiction  of  the  court  of  common  pleas  is 
lot  ousted  by  allegations  of  damages  to  other  lands,  and  prayer  for 
■ecovery  by  reason  thereof. 

Proceeding  to  Compel  Appropriation— Limitations.— The  proceed- 
ng  to  compel  an  appropriation  is  not  barred  by  the  lapse  of  less 
hart  21  years  from  the  time  of  such  occupancy  by  the  company. 

Action  for  Compensation — Limitations. — Where  such  action  for 
'ompensatiun  is  brought  within  21  years  from  the  time  of  such 
iccupation,  and  the  petition  does  not  show  that  the  election  was 
nade  6  years  or  more  before  the  commencement  of  the  action,  it 
vill  not  be  subject  to  demurrer  on  the  ground  that  the  cause  of 
Lction  did  not  accrue  within  6  years  next  before  the  action  was 
)egun. 

(Syllabus  by  the  Court,) 

Error  to  Huron  county  circuit  court.     Hcvcrscd. 

The  action  was  commenced  in  the  court  of  common 
Dleas  of  Huron  county,  July  13.  1889.  At  the  Novem- 
ber term,  1893,  plaintiff  recovered  a  judfifmtnt 
ig:ainst  defendants  In  error  for  S2,952.16and 
osts.  The  action  was  based  upon  a  claim  for  the 
■alue  of  land  taken  by  the  company  for  its  permanent 
oadway.   and    for  damag-es   to    plaintiff's    remaininfj 

*See  notes  at  end  of  case. 
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lands.  At  the  November  term,  1894,  of  the  circuit 
court  of  that  county,  the  judgement  was  reversed  for 
error  in  not  sustaining-  defendants'  demurrer  to  plaint- 
iff's second  amended  petition,  and  not  dismissingf  the 
action  ;  and  plaintiff's  cause  was  thereupon  dismissed. 
Other  errors  set  out  in  the  petition  in  error  were  not 
passed  upon.  This  proceeding*  is  brought  to  reverse 
the  judg'ment  of  reversal. 

G.  T,  Stezuart,  for  plaintiff  in  error. 

Szcay7iCy  Hayes  dr  Tylcr^  for  defendants  in  error. 

Spear,  J.  (after  stating-  the  facts).     It  appeared  by 
the  second  amended  petition,  among-  other  thing-s,  that 

the  land  taken  (3.56  acres)  was  part  of  a 
jppropriition  of    farm   in  Huron  county  to   which    plaintiff, 

Land  bjr  Consent—     .         .,     ^       ^  oo/\  •       j     x«j.i  -1.11 

Riirhu  of  Owner.    April  3,    1880,  acquired   title,    with   every 

claim  and  rig-ht  of  action  of  the  former 
owner  ;  that  prior  to  that  date  the  Wheeling-  &  Lake 
Erie  Railroad  Company,  without  the  consent  of  the 
owners,  took  possession  of  the  strip,  and  constructed 
its  railroad  thereon  ;  that  June  25,  1886,  the  Wheeling: 
&  Lake  Erie  Railway  Company,  the  successor  of  the 
said  railroad  company,  without  any  g-rant  or  convey- 
ance from  or  agreement  with  the  plaintiff,  without  any 
right  or  title,  leg-al  or  equitable,  thereto,  and  with  only 
the  verbal  consent  of  plaintiff  on  condition  of  compen- 
sation, never  performed,  took  possession  of  said  strip, 
and  has  since  used  and  now  uses  it  as  an  integ-ral  part 
of  its  permanent  railroad.  Plaintiff  is  entitled  to  re- 
cover, for  value  of  land  taken  and  damag-es  to  remain- 
ing land,  S4,000.  Payment  has  been  often  demanded, 
but  refused.  Plaintiff  here  tenders  due  conveyance  of 
said  rig-ht  of  way  to  the  railway  company,  and  asks 
that  the  court  take  an  account  and  render  judgment  for 
the  amount  due  to  him,  adjudge  the  same  a  valid  lien, 
and  for  other  relief.  The  demurrer  which  the  circuit 
court  held  ought  to  have  been  sustained  was  on  the 
sole  ground  that  the  action  was  barred  by  the  six-years 
statute  of  limitations. 

The  question  arising,  as  stated  by  defendants'  coun- 
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sel,  is:  "Which  section  of  the  statute  of  limitations 
governs  the  suit  of  a  landowner  against  a  railroad  com- 
pany, for  compensation  for  land  taken  for  right  of  way, 
and  for  damages  to  land  not  taken,  the  suit  being 
brought  in  the  court  of  common  pleas,  and  tender  of  a 
deed  for  the  land  taken  being  made?"  And,  putting 
their  claim  in  brief  form,  it  is  "that  the  company 
entered  with  the  consent  of  the  plaintiff,  and  that  his 
remedy  is  a  chose  in  action  for  money  only  for  the 
amount  of  the  compensation  for  land  taken  and  dam- 
ages to  the  rest  of  the  land,  and  that  this  is  barred  by 
the  six-years  statute  of  limitations  on  which  the 
demurrer  was  based  ;"  and  the  circuit  court,  by  it* 
judgment,  affirmed  this  claim  of  the  bar  of  the  statute. 
Plaintiff's  contention  is,  in  substance,  that  the  six-years 
limitation  does  not  apply  where  there  has  been  no 
agreement  in'writing,  and  has  been  no  compensation, 
whether  the  entry  was  by  consent  of  the  owner  or  not. 
and  that  the  right  of  the  plaintiff  to  compensation  and 
damages  subsists  so  long  as  the  company  has  not 
acquired  title  to  the  land,  and  that  this  right  may  be 
enforced  by  action  in  the  court  of  common  pleas. 
Which  is  right  ?  Or,  if  neither  is,  what  is  the  correct 
rule  ? 

In  entering  upon  the  inquiry,  let  us  look  at  the  situ- 
ation of  the  parties  at  the  commencement  of  the  suit. 
In  brief,  it  was  this  :  The  company  is  a  railroad  cor- 
poration, authorized  by  law  to  make  appropriation  of 
private  property.  By  its  own  action  in  1886,  and  by  the 
action  of  its  predecessor  in  1880,  it  was  in  possession  of 
3.56  acres  of  land  belonging  to  the  plaintiff,  without  any 
appropriation  proceeding,  without  any  agreement  in 
writing,  and  without  having  paid  therefor,  but  with 
the  verbal  consent  of  the  owner,  under  a  promise  of 
compensation  afterwards  refused  and  never  performed. 
Over  and  upon  the  land  taken  it  had  constructed  its 
railroad,  and  the  land  had  thus  become  an  integral  part 
cif  the  permanent  track  of  its  railroad.  Under  these 
circumstances,  what  remedy  or  remedies,  after  the 
company  had  neglected  and  refused  to  pay,  were  open 
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to  plaintiff  ?  Might  he  (I)  resort  to  ejectment  ?  Or 
(2)  could  he  compel  an  appropriation  under  the  statute  ? 
Or  (3)  was  he  confined  to  a  suit  to  recover  compensa- 
tion ? 

As  to  the  right  of  ejectment,  we  suppose  the  law  is 
entirely  settled.  He  could  not  have  that  remedy.  His 
consent  to  the  entry  would  estop  him.  Goodin  r. 
Canal  Co.,  18  Ohio  St.  169  ;  Pennsylvania  Co.  v,  Piatt, 
47  Ohio  St.  366.  The  reason  for  the  rule  lies  in  con- 
siderations of  public  convenience. 

Whether  or  not  he  could  compel  an  appropriation 
depends  upon  the  statute.  Section  6448  provides: 
*'When  a  corporation,  authorized  by  law  to  make  ap- 
propriation of  private  property,  *  *  *  has  taken 
possession  of,  and  is  occupying  or  using,  the  land  of  any 
person  *  *-  *  for  any  purpose,  and  the  land  so 
occupied  or  used  has  not  been  appropriated  and  paid 
for  by  the  corporation,  or  is  not  held  by  any  agreement 
in  writing  with  the  owner  thereof,  *  *  *  such 
owner  or  owners,  or  either  of  them,  may  serve  notice, 
in  writing,  upon  the  corporation  in  the  manner  pro- 
vided for  the  service  of  summons  against  a  corporation, 
to  proceed  under  this  chapter  to  appropriate  the  lands, 
and  on  failure  of  such  corporation  for  ten  days  so  to 
proceed,  said  owner  or  owners  *  *  *  may  file  a 
petition  in  the  probate  court  of  the  proper  county  set- 
ting forth  the  fact  of  such  use  or  occupation  by  the 
corporation,  that  the  corporation  has  no  right,  legal  or 
equitable  thereto,  *  *  *  that  the  notice  provided 
in  this  section  has  been  duly  served,  that  the  time  of 
limitation  under  the  notice  has  elapsed,  and  such  other 
facts,  including  a  pertinent  description  of  the  land  so 
used  or  occupied,  as  may  be  proper  to  a  full  under- 
standing of  the  facts."  Then  follow  other  provisions 
not  necessary  to  be  recited.  Section  6449  provides  for 
summons  and  further  proceedings  relating  to  trial, 
final  judgment,  and  collection  of  the  same,  and  con- 
cludes :  **But  this  section  shall  not  be  construed  to 
impair  or  lessen  in  any  manner  the  right  the  owner  or 
-owners     *     *     *      tnay   have  to   proceed   against  the 
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corporation  as  in  all  other  cases  of  the  unlawful  entry 
upon  lands." 

No  reported  case  by  this  court,  so  far  as  we  are 
aware,  has  undertaken  to  give  construction  to  this 
statute  as  to  the  precise  question  now  being"  considered, 
and  hence  we  are  at  liberty  to  coas^true  the  statute  so  as 
to  most  effectually  carry  outthe  purpose  of  the  leg-isla- 
ture  in  its  enactment.  And,  in  g-iving-  construction, 
the  court  will  keep  distinctly  in  mind  that  the  leg'isla- 
ture  was  providing'  a  remedy  for  the  private  citizen 
who  is  in  the  risfht  as  against  a  corporation  which  is  in 
the  wrong'.  The  latter,  either  by  its  strong  hand  for- 
cibly, or  by  making  a  verbal  promise  which  it  has  not 
kept,  has  acquired  possession  of  the  real  property  of 
the  former,  and  is  usingf  it  under  its  extraordinary 
power  of  eminent  domain,  for  its  corporate  purposes. 
In  such  condition  there  surely  would  be  no  occasion  for 
giving  to  the  statute  an  illiberal  construction,  especial- 
ly when  its  object  is  to  preserve  the  spirit  of  that  clause 
of  the  bill  of  rights  which  guaranties  the  inviolabilitj' 
of  private  property,  and  declares  that,  where  taken  for 
public  use  in  time  of  peace,  a  compensatisn  shall  first 
be  made  in  monej-.  At  least,  we  should  give  full  effect 
to  the  operative  words  of  the  statute.  What  are  they  ? 
Why,  that  all  owners  whose  lands  have  been  taken  by 
such  a  corporation,  and  have  not  been  appropriated  and 
paid  for,  or  are  not  held  by  any  agreement  in  writing 
with  the  owner,  shall  have  the  benefit  of  this  statute, — 
that  is,  owners  whose  lands  have  been  appropriated 
and  paid  for,  or  are  held  by  an  agreement  in  writing, 
may  not  have  resort  to  this  statute  ;  all  other  owners 
whose  lands  have  been  so  taken  may  have.  No  exclu- 
sion of  an  owner  who  has  consented  verbally  to  the 
taking,  or  made  a  verbal  agreement  in  relation  thereto, 
is  here  expressed.  If  an  agreement  in  writing  has  been 
executed  by  which  the  land  is  held,  that  is  the  measure 
of  the  owner's  rights,  and  such  owner  cannot  have  the 
benefit  of  the  statute.  Verbal  agreements  are  not 
recognized  as  binding,  for  the  same  reason,  doubtless, 
that  induced   the  enactment  of  our  statute  of  frauds 
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with  respect  to  verbal  contracts  for  land,  i7>.,  to  pre- 
vent frauds  and  perjuries.  The  natural  effect  of  the 
words  used  is  that,  if  the  owner  has  a  contract  in  writ- 
ing- on  which  he  may  rely,  that  must  be  his  sole  reli- 
ance, but  he  is  not  to  be  compelled  to  rely  on  the  un- 
certain security  afforded  by  the  word  of  a  rig-ht  of  way 
agent  or  other  agent  of  the  corporation.  It  seems  to 
us  reasonably  clear  that  unless  the  natural  meaning  of 
the  descriptive  words,  *'The  land  so  occupied  or  used 
has  not  been  appropriated  and  paid  for  by  the  corpora- 
tion, or  is  not  held  by  any  ag-reement  in  writing-  with 
the  owner  thereof,"  is  restrained  by  what  follows  in 
that  or  the  succeeding  section,  an  owner  who  has  not 
been  paid  for  his  land,  and  has  made  no  written  agree- 
ment for  its  possession  and  use  by  the  company,  may 
have  the  benefit  of  this  statute,  althoug-h  he  verbally 
consented  to  possession  by  the  company. 

It  is  insisted,  however,  that  the  possession  by  con- 
sent gives  to  the  company  an  equitable  right  to  the 
land.  If  this  be  so,  it  would  follow  that  the  fact  of 
consent  would  render  it  impossible  for  the  owner  to 
truthfully  make  the  alleg-ation  required  by  the  statute 
that  the  corporation  has  no  rig-ht,  legal  or  equitable,  to 
the  land.  We  would  not  be  ready  to  concede,  even  as 
a  general  proposition,  that  a  verbal  ag-reement  by  one 
in  possession  to  pay  for  land  wholly  repudiated  gives  to 
the  repudiator  an  equitable  right  as  against  the  owner. 
Were  the  controversy  an  action  of  ejectment  between 
private  parties,  not  involving  any  question  of  the 
public  convenience,  and  the  defendant  set  up  that 
his  possession  was  that  of  a  purchaser,  we  would  sup- 
pose that,  in  the  absence  of  allegations  that  the  pur- 
chase money  had  been  paid  or  was  not  due,  he  must 
aver  that  he  was  ready  to  pay,  and  tender  payment; 
that,  if  the  pleading  lacked  that  element,  it  would  be 
fatally  defective,  and  it  is  difficult  to  see  how  it  could 
stand  in  the  way  of  a  judg^ment  for  plaintiff  on  the 
pleadings.  And  why?  Simply  because  the  answer 
showed  no  equitable  right  in  the  land.  But,  even  if 
this  w^ere  otherwise,  we  would  still  have  to  inquire 
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what  significance  is  to  he  attached  to  those  words  used 
in  the  connection  in  which  we  find  them  here,  and 
whether,  within  the  meaning-  of  this  statute,  such  facts 
would  establish  an  equitable  ripht? 

We  suppose  the  rule  to  be  well  settled  that  the  legis- 
lature is  presumed  to  be  consistent  with  itself  ;  and,  if 
in  one  place  it  has  expressed  its  intentdistinctly,  it  will 
be  understood  not  to  have  changed  it  unless  that  intent 
clearly  appears.  The  lan^-uag-e  of  every  enactment, 
therefore,  will  l>e  construed,  so  far  as  possible,  to  be 
consistent  with  everj'  other  which  it  does  not  in  express 
terms  modify  or  repeal,  and  the  same  rule  applies  as  to 
the  several  parts  of  the  same  act.  The  revocation  or 
alteration  of  a  purpose  clearly  expressed  will  not  obtain 
if  all  the  words  of  the  ^ct  may  have  their  proper  opera- 
tion without  it.  So  too,  an  incidental  purpose  will  not, 
Drdinarily.  be  permitted  to  override  the  main  purpose 
of  the  a£t.  In  this  statute  the  ground  of  the  action  and 
the  conditions  on  which  it  may  be  broug-htare  given  by 
the  words  :  "The  land  so  occupied  has  not  been  appro- 
priated and  paid  for  by  the  corporation,  or  is  not  held 
by  any  agreement  in  writing  with  the  owner."  That 
which  follows  is  but  matter  of  detail.  It  is  a  direction 
as  to  the  form  of  the  petition.  It  is  a  permission,  also, 
that,  whenever  the  condition  described  has  arisen,  the 
pleader  may  alleg^e  that  the  company  has  no  right,  legal 
or  equitable,  and  warrants  the  inference  that,  within 
the  purview  of  the  act,  the  allegation  would  be  true. 
To  hold  that  a  railroad  company  which  has  acquired  the 
verbal  consent  of  the  owner  to  its  possession,  by  a  ver- 
bal afireement  to  pay,  which  it  has  wholly  repudiated, 
is  possessed  of  an  equitable  right  to  the  land,  which  in- 
terferes with  the  enforcement  of  this  statute,  would,  it 
seems  to  us,  work  an  unwarranted  modification  of  the 
ground  of  action  itself.  Such  holding  would  restrain 
the  operative  words,  and,  in  effect,  incorporate  a  quali- 
fication which  would  impair  the  beneficial  purposes  of 
the  enactment.  It  would  give  to  that  which  is  but  an 
incident  the  effect  of  abridging  the  principal  purpose. 
Whatever  else  may  have  been  intended  by  the  words 
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''rig-ht,  legal,  or  equitable,"  it  is  not  reasonable  to- 
assume  that  the  legislature  intended,  by  their  use  in 
this  connection,  to  impair  the  force  of  the  operative 
language  used,  by  adding  a  condition  which  would 
exclude  a  class  of  owners  from  the  benefits  of  the 
statute,  who,  by  any  natural  and  ordinary  construction 
of  language,  are  included. 

But  it  is  further  insisted  that  the  entry  of  the  com- 
pany in  this  case  could  not  have  been  unlawful,  because 
it  was  by  consent.  Hence,  it  is  to  be  inferred  from  the 
saving  clause  of  section  6449,  preserving  unimpaired  to 
owners  the  right  '*to  proceed  against  the  corporation  as 
in  all  other  cases  of  the  unlawful  entry  upon  lands," 
that  the  statute,  covering,  as  its  terms  express,  unlaw- 
ful entries  only,  cannot  be  held  to  cover  this  case.  We 
think  the  inference  does  not  follow.  The  effect  of  this 
clause  is  to  enlarge  the  remedy,  rather  than  to  curtail 
it ;  and  it  would  be  a  queer  use  of  logic  to  presume  that 
an  intention  to  enlarge  shows  also,  with  respect  to  the 
same  subject-matter,  an  intention  to  limit.  On  the  con- 
trary, the  clause  suggests  that  every  possession  save 
those  enumerated  is  unlawful ;  that  is,  every  entry  is 
unlawful,  within  the  scope  of  this  statute,  which  has 
not  been  preceded  or  accompanied  either  by  an  agree- 
ment in  writing  with  the  owner  or  by  appropriation  and 
payment.  And  it  would  follow  that,  where  there  has 
been  an  unlawful  entry,  the  owner  may  resort  to  any 
remedy  that  is  appropriate.  As,  for  instance,  if  the 
entry  was  without  his  knowledge  or  against  his  protest 
he  may  have  ejectment,  or  compel  appropriation,  or 
have  an  action  for  compensation,  as  best  suits  him  ;  or. 
if  he  had  knowledge  and  consented  to  the  entry,  he 
may  not  resort  to  ejectment,  but  may  either  demand  an 
appropriation,  or  affirm  the  appropriation  in  fact  made 
by  the  company,  and,  tendering  conveyance,  recover 
compensation. 

If  the  conclusions  hereinbefore  stated  are  correct, 

the  plaintiff  had  an  election  to  proceed  under 
f«^"c7Bp«MtiM.  ^^^  statute,  and  compel  an  appropriation,  or, 

accepting  the   acts  of   the  company  as  an 
appropriation,  sue  for  compensation.     If  he  resorted  to 
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the  former  remedy,  the  inquiry  mig-ht  include  as  Well 
damag-es  to  remaining-  lauds  as  compensation  for  the 
land  taken,  and  would  be  conducted  in  the  probate 
court,  inasmuch  as  that  court  alone  (save  under  excep- 
tional conditions  named  in  the  statute)  has  jurisdiction 
in  appropriation  proceedings.  If,  however,  he  preferred 
the  latter  remedy,  his  action  might  be  instituted,  as  it 
was  in  the  common  pleas.  But  the  remedy  in  the  latter 
court  could  go  no  further  than  compensation  for  land 
actually  taken.  To  broaden  the  inquiry  in  such  case 
into  an  assessment  of  damages  to  other  lands  would, 
practically,  make  an  appropriation  case  of  it,  and  we 
think  it  clear  that  the  statute  implies  that  jurisdiction 
to  entertain  such  inquiry  shall  (save  in  the  excepted 
instances)  be  confined  to  the  probate  court. 

As  to  the  proposition  that  the  claim  of  the  plaintiff 
is,  at  best,  a  chose  in  action  for  money  only, 
which  would  be  barred  in  six  years,  it  is  rrjMHiiir u  c«. 
sufficient  to  say  that  it  has  been  held  by  this  "uw-'lIbIuhmi, 
court,  in  Railroad  Co.  v.  O'Harra,  48  Ohio 
St.  343,  that  the  remedy  of  the  statute  is  a  substitute 
for  an  action  to  recover  the  possession  ;  and  in  Railroad 
Co.  V.  Perkins,  49  Ohio  St.  326.  that  the  lanp^uage  of 
the  act  imports  "that  the  land  remains  the  property  of 
the  owner  until  it  has  been  condemned  and  payed  for," 
"which  could  not  be  if  the  wrongful  entry  of  the  com- 
pany worked  an  appropriation  in  law,  and  converted  the 
claim  of  the  owner  for  land  into  one  for  money  only," 
which  decision  also  follows  the  O'Harra  Case  in  hold- 
ing that  the  right  is  not  barred  in  less  than  21  years. 
So  that,  if  plaintiff  elected  to  proceed  under 
the  statute,  he  mig-ht  commence  the  action  '""h'"!!"; 
within  the  time  above  named;  and,  if  his  ^ilntu' 
action  were  for  compensation  alone,  defend- 
ant concedes  that  he  would  have  six  years  in  which  to 
bring  it.  Having  a  choice  of  remedies,  the  plaintiff 
would  not  be  held  to  have  elected  until  some  steps  were 
taken  looking  to  an  enforcement  of  the  particular 
remedy  chosen.  The  defendants'  argument  upon  the 
statute  of  limitations  seems  to  proceed  upon  the  theory 
6  (M.  s.)  A.  &  E.  H.  Cas.— 32 
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that  the  plaintiff's  consent  to  the  entry  by  the  company 
was,  of  itself,  an  election  to  proceed  for  compensation 
only.  We  cannot  so  reg'ard  it.  It  is  mere  assumption 
at  best,  unreasonable  and  illiberal.  We  should  not 
presume,  in  the  absence  of  proof  tending"  to  establish 
it,  that  a  party  has  selected  his  least  valuable  alterna- 
tive. But,  aside  from  this,  the  assumption  is  utterly 
inconsistent  with  the  conclusion  already  announced, 
that  the  plaintiff  had  a  choice  of  remedies,  since 
it  makes  the  very  act  which  clothes  him  with  a  right  to 
a  choice  of  two  remedies  determine  conclusively  that 
he  has  but  one.  It  is  not  important  to  consider  here 
what  would  amount  to  an  election,  thoug'h  we  would 
suppose  that  it  sljould  be  some  unequivocal  act  not  con- 
sistent with  any  other  conclusion.  Therefore,  if  the 
six-years  limitation  applies  to  the  remedy  of  compensa- 
tion (and  we  do  not  find  it  necessary  to  determine 
whether  it  does  or  not),  a  demurrer  setting-  up  that 
statute  would  not  be  well  taken,  unless  it  appeared  by 
the  pleading*  that  six  years  had  elapsed  after  election 
made  and  before  suit.  And,  apply ingf  that  conclusion 
to  the  plaintiff's  second  amended  petition,  it  does  not 
appear  to  be  open  to  that  objection  ;  hence  the  demurrer 
to  that  pleading"  was  properly  overruled. 

These  conclusions  are  consistent  with  Railroad  Co. 
V.  Hambleton,  40  Ohio  St.  497 ;  Nail  &  Iron  Co.  r. 
Furnace  Co.,  46  Ohio  St.  544;  Pennsj^lvania  Co.  r. 
Piatt,  stipra  ;  Railroad  Co,  v.  O'Harra,  sufra;  Longf- 
worth  V,  Cincinnati,  48  Ohio  St.  637 ;  Railroad  Co.  r. 
Perkins,  stifra;  and  Daily  v.  The  State,  51  Ohio 
St.  348. 

Attention  is  called  by  counsel  to  Hatry  v.  Rail- 
way Co.,  1  Ohio  Cir.  Ct.  R.  426;  and  it  is  insisted 
that  the  question  here  is  ruled  by  the  decision  of 
the  circuit  court  in  that  case,  and  directly  by  para- 
g-raphs  6,  7,  and  8  of  the  syllabus  of  the  reported  opin- 
ion, and  that,  inasmuch  as  the  judg^ment  was  affirmed  by 
this  court,  these  paragraphs  declare  the  law  of  the 
present  case.  Possibly  the  conclusion  of  counsel  is  a 
natural  one,  although,  in  view  of  the  comment  upon  the 
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atry  Case  in  the  opinion  in  Railroad  Co.  i'.  Perkins, 
■pra,  we  do  not  see  how  it  can  be ;  but  it  is,  neverthe- 
ss,  a  mistaken  one.  The  fact,  however,  that  such  an 
ipression  obtained,  and  has  been  relied  upon  by  coun- 
1  in  this  and  in  some  other  cases,  makes  it  proper  to 
d  here  some  further  explanation.  The  case  in  this 
urt  was  entitled  "Hill,  Trustee,  i'.  Hatry  ci  a/.,"  and 
as  disposed  of  April  15,  1890  (23  Wkly.  Law  Bui. 
11),  by  an  announcement  containing-  the  following  : 
Judg-ment  on  petition  and  cross  petition  affirmed  on 
e  opinion  of  the  circuit  court,  reported  in  1  Cir.  Ct. 
.  426,  and  authority  of  Compton  i'.  Railroad  Co.,  45 
hio  St.  592."  The  points  made  in  this  court  by  the 
tition  in  error  and  cross  petition  in  error  (the  plead- 
g-s  referred  to  in  the  above  announcement)  did  not 
volve  any  question  affecting-  the  rig-ht  of  way  claim- 
its  in  the  court  below,  nor  were  any  of  them  parties 
the  case  in  this  court.  Hence  this  court  was  not 
ked  to  pass  upon  any  question,  legal  or  otherwise, 
volved  in  that  branch  of  the  case  below,  and  did  not 
tempt  to  do  so.  The  announcement  conveyed  to 
unsel  engaged  in  the  case,  and  others  familiar  with 
,  the  grounds  of  the  decision  here,  although  an  exara- 
ation  of  the  record  on  which  the  judgment  of  affirm- 
;ce  was  based  might  be  necessary  to  a  full  under- 
inding  by  others.  But  there  is  no  ground  whatever 
r  the  belief  that  the  paragraphs  of  the  syllabus  re- 
rred  to  wereafErmed  by  this  court. 
In  the  case  at  bar  the  circuit  court  declined  to  pass 
wn  alleged  errors  other  than  that  affecting  the  de- 
urrer  to  the  second  amended  petition.  The  judg- 
ent  of  that  court  will  be  reversed,  and  the  cause 
manded,  with  directions  to  pass  upon  the  remaining 
legations  of  error,  and  for  further  proceedings 
cording  to  law.     Judgment  reversed. 

KOIES. 

Eminent  Oomain^Election.— A  landowner  loses  none  of  his  rights 
permitting  a  railway  company  to  take   possession  of  his  taad 
thout  grant  or  condemnation.     Illinois  Cent.  R.   Co.   z:   Indiana, 
:.,  R.  Co.,  85  111.  211. 
The  company  in  such  a  case,  is  a  trespasser,  and  the  owner  may 
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maintaia  trespass  or  ejectment,  or  enjoin  the  construction  of  the 
road  until  compensation  is  ascertained  and  paid.  Jones  v.  New 
Orleans,  etc.,  R.  Co.,  70  Ala.  227,  14  Am.  &  Eng^.  R.  Cas.  217;  Lyon 
V.  Green  Bay,  etc.,  R.  Co.,  42  Wis.  538. 

Special  Proceedings  in  Ohio. — The  owner  of  land  unlawfully  appro- 
priated by  a  railroad  having"  power  to  appropriate  land  may  recover 
compensation  and  damages,  by  special  proceeding's,  under  Ohio 
Rev.  Stat.,  §^  6448-6450,  or  the  land  itself,  as  in  other  cases  of  un- 
lawful entry.  Atlantic,  etc.,  R.  Co.  v.  Robbins,  35  Ohio  St.  531, 
reconciled  in  Grafton  v.  Baltimore,  etc.,  R.  Co.,  21  Fed.  Rep.  309,  17 
Am.  &  Eng.  R.  Cas.  200. 

Waiver  of  Remedies  by  Owner. — If  the  owner  of  lands,  by  express 
or  tacit  consent,  permits  a  railroad  company  to  enter  thereon,  con- 
struct its  roadbed  and  track,  and  occupy  the  same  for  the  purposes 
of  a  railroad,  he  thereby  waives  his  remedy  by  injunction  or  action 
for  the  trespass,  and  is  relegated  to  proceeding's  to  have  his  com- 
pensation and  damages  assessed.  Milwaukee,  etc.,  R.  Co.  v. 
Strange,  63  Wis.  178,  20  Am.  &  Engr-  R.  Cas.  413.  In  such  case  the 
landowner  assumes  to  the  company  the  relation  of  a  vendor  who 
sells  real  estate  on  a  credit ;  and  while  he  holds  the  title,  equity 
will  enforce  his  claim  to  compensation  against  the  land,  as  it  would 
a  vendor's  lien.  Organ  v,  Memphis,  etc.,  R.  Co.,  51  Ark.  235, 39  Am. 
&  Eng.  R.  Cas.  75.  Or  he  may  sue  for  the  value  of  the  land  taken. 
Cunningham  v.  San  Saba  County,  1  Tex.  Civ.  App.  480. 

Recovery  by  Tenant  by  the  Curtsey. — A  railroad  company  entered 
upon  land  in  which  plaintiff's  wife  had  a  third  interest,  and  occu- 
pied the  same  for  the  purpose  of  a  station  for  some  years  without 
plaintiff's  knowledge.  His  wife  died,  leaving'  him  an  estate  of 
curtsey  therein.  It  appeared  that  the  company  occupied  the  whole 
of  the  premises,  that  they  were  so  situated  that  it  was  impossible  to 
set  off  a  third,  aud  that  there  could  be  no  joint  occupancy,  from  the 
nature  of  the  use.  It  was  held  that  plaintiff  was  entitled  to  recover 
a  third  of  the  value  of  the  use  and  occupation  of  the  premises. 
Muldowney  v.  Morris,  etc.,  R,  Co.,  42  Hun  (N.  Y.)  444.  And  inclu- 
ded in  such  suit  damages  for  the  injury  inflicted  by  the  taking. 

Injury  to  Tenant. — Where  a  company,  in  violation  of  a  contract 
with  the  landlord,  enters  upon  land  held  by  a  tenant  and  destroys 
his  crops,  it  is  liable  to  the  tenant  for  thedamag'es  he  thus  sustains. 
Louisville,  etc.,  R.  Co.  v,  Faulkner,  2  Head  (Tenn.)  65. 

Trover  for  Materials. — The  Pa.  Lateral  Railroad  Act.  of  May  5, 
1832,  is  not  intended  to  g^ive  the  petitioner  more  than  a  privilege  to 
open,  construct,  compel,  and  use  a  railway  through  the  land  of 
another.  He  may  use  material  from  the  right  of  w^ay  to  construct 
the  road,  but  coal  displaced  belongs  to  the  owner  of  the  fee,  and  he 
may  maintain  trover  for  its  conversion.  Lyon  v.  Gormley,  53  Pa. 
St.  261. 

Such  Action  will  not  Lie  if  Land  is  Recoverable. — The  owner  of 
land  unlawfully  and  wrongfully  taken  cannot  maintain  an  action 
for  the  value  of  the  land  so  taken  and  appropriated,  and  also  dam- 
ages accruing'  by  reason  of  such  taking  and  appropriation,  if  the 
circumstances  are  such  that  he  may  recover  the  land  itself.  At- 
lantic, etc.,  R.  Co.  V,  Robbins,  35  Ohio  St.  531,  distinguishing l>^^' 
ton,  etc.,  R.  Co.  v,  Lewton,  20  Ohio  St.  401. 

In  one  case  it  is  held  that  he  may  recover  possession  in  an  action 
of  forcible  entry  and  detainer. 
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Mitchell  I'.  Illinois,  etc.,  R.  etc.,   Co.,  68  111,  286,  where  the  com- 

ny  forcibly  took  possession  pending-  an   appeal,   without  g-iving- 

e  "bond  required  by  statute. 

He  is  not  bound  to  resort  to  mandamus  to  compel  the  company  to 

ve  the  land   condemned.     Allen  v.  Wabash,   etc.,   R.   Co.,  84  Mo. 

6;  Lewis  ;'.  Seattle,  5  Wash.  741. 

He  may  waive  such  proceedings,   and  elect  to  regard   the  act  of 

e  company  as  done  under  the   right  of  eminent   domain,   and  re- 

ver  a  just  compensation. 

Oregon  v.   Memphis,  etc..  R.   Co.,  51  Ark.  235,  39  Am.  &  Eng.  R. 

is.  75 ;  Little  Rock,  etc.,  R.  Co.  v.  McGehee,  41  Ark.  202,  20  Am.  A 

ig.   R.  Cas.  82:  U.   S.   v.  Great  Falls  Mfg.   Co.,  112  U.   S.  645; 

ihen  V.  St.  Louis,  etc.,  R.  Co.,  34  Kan.  158,  22  Am.  &  Eng.  R.  Cas. 

6 ;  Highland  Ave.  etc.,  R.  Co.  i'.  Matthews,  99  Ala.  24. 


Lewiston  &  A.  H.  R.  Co.* 

[Supreme  Judicial  Court  of  Maine,  Feb.  24,  iSgj.) 

Street  Railways— Right  of  Way.— Electric  street  cars  have,  in  a 
alified  way  at  least,  the  right  of  way,  as  against  persons  travel- 
5  on  foot  or  with  teams  and  carriages,  in  the  same  manner  as  or- 
lary  steam  railroads  have  :  and  all  such  persons  should  carefully 
serve  the  movements  of  street  cars,  when  likely  to  meet  them, 
d  leave  them  an  unot>structed  passage,  as  well  as  tliey  reasonably 

Same— Care  to  be  Exercised  by  Employees.— Great  care  must  also 
exercised  by  motormen  and  conductors  on  the  street  cars  to  see 
It  no  injury  be  caused  by  themselves  to  either  persons  or  prop- 
ty.  Street  cars  are  granted  very  great  privileges  out  of  the  pub- 
right,  and  their  treatment  of  the  public  must  be  rea.sonable  in 
turn  ;  so  that  when  a  person  or  a  team,  through  accident  or  mis- 
dgment,  or  for  any  cause,  be  caught  in  any  position  of  peril  by 
ming  in  close  Contact  with  a  car,  it  is  the  duty  of  those  managing 
e  car  to  use  all  possible  effort  to  avoid  collision  or  injury. 
Care  to  be  Exercised  by  Travelers  In  Street.— Any  person  driving 
liorse  on  the  street,  especially  an  unbroken  or  uncertain  animal, 
ould  exercise  very  great  care  and  caution  so  as  to  pass  the  cars 
fely.  But  he  is  not  to  be  debarred  from  reasonable  opportunities 
a  reasonable  manner  to  exercise  his  horse,  young  or  old,  spirited 
dull,  in  the  presence  of  either  stationary  or  moving  cars,  in  or- 
r  to  accustom  his  horse  to  such  sights  and  sounds  as  the  running 
ra  produce,  if  he  can. 
(Official.) 

'Frightening  Horses.— See  note  5  Am.  &  Eng.  R.  Cas.  N.  S.  p. 
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This  was  an  action  on  the  case  by  Samuel  G.  Fle- 
welling"  ag-ainst  the  Lewiston  &  Auburn  Horse-Rail- 
road Company  to  recover  damajres  for  personal  injuries 
cu«  stated  Sustained  by  the  plaintiff  in  a  collision  be- 

tween one  of  the  defendant's  electric  cars, 
and  the  plaintiff's  horse  and  road  cart,  which  he  was 
driving"  along-  Pine  street,  in  the  city  of  Lewiston, 
April  25,  1895.  The  jury  returned  a  verdict  for  the 
plaintiff,  damag-es  82,797.85,  and  defendant  moves  for 
new  trial.      Overruled, 

Plaintiff's  first  count  alleg-ed  a  g'reat  and  unlawful 
speed  of  the  car,  and  the  consequent  loss  of  control  of 
the  car.  His  second  count  alleged  a  rate  of  speed  in 
excess  of  that  allowed  by  the  city  ordinance. 

Second  Count  of  Declaration. 

'*Also  for  that  the  said  defendant  corporation,  on 
the  25th  day  of  April,  1895,  owned  and  was  then  oper- 
ating* a  street  railway  in  said  Lewiston,  and  then  and 
there  using  its  said  business  cars  driven  along  the 
street  by  means  of  electricity ;  that  on  said  day,  while 
the  plaintiff  was  lawfully  driving  his  team,  consisting? 
of  his  horse  and  road  cart,. to  which  his  horse  was 
properly  harnessed,  said  horse,  harness,  and  road  cart 
being  then  and  there  suitable  and  proper  to  be  used  by 
him,  over  and  upon  Pine  street,  a  public  highvs^y  in 
said  Lewiston  whereon  said  defendant  was  then  and 
there  maintaining  its  track  and  operating  and  driving* 
its  cars  as  aforesaid,  said  plaintiff  being  then  and  there 
in  the  exercise  of  due  and  proper  care  and  without  neg- 
ligence on  his  part,  an  electric  car  of  the  defendant, 
then  and  there  managed,  controlled,  directed,  govern- 
ed, and  operated  b)'  the  servants  and  agents  of  the  de- 
fendant, said  car  being  then  and  there  propelled  by  the 
defendant  at  a  rate  of  speed  greatly  in  excess  of  the 
maximum  rate  of  speed  prescribed  by  law  and  the  or- 
dinances of  the  city  of  Lewiston  in  such  case  made  and 
provided,  and  in  violation  of  said  ordinances,  was  then 
and  there,  negligently,  carelessly,  and  at  an  undue,  un- 
reasonable, dangerous,   and    unlawful   rate  of  speed, 
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riven  by  the  said  defendant  against  the  road  cart  con- 
lining*  the  plaintiff,  so  that  the  plaintifE  was  then  and 
dere  thrown  suddenly  and  with  g-reat  force  and  vio- 
;nce  from  his  seat  down  upon  the  ground,  and  upon 
le  track  of  the  defendant,  was  stunned  by  the  fall, 
is  rig-ht  hand  run  over  b}'  a  wheel  of  said  car,  his 
ody  bruised  and  jammed,  his  \eg  and  body  severely 
urned  by  the  electric  current,  and  he  then  and  there 
Listained  other  great  and  painful  bodily  injuries,  ex- 
^rnal  and  internal,  in  consequence  of  which  he  suffer- 
i  greatly  in  body  and  mind,  was  compelled  to  have  his 
lid  right  hand  amputated,  to  submit  to  a  long  course 
f  medical  and  surgical  treatment  for  his  recovery  from 
lid  injuries,  and  put  to  great  expense  for  medicine, 
ledical  attendance,  and  nursing,  and  has  been  other- 
■ise  greatly  damaged.     Plea,  general  issue." 

The  plaintiff  offered  testimony  showing  that  on  April 
5,  1895,  Fast  Day,  about  3  o'clock  in  the  afternoon,  he 
ras  driving  on  Pine  street  in  Lewiston,  on  the  right- 
md  side  of  the  street,  in  a  road-cart,  so-called,  a  two- 
■heeled  vehicle,  drawn  by  his  horse  four  years  old, 
id  weighing  about  1,100  pounds, — a  horse  of  gentle 
isposition,  well  broken  to  harness,  and  accustomed  to 
ectric  cars.  At  a  point  in  said  street  opposite  the 
;sidence  of  Z.  Blouin.  he  met  a  car  of  the  defendant 
Drporation.  The  sidewalk  was  full  of  people  going 
1  a  ball  game.  The  track  of  the  defendant  was  in  the 
;ntre  of  the  street,  which  is  50  feet  wide  from  street 
ne  to  street  line  outside  limits.  The  street  along  by 
le  place  of  the  accident  is  practically  level. 

The  horse  of  the  plaintiff  and  the  car  of  the  defend- 
it,  coming  from  opposite  directions,  were  approaching 
ich  other.  The  horse,  when  at  a  point  about  60  feet 
-  more  from  the  approaching  car,  began  to  act  afraid 
:  it,  and  tried  to  sheer  towards  the  sidewalk.  The 
taintiff  reined  his  horse  firmly,  to  keep  in  the  street 
id  avoid  running  down  the  people  on  the  sidewalk, 
'he  car,  as  the  plaintiff's  evidence  shows,  was  running 
;ry  fast,  and  the  heavy  current  was  snapping  and 
uzzing  on  the  trolley  line.     The  spectacle  terrified 
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the  horse.  Not  being-  allowed  to  dash  upon  the  side- 
walk, the  horse,  in  his  fright  and  terror,  suddenly 
bolted  across  the  track,  in  the  face  of  the  car.  The 
car  collided  with  the  vehicle  of  the  plaintiff  with  great 
force.  So  great  was  the  force  that  the  brake  of  the 
car,  a  rod  of  iron  1 J4  inches  in  diameter,  was  broken 
short  off  by  the  collision.  The  road  cart  of  the  plaintiff 
was  instantly  demolished,  and  the  plaintiff  and  his 
companion  were  thrown  and  dragged  upon  the  ground 
until  the  car  could  be  stopped.  The  injuries  of  the 
plaintiff  were  severe.  His  back  was  injured.  His 
head  was  cut  by  a  gash  four  inches  long.  His  left 
hand  was  burned  to  a  blister.  His  right  leg  was 
burned.  And  his  right  hand  was  crushed  and  had  to 
be  amputated. 

On  the  other  hand,  the  defendant  contended  that  the 
plaintiff  was  guilty  of  contributory  negligence ;  that 
the  defendant  was  guilty  of  no  negligence,  was  not 
running  its  cars  at  an  unlawful  or  unreasonable  rate  of 
speed,  and,  even  if  it  was,  such  speed  neither  caused 
nor  contributed  to  the  accident.  The  defendant  claimed 
that  the  undisputed  facts  were  substantially  as  follows : 

The  plaintiff  at  the  time  of  the  accident  was  engaged 
in  handling  and  selling  horses  at  Symonds'  Stable,  in 
Lewiston.  The  colt  which  the  plaintiff  was  driving* 
was  one  of  a  car  load  of  horses  brought  from  Kansas 
by  a  Mr.  Poor,  which  arrived  April  8th,  being  17  days 
before  the  accident  occurred,  on  Fast  Day,  the  25th. 
There  was  an  unusual  number  of  teams  and  cars  in  the 
street  on  that  day.  The  plaintiff  harnessed  this  horse 
into  the  road  cart,  took  in  Frank  Edgecomb,  whose 
brother  wanted  to  buy  a  horse,  and  rode  out  into  the 
streets.  They  drove  up  through  Main  street,  passing 
a  car  in  Haymarket  square,  through  Sabattus  street  to 
Pine  street,  which  they  entered  near  Nichols  Park. 
They  were  scarcely  in  Pine  street  when  the  car  was 
noticed  coming  up  the  street,  then  at  a  long  distance 
from  them.  They  proceeded  down  the  street  until 
they  came  into  collision  with  the  car  near  Mr.  Blouin's 
house. 
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W.  //,/iKikins,  for  plaintiff. 

W.  J/.  White  and  S.  M.  Carter,  for  defendant. 

Peters.  C.  J.  We  apprehend  that  electric  street 
:ars  have,  in  a  qualified  way  at  least,  the  rifjhtof  way, 
IS  a^inst  persons  on  foot  or  traveling  with  carriag:es 
md  teams,  in  the  same  manner  as  ordinary 
iteam  railroads  have.  And  all  persons  i'J'ii'io*'w"''~ 
sassing'  on  foot  or  traveling'  by  the  common 
nethods  on  the  highways  should  carefully  observe  the 
novements  of  the  street  cars,  and  leave  them  an  unob- 
itructed  passag^e.  as  well  as  they  reasonably  can. 

But  great  care  must  also  be  observed  by  conductors 
ind  drivers,  or  motormen,  upon  the  cars,  to  see  that  no 
njury  be  caused  by  themselves  to  persons 
ir  teams.  Street  railroads  are  granted  very  J'^'rjj"',;  '\^ 
rreat  privileges  nut  of  the  public  right,  and  piVj™.  ' 
.heir  treatment  of  the  public  must  be  reas- 
mable  in  return  ;  so  that  when  a  person  or  a  team, 
.hrough  accident  or  misjudgment,  or  for  any  cause,  be 
:aught  in  a  position  of  any  peril  by  coming  in  collision 
)r  close  contact  with  the  cars,  it  is  the  duty  of  those 
vho  are  managing'  the  cars  to  use  all  possible  effort, 
jy  slackening  the  speed  of  a  car  or  stopping  it  alto- 
rether,  in  order  to  avoid  injury.  If  a  horse  driven  by 
I  traveler  appears  to  be  restive  or  refractory  at  the 
iight  of  a  moving-  car.  the  movement  of  the  car  should 
le  managed  in  such  a  way  as  to  relieve,  if  possible,  the 
raveler  in  his  dilemma.  For  these  reasons,  as  well 
IS  for  the  general  safety  of  passengers  within  and  per- 
sons outside  of  the  cars,  the  rate  of  speed  should  be 
■easonable,  according  to  circumstances. 

The  city  ordinance  of  Lewiston  limits  the  cars  of 
.his  road  to  a  speed  of  five  miles  an  hour. 

On  both  points  to  be  considered,  more  especially  on 
.he  second,  the  case  in  hand  is  a  somewhat  close  one. 
rhe  plaintiff  contends  that  the  car  with  which  his 
lorse  and  carriage  collided  was  running  at  the  time  at 
in  extraordinary  and  reckless  rate  of  speed.  This 
wsition  of  fact,  as  maintained  by  the  plaintiff,  is 
itrongly  contested  by  the  defendant ;  and  while  there 
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is  much  testimony  bearing*  on  this  contention  pro  and 
con,  we  cannot  very  well  assume  the  decision  of  the 
question  ourselves,  and  determine  that  the  jury  com- 
mitted a  mistake.  The  implication  of  the  verdict  is 
that  the  unreasonable  speed  of  the  car  caused  or  in- 
creased the  frigfht  of  plaintiff's  horse,  thereby  causing- 
the  accident  by  which  the  plaintiff  received  his  very 
serious  injury.  \ 

^   The  more  doubtful  question,   perhaps,  is  whether  or 
not  the  plaintiff  was  himself  g'uilty  of  some 
Caw  to  be  Exer-    rccklessuess   and   carelessness   which  con- 
In  Street.  tnbuted  in  causing-  the  injury.    Any  person 

driving"  a  horse  on  the  street,  especially  an 
uncertain  and  unbroken  animal,  when  likely  to  meet  a 
car,  should  exercise  very  g'reat  care  and  prudence,  so 
as  to  cope  with  the  occasion  with  safety,  and,  if  he  fails 
to  do  so,  he  enters  on  a  reckless  experiment  at  his  own 
risk.  At  the  same  time  he  is  not  to  be  debarred  from 
reasonable  opportunities,  in  a  reasonable  manner,  to 
exercise  his  horse,  young"  or  old,  spirited  or  dull,  in 
the  presence  of  either  stationary  or  moving-  cars,  in 
order  to  accustom  his  horse  to  them  if  he  can. 

The  horse  driven  by  the  plaintiff  w^hen  he  was  in- 
jured was  but  four  years  old.  But  his  driver  was  an 
experienced  and  fearless  horseman,  and  he  says  that, 
during-  the  17  days  he  had  owned  him  prior  to  the  ac- 
cident, he  had  been  driven  frequently  by  the  cars  with- 
out his  showing-  any  sig-n  of  fear  or  frig-ht,  and  was  a 
horse  of  g'ood  natural  disposition. 

The  defense  strong-ly  urg-es  that  he  could  have  and 
should  have  turned  off  into  a  cross  street  when  his 
horse  beg-an  to  misbehave,  and  that  in  that  way  there 
was  an  easy  opportunity  to  have  avoided  the  collision, 
and  the  plaintiff  explains  his  conduct  in  that  respect 
upon  his  theory  of  the  situation. 

Although  there  is  force  in  the  position  of  the  defense, 
still  we  hardly  think  we.  should  overrule  the  implied 
finding-  of  the  jury  on  this  point  even,  and  so  we  there- 
fore feel  constrained,  all  things  considered,  to  allow 
the  verdict  to  stand. 

Motion  overruled. 
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State  (Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor) 
City  of  Cape  May  ei  al.* 

{Supreme  Court  of  Netv  Jersey,  Nov.  5,  /S0.) 

Street  Railways— Ordinance  Regulating  Speed  of  Cars— Validity,— 
Lt  is  within  the  authority  of  a  city,  under  its  police  power  to  reg'U- 
att  the  use  of  the  public  street-t.  to  enact  an  ordinance  limiting  the 
■ate  of  speed  at  which  electric  trolley  cars  of  a  street  railway  for 
:he  carria|:;:e  of  passeng'ers  may  be  operated  in  such  streets. 

Same.— The  ordinance  will  not  be  set  aside  unless  it  be  an  un- 
'easonable  interference  with  the  franchise  or  privileg'e  conferred 
ipon  the  street  railway. 

(Syllabus  by  the  Court.) 

Argued  November  term,  1895,  before  Garrison 
ind  LiPPlNcOTT,  JJ. 

E.  A.  Armstrong;  for  prosecutor.  ' 

D.  J.  Paiicoast,  for  defendants. 

LiPPiNCOTT.  J.     At  a  meeting:  of  the  city  council  of 
he  city  of  Cape  May,  held  on  July  9,  1895,  the  follow- 
ng  ordinance  was  adopted,  to  wit: 
"An  ordinance  reg-ulating-  the  speed  of  passeng'er  cars, 

operated  by  trolley  or  electric  power  in  the  streets 

of  the  city  of  Cape  May. 

"Section  1.  Be  it  ordained  and  enacted  by  the  inhali- 
tants  of  the  city  of  Cape  May,  in  council  assembled, 
Lud  it  is  hereby  enacted  by  the  authority  of  the  same, 
hat   hereafter  all   passenger   cars  operated  tmiuud 

)y  trolley  or  electric  power  within  the  lim- 
ts  of  the  city  of  Cape  May  shall  not  run  at  a  speed 
greater  than  six  miles  per  hour  within  said  city  limits. 

"Sec.  2.  And  it  is  further  ordained  and  enacted  that 
)y  the  authority  aforesaid,  that  every  person  or  corpo- 
■ation  offending'  aguiastthe  provisions  of  said  ordinance 

'See  notes  at  end  of  case. 
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shall  be  subject  to,  and  be  liable  to  pay,  a  penalty  of 
thirty  dollars  for  each  and  every  violation  of  the  same. 

*'Sec.  3.  And  be  it  further  ordained  and  enacted  that 
this  ordinance  shall  take  effect  immediately." 

The  writ  of  certioraH  in  this  case  is  sued  out  to  re- 
view the  legality  of  this  ordinance.  For  the  statutes 
under  which  the  prosecutor  was  organized  as  a  corpo- 
ration, reference  may  be  made  to  the  case  of  Cape 
May,  D.  B.  &  S.  P.  R.  Co.  v.  City  of  Cape  May  (N. 
J.  Sup.)  34  Atl.  397.  It  is  operating  in  the  streets  of 
the  city  of  Cape  May  as  an  electric  street  railway. 
This  ordinance,  so  far  as  the  procedure  of  the  city 
council  of  the  city  of  Cape  May  is  concerned,  was 
passed  in  the  manner  prescribed  by  the  charter  of  the 
citv.  The  only  reason  on  certiorari  worthy  of  serious 
consideration  is  that  the  city  council  is  without  lejjal 
power  to  pass  an  ordinance  of  this  character,  affecting 
the  prosecutor,  which  is  a  trolley  or  electric  street 
railway  constructed  and  operated  in  the  streets  of  that 
city  ;  or,  in  other  words,  it  is  not  within  the  power  of 
the  city  to  reg"ulate  by  ordinance,  the  speed  at  which 
cars  may  run  through  the  streets  of  that  city. 

The  charter  of  the  city  of  Cape  May  (I^ub.  Laws 
1875,  p.  206,  §§  19,  20)  authorizes  the  city  council  to 
pass  ordinances  **to  regulate  the  streets  and  prescribe 

the  manner  in  which  corporations  and  per- 
5rd7naii?"R«lroi».  ^ons  shall  exercise  any  privilege  granted  to 
y,","fjjp**^*'^*"-them  in  the  use  of  the  same  ;  to  prevent  im- 
moderate driving  or  riding  in  the  streets ; 
and  to  regulate  the  running  of  locomotive  engines  and 
railroad  cars  therein"  ;  also,  to  provide  by  ordinance 
for  the  protection  of  persons  and  property.  Section  44 
of  an  act  for  the  incorporation  of  street-railway  compa- 
nies, and  to  regulate  the  same,  approved  April  6,  1886 
(Gen.  St.  p.  3219),  provides  that  the  board  of  aldermen, 
common  council,  or  township  committee  may  from  time 
to  time  establish  such  reasonable  regulations  as  to  the 
rate  of  speed  and  mode  of  the  use  of  the  track  as  the 
interest  and  convenience  of  the  public  may  require,  and 
enforce  the  same  by  lawful  penalties.     I  think  that. 
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under  these  statutes,  there  can  be  no  question  of  the 
power  of  the  city  council  to  pass  the  ordinance  in  ques- 
tion. It  is  the  exercise  of  a  police  power,  if  without 
express  authority  of  the  charter  of  the  city,  yet  it  can 
be  implied  from  the  power  in  the  public  interest  to 
regulate  use  of  the  streets  of  the  city.  In  the  case  of 
Consolidated  Tract.  Co.  v.  City  of  Elizabeth  (N.  J. 
Sup.)  34  Atl.  146,  Mr.  Justice  Depue  declares  the 
ffeneral  principle  to  be  that  "the  power  of  a  municipal- 
ity by  ordinance  to  make  reasonable  regulations  con- 
trolling the  operation  of  street-railway  companies 
within  the  city  is  undoubted.  The  franchise  granted 
to  these  companies  to  use  the  streets  of  the  city  for 
railroad  purposes  affords  no  immunity  from  any  police 
control  to  which  a  citizen  would  be  subjected.  In  this 
case  the  limitation  of  the  exercise  of  this  police  power 
is  discussed.  See,  also,  Trenton  Horse  Rj-.  Co.  v. 
Inhabitants  of  City  of  Trenton,  53  N.  J.  Law,  132 ; 
North  Hudson  Co.  R.  Co.  z:  Mayor,  etc.,  of  City  of 
Hoboken,  41  N.  J.  Law,  71  ;  Booth,  St.  Ry.  Law,  §§ 
323.  239 ;  Halsey  v.  City  of  Newark,  54  N.  J.  Law. 
102.  The  ordinance  in  question  does  not  unreasonablj' 
interfere  %vith  the  franchises  conferred  on  street-rail- 
way companies  by  the  legislature.  Allen  v.  Jersey 
City,  53  N.  J.  Law,  522.  22  Atl.  257  ;  Dry  Dock.  Ei. 
B.  &  B.  R.  Co.  V.  Mayor,  etc.,  of  City  of  New  York, 
47  Hun,  221.  It  being  within  the  power  of  the  city 
council  to  regulate  their  speed  in  the  street,  it  must  be 
found,  in  order  that  the  ordinance  be  set 
aside,  that  it  was  unreasonable,  or  that  it 
unreasonably  interfered  with  the  franchise  of  the  com- 
pany and  the  privileges  granted  it  by  the  city.  Rail- 
way Co.  V.  Steen,  42  Ark.  *321  ;  Booth,  St.  Ry. 
Law,  §  229.  The  rate  of  speed  fixed  by  this  ordinance 
would  appear  to  be  reasonable  and  ordinarily  con- 
sidered as  one  necessary  for  the  fair  protection  of  pub- 
lic travel  in  the  public  streets.  There  appears  to  be  no 
evidence  in  the  case  to  show  that  it  is  not  so  considered. 
The  conclusion  is  that  the  ordinance  is  within  the  exer- 
cise of  the  police  power  of  the  city.     This  ordinance  is 
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legislative  in  its  character,  and  reasonable  in  its  pur- 
pose and  effect.  The  proceeding's  of  the  city  council 
in  its  adoption  and  the  ordinance  adopted  must  be  af- 
firmed f  with  costs. 


NOTES. 

Regulating  Rate  of  Speed.—  (See  8  Rap.  &  Mack's  Dig.  676.)  In 
view  of  the  danger  to  human  life  occasioned  by  the  rapid  moving 
of  cars  along  a  crowded  street  such  regulations  cannot  be  held  un- 
reasonable except  in  the  most  extreme  cases.  Whitson  v,  Frank- 
lin, 34  Ind  392 ;  Com.  v.  Temple,  14  Gray  (Mass.)  69.  And  it  is  neg- 
ligence per  se  not  to  observe  such  regulations.  Weber  v.  Kansas 
City  Cable  Ry.  Co.,  100  Mo.  200. 

In  Mahan  v.  Union  Depot,  etc,  Co.,  34  Minn.  29,  it  was  held  that 
the  running  of  an  engine  at  a  speed  prohibited  by  the  ordinance 
was  evidence  of  negligence.  See  also  Kelly  v.  Union  R.,  etc.. 
Transit  Co.,  95  Mo.  279;  35  Am.  &.  Bng.  R.  Cas.  3%. 

Robertson  z/.  Wabash,  etc.,  R.  Co.,  84  Mo.  119,  holding  that  a 
town  having  power  to  pass  **  by-laws  and  ordinances  for  the  regula- 
tion and  police  of  such  town,"  has  authority  to  regulate  the  speed 
of  railway  trains  so  as  to  protect  life  and  property. 

In  Hanlon  v.  South  Boston  Horse  R.  Co.,  129  Mass.  310,  which 
was  an  action  against  a  street  railway  company  for  an  injury 
caused  by  careless  driving,  the  fact  that  at  the  time  of  the  injury 
the  car  was  being  driven  at  a  speed  prohibited  by  the  city  ordi- 
nance was  held  to  be  evidence  of  negligence  on  the  part  of  the  cor- 
poration, though  not  conclusive  evidence.] 

A  city  no  doubt  has  the  power,  for  the  protection  of  its  citizens 
and  their  property,  to  regulate  the  mode  of  propelling  cars  within 
its  limits,  to  say  whether  steam  or  horse  power  shall  be  employed, 
and  to  prescribe  the  rate  at  which  they  may  move.  Donnaher  v. 
State,  16  Miss.  649. 

The  charter  of  a  city  conferred  power  upon  the  common  council 
to  pass  ordinances  necessary  and  proper  for  the  good  government, 
order,  and  protection  of  persons  and  property  ;  also  power  to  pre- 
scribe the  manner  in  which  corporations  or  persons  shall  exercise 
any  privilege  granted  to  them  in  the  use  of  any  street.  Held.,  that 
under  either  of  these  powers  reasonable  regulations  controlling  the 
running  of  street-cars  mav  be  adopted.  State  v.  Trenton,  53  N.  J. 
L.  132,  Atl.  Rep.  1076. 
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State  (Cape  May.  D.  B.  &  S.  P.  R.  Co.,  Prosecutor) 


City  of  Cape  May  ct  al. 

[Supreme  Court  of  New  Jersey,  Nov.  5.  iSg6.) 

M  unicipal  Corporations— Street  Railways — Validity  of  Ordinance. — 
A  city  council,  under  the  charter  of  the  city,  which  confers  power 
upon  the  council  to  make  ordinances  to  regulate  the  public  streets, 
to  prevent  immoderate  driving  or  riding,  to  provide  the  manner  in 
which  corporations  or  persona  shall  exercise  any  privilege  granted 
to  them  in  the  use  of  the  streets,  to  regulate  the  running  of  locomo- 
tive engines  and  railroad  cars  therein,  and  to  protect  persons  and 
property,  is  authorized  to  enact  an  ordinance  that  all  passenger 
cars  operated  by  trolley  or  electric  power  in  the  streets  of  the  city 
shall  have  proper  and  suitable  fenders  on  the  front  of  auch  cars  to 
prevent  accident,  and  that  it  shall  be  unlawful  to  operate  stich  cars 
in  the  streets  of  the  citv  without  such  fenders. 

(Syllabus  by  the  Court.) 

Argued  November  term,  1896,  before  Garrison 
lud  LiPPlNCOTT,  JJ.     Dismissed. 

E.  A.  Armstrong;  for  prosecutor. 
D.  J.  Pancoast,  for  defendants. 

LiPPiNCOTT,  J.  On  the  9th  day  of  July,  1895,  the 
:ity  council  of  the  city  of  Cape  May  passed  the  follow- 
ing' ordinance,  to  wit ;  "An  ordinance  requiring  the 
use  of  fenders  on  all  passenger  cars  operated  by  trolley 
ar  electric  power  in  the  streets  of  the  city  of  Cape 
May.  Section  1.  Be  it  ordained  and  enacted  by  the 
inhabitants  of  the  city  of  Cape  May  in  city  council 
issembled,  and  it  is  herebj'  enacted  by  the  authority  of 
the  same  :  That  hereafter  all  passeng^er  cars  operated 
by  trolley  or  electric  power  in  the  streets  of  the  city  of 
Cape  May  shall  have  proper  and  suitable  fenders  on 
the  front  of  said  cars  to  prevent  accidents,  and  that  it 
ihall  be  unlawful  to  operate  street  cars  within  the  city 
ivithoutsuch  fenders."     Section  2  provides  a  penalty 
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for  a  violation  of  this  ordinance,  and  section  3  pro\'ides 
that  it  shall  take  effect  immediately.  This  certiorari 
has  been  brougfht  to  review  this  ordinance. 

The  ordinance  in  this  case  was  passed  by  the  council 
in  the  manner  prescribed  by  the  city  charter.  The 
city  charter  of  the  city  of  Cape  May  authorizes  the  city 
council  thereof  to  enact  ordinances  to  regulate  the 
streets  of  the  city,  to  provide  for  the  manner  in  which 
corporations  and  persons  shall  exercise  any  privilege 
gfranted  to  them  in  the  use  of  the  same,  to  prevent  im- 
moderate driving"  or  riding-  in  the  streets,  to  regulate 
the  running-  of  locomotive  eng'ines  and  railroad  cars 
therein,  and  such  ordinances  as  they  may  deem  neces- 
sary for  the  g-ood  g-overnment,  order,  and  protection  of 
persons  and  property.  P.  L.  1875,  p.  206,  §§  19,  20  ; 
Gen.  St.  p.  312.  The  prosecutors  are  operating  an 
electric  street  railway  on  the  streets  of  the  city  of 
Cape  Mav,  under  an  ordinance  granting  it  that  privi- 
lege. Cape  May,  D.  B.  &  S.  P.  R.  Co.  v.  City  of 
Cape  May  (N.  J.  Sup.)  34  Atl.  397.  It  has  been  held 
at  the  present  term  of  this  court  that  ordinances  passed 
by  the  city  council,  reasonably  regulating  the  rate  of 
speed  at  which  the  prosecutor  shall  run  its  cars  through 
the  streets,  and  also  to  compel  it  to  make  full  stops  be- 
fore crossing  intersecting  streets,  are  valid  regulations  in 
the  exercise  of  the  police  powers  implied  from  the  au- 
thority granted  by  the  charter  of  the  city  to  the  coun- 
cil. Such  ordinances,  being  reasonable,  will  be  sus- 
tained. It  is  difficult  to  perceive,  in  view  of  the  stat- 
utory power  conferred  upon  the  city  council,  upon  what 
ground  this  ordinance  can  be  attacked,  as  the  improper 
exercise  of  the  power  of  the  regulation  of  the  use  of 
the  street  for  the  protection  of  the  traveling  public. 
The  franchise  or  privilege  of  the  prosecutor  to  operate 
its  cars  in  the  streets  of  the  city  is  founded  upon  the 
grant  by  the  city.  The  reasonable  control  of  this  use 
of  the  streets  of  the  city  has  not  been  divested  by  the 
ordinance  under  which  the  railway  is  operated.  The 
grant  was  to  use  the  streets  with  cars  of  the  prosecutor 
propelled  by  electric  power,  a  power  capable  of  pro- 
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ucinga  high  and  dangerous  rate  of  speed,  from  which 
)llisioD  would  result,  perhaps,  in  probable  serious  In- 
iry  to  others  in  the  use  of  the  streets.  The  law  is 
■ell  settled  in  this  state  that  these  street  railwaj's  have 
Q  exclusive  use  of  the  streets,  and  not  even  the  exclu- 
ive  use  of  the  tracks  upon  which  the  cars  "were  oper- 
ted.  The  legislative  power  to  control  and  regulate 
le  streets  has  been  delegated  to  the  governing  body  of 
le  municipality,  and  it  is  under  this  power  that  the 
rivilege  has  been  conferred  upon  the  prosecutor,  and 

is  still  within  the  power  of  the  city  council  by  invo- 
ition  of  this  same  legislative  authority  to  so  regulate 
le  use  of  the  streets  as  shall  render  their  use  by  elec- 
■ic  cars  consistent  with  the  safety  of  the  general  pub- 
c  from  accident  and  injury.  The  ordinance  can  be 
;sted  only  in  view  of  the  extraordinary  propulsive 
ower  by  which  such  cars  are  operated,  and  the  dan- 
er  arising  from  the  high  rate  of  speed  which  may  be 
btained.  and  other  dangers  incident  from  their  opera- 
on  in  the  streets  and  reasonable  regulations  in  the 
hape  of  ordinances  to  protect  the  ordinary  public  travel 
pon  the  highways  have  always  been  supported  when- 
ver  questions  as  to  the  validity  of  such  regulations 
ave  arisen.  The  ordinance  under  review  in  matter  of 
rinciple  in  no  wise  differs  from  ordinances  regulating 
ie  rate  of  speed  of  the  cars,  or  other  ordinances  owing 
leir  origin  impliedly  to  the  authority  vested  in  the 
mnicipality  to  regulate  the  use  of  its  streets.  The 
jpislature,  when  it  authorized  the  use  of  the  public 
treets  for  these  purposes,  was  presumed  to  have  in- 
ended  that  the  grantee  of  the  franchises  should  hold 
s  privileges  subject  to  such  regulations  as  were  rea- 
onably  necessary  for  the  common  use  of  the  street  for 

street  railway  and  for  ordinary  travel.  North  Hud- 
on  Co.  R.  Co.  V.  Mayor,  etc.,  of  Hoboken,  41  N.  J. 
'aw,  71 ;  Consolidated  Traction  Co,  v.  City  of  Eliza- 
eth  (N.  J.  Sup,)  34  Atl.  146.  Nearly  all  kinds  of 
easonable  regulations  can  be  imposed  upon  street  rail- 
ways in  the  use  of  the  streets  by  the  municipality,  un- 
er  the  authority  granted  by  the  legislature  to  pass  or- 
6  (K.  a.)  A.  &  E.  ft.  Cas.— 33 
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dinances  to  regulate  the  use  of  the  streets,  and  such 
regulations  are  never  declared  unlawful  on  the  g-round 
that  they  impair  the  franchises  of  the  companies.  The 
power  granted  to  municipal  bodies  to  legislate  by  or- 
dinances is  a  grant  to  a  subordinate  body,  and  its  legis- 
lative acts,  when  counter  to  the  acts  of  the  state  legis- 
lature, must  give  way ;  but  these  companies  neverthe- 
less hold  their  franchises  subject  to  such  municipal 
regulations  as  do  not  unreasonably  interfere  with  the 
exercise  of  the  franchises  conferred  by  the  legislature. 
The  franchises  are  exercised  upon  a  public  highway, 
for  the  public  benefit,  which  highway  is  acquired  and 
improved  for  the  benefit  and  advantage  of  the  public  at 
large.  The  position  is  different  from  that  of  a  railroad 
company  exercising  its  franchises  upon  a  roadbed  of  its 
own.  The  grantee  in  the  former  case  is  subject  to 
municipal  regulations  of  a  greater  scope  in  the  interest 
of  the  public  at  large  than  would  be  justifiable  in  the 
case  of  companies  occupying  and  using  their  own  road- 
beds. Consolidated  Traction  Co.  v.  City  of  Elizabeth 
(N.  J.  Sup.)  34  Atl.  146;  Allen  v.  Jersey  City,  53  N. 
J.  Law,  522 ;  Trenton  Horse  Ry.  Co.  v.  City  of  Tren- 
ton, 53  N.  J.  Law,  132;  Booth,  St.  Ry.  Law,  §§  223- 
230.  Under  this  power,  ordinances  regulating  the  use 
of  the  streets  by  street  railways  have  become  frequent, 
especially  so  since  the  introduction  of  electricity  as  a 
motive  power,  with  its  capacity  for  a  high  rate  of  speed, 
as  well  as  other  dangerous  and  obstructive  capacities. 
Their  operation  must  be  reasonably  safe,  reasonably 
consistent,  and  in  harmony  with  the  legal  customary 
use  of  the  street  by  the  general  public ;  and  ordinances 
to  enforce  this  rule  of  law  are  reasonable  in  purpose 
and  effect.  Even  direct  legislative  authority  to  a  street- 
railway  company  to  carry  passengers  over  the  streets 
of  a  city  does  not  exempt  the  corporation  from  munici- 
pal or  police  control.  The  principle  is  a  general  one 
that  when  a  business  is  authorized  to  be  conducted  by 
a  corporation  within  a  municipality,  the  latter  pre- 
sumptively possesses  the  same  right  to  regulate  it  that 
it  has  over  a  like  business  conducted  by  private  per* 
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ms,  A  grant  to  a  corporation  of  the  right  to  own 
roperty  and  transact  business  affords  no  immunity 
■001  any  police  control  to  which  the  citizen  could  be 
objected ;  and  a  reasonable  reg^ulation  of  the  enjoy- 
lent  of  the  franchise  is  not  a  denial  of  the  rig^ht,  nor 
1  invasion  of  the  franchise,  or  a  deprivation  of  its  prop- 
rty,  or  interference  with  the  business  of  the  corpora- 
on.  The  company  is  presumed  to  know  that  the 
usiness  of  operatinfr  a  city  street  railway  must  be  con- 
ucted  under  such  reasonable  rules  and  regulations  as 
le  municipality  may  impose,  and  subject  to  its  share 
E  the  burdens  incident  to  the  conduct  of  the  municipal 
overnment.  Dill.  Mun.  Corp.  (4th  Ed.)  §  720  ;  Tren- 
»n  Horse  Ry.  Co.  v.  City  of  Trenton,  53  N.  J.  Law, 
?2,  and  cases  cited  ;  Consolidated  Traction  Co.  v.  City 
[  Elizabeth,  supra.  Ordinances  regulating-  speed, 
ad  directing  where  stops  should  be  made,  have  been 
eld  reasonable  (Dill.  Mun.  Corp.  [4th  Ed.]  §  713; 
[anion  v.  Railroad  Co.,  129  Mass.  310;  Booth.  St.  Ry. 
aw,  §  229)  ;  to  compel  the  removal  of  earth  falling*  on 
le  track  (Pittsburgh  &  B.  P.  Ry.  Co.  v.  Borough  of 
lirmingham,  51  Pa.  St.  41);  to  compel  a  compan)'  to 
mploy  a  conductor  to  assist  the  driver  {Trenton  Horse 
'.y.  Co.  V.  City  of  Trenton,  53  N.  J.  Law.  132)  ;  to 
eep  the  street  between  the  rails  in  repair  (North 
[udson  Co.  R.  Co.  v.  Mayor,  etc.,  of  Hoboken,  41  N. 
.  Law,  71)  ;  to  pass  such  ordinances  as  may  be  neces- 
iry  for  the  common  use  of  streets  for  a  street  railway 
tid  ordinary  travel  (Id.).  The  city  can  require  a 
reater  degree  of  care  on  the  part  of  the  company  in 
unning  its  cars,  as  a  consideration  for  granting  the 
ranchise,  than  may  be  required  by  law  towards  one  in 
le  ordinary  use  of  the  street.  Fath  v.  Tower  Grove 
:  L.  Ry.  Co.,  105  Mo.  537.  Ordinances  to  compel  the 
leaning  and  sprinkling  of  tracks  have  been  frequent, 
nd  their  validity  sustained.  Cars  can  be  required  to 
e  run  at  certain  hours,  and  at  fixed  intervals  ;  and  the 
orporation  can  be  required  to  remove  snow  from  the 
treets.  Broadway  &  S.  A.  R.  Co.  v.  City  of  New 
^ork,   49   Hun,    126.     Ordinances   have  been  upheld 
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prohibiting"  the  use  of  salt  or  saltpeter  or  salt  of  any 
character  on  the  tracks.  Consolidated  Traction  Co.  v. 
City  of  Elizabeth,  supra.  The  use  of  sand  on  the 
tracks  can  be  prohibited  by  ordinance.  Dry  Dock,  E. 
B.  &  B.  R.  Co.  V.  Mayor,  etc.,  of  New  York,  47  Hun, 
221.  An  ordinance  has  been  held  valid  which  pre- 
vented cars  driven  in  the  same  direction  from  approach- 
ing* within  300  feet  of  each  other.  Bishop  v.  Railroad 
Co.,  14  R.  ,1.  214.  The  dang-ers  created  by  the  use  of 
electricity  as  a  propulsive  power  of  street  railways  of 
necessity  creates  a  new  department  of  police  regulations. 
The  use  of  an  agency  so  dangerous  as  electric  power  is 
a  proper  subject  for  the  exercise  of  police  control,  for 
the  purpose  of  obviating  danger,  so  imminent  even  in 
its  most  careful  use.  The  ordinances  which  confer 
the  right  to  construct  electric  railways  in  the  public 
streets  carefully  guard  the  method  of  construction, 
whenever  it  is  important  for  the  protection  of  public  or 
private  interests  to  do  so.  Kennelly  v.  Jersey  City, 
57  N.  J.  Law,  292.  Such  regulations  may  be  contained 
in  the  grant  of  the  privilege  to  use  the  street  for  the 
purposes  of  an  electric  street  railway,  as  conditions  an- 
nexed to  the  grant  ;  but  their  absence  there  does  not 
prevent  the  municipality  from  their  subsequent  enact- 
ment, if  they  be  reasonable  for  the  protection  to  the 
ordinary  use  to  which  the  highway  is  lawfully  devoted, 
and  on  the  proper  exercise  of  the  general  power  of  the 
state,  conferred  upon  a  subordinate  political  body,  to 
protect  the  lives  and  property  and  promote  the  welfare 
of  its  citizens,  and  all  other  persons,  natural  or  artifi- 
cial, who  have  the  right  to  claim  the  protection,  in  these 
respects,  of  the  law.  The  maxim,  '''Sic  utere  tuo  id 
alienum  non  Icedas,^'  is  quite  applicable  to  a  street 
railway  operated  by  electric  power  in  its  use  of  the 
streets'  of  a  city  ;  and  ordinances  enforcing  the  doctrine 
are  not  only  valid,  but  salutary,  as  an  exercise  pf  mu- 
nicipal regulation. 

The  construction  of  the  road  and  its  equipment 
would  seem  reasonably  to  be  a  subject  of  municipal 
control,   when,  as  in  this  case,  there  is  nothing  in  the 
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;g:islative  g^rant  to  construct  and  maintain  the  street 
ailway,  which  forbids  such  control,  and  where,  as  in 
his  case,  the  charter  of  the  city  confers  power  upon 
he  city  council  by  ordinance  not  only  to  reg-ulate  the 
se  of  the  streets,  but  to  prescribe  the  manner  in 
t'hich  corporations  and  persons  shall  exercise  any  priv- 
eg^e  in  the  use  of  the  same,  and  empowers  them  to 
lake  and  establish  such  ordinances  as  they  may  deem 
ecessary  and  proper  for  g-ood  g;overnraent.  for  the 
laintenaace  of  order,  and  the  protection  of  persons 
nd  property.  An  ordinance  requiring-  splices  on  elec- 
ric  lines  to  be  insulated  was  declared  a  valid  exercise 
f  municipal  control.  Clements  v.  Electric  Lig"ht  Co. 
1892)  11  South.  51.  An  ordinance  providing-  g;uard 
.■ires  in  the  operation  of  an  electric  street  railway, 
ifhere  several  electric  wires  crossed  each  other  and 
ung-  at  different  heig-hts,  was  sustained  as  a  reason- 
ble  exercise  of  the  police  power,  under  statutes  con- 
i^rring-  the  rig-ht  of  reg-ulation  of  the  use  of  the  streets. 
;tate  z;  Janesville  Street  Ry.  Co.  (1894)  57  N.  W.  970. 
t  must,  at  this  day,  be  conceded  that  municipal  au- 
liorities  having-  the  reg-ulation  of  the  use  of  streets 
ave  the  power  to  pass  all  ordinances  to  reasonably 
uard  and  secure  ordinary  public  safety  and  conven- 
■xict,  whether  in  relation  to  the  construction  of  the 
cad  or  its  equipment.  Ordinances  to  regulate  street 
iilwavs,  when  reasonable,  are  valid.  State  :'.  Mad- 
ion  St.  R.  Co.,  72  Wis.  612,  State  v.  Hilbert,  72  Wis. 
84.  What  can  be  more  reasonable  and  necessary  for 
le  protection  of  the  ordinary  travel  and  use  of  a  street 
jan  that  an  electric  car.  capable  of  being  driven  at  a 
igh  rate  of  speed,  should  have  attached  guards  of  some 
ind  or  other  against  accident  and  injury.  The  test  is 
whether  it  is  reasonably  designed  to  guard  some  public 
r  private  right  from  threatened  injury  from  the  op- 
ration  of  these  cars.  Tied.  Lim.  597-599,  Upon 
eason  and  authority,  this  ordinance  is  justified  as  an 
xercise  of  reasonable  municipal  or  police  power  in  be- 
alf  of  the  protection  of  the  public  engaged  in  ordi- 
ary  business  or  travel  upon  the  streets  of  the  city. 
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The  precise  kind  of  fender  is  not  regulated  by  this 
ordinance,  but  it  is  neither  uncertain  nor  unreasonable 
because  of  this.  The  term  *'fender"  is  well  defined 
and  readily  understood  as  a  gfuard  and  protection 
against  danger,  and  it  is  left  to  the  prosecutor  using  a 
reasonable  discretion,  and  without  trick  or  evasion,  to 
supply  a  proper  and  reasonable  device  to  satisfy  the 
plain  meaning  of  the  ordinance.  The  object  of  the  or- 
dinance can  be  easil}'^  effectuated  ;  nor  is  there  any- 
thing in  the  ordinance  to  prevent  the  prosecutor,  from 
time  to  time,  from  changing  a  fender  once  adopted  to 
one  more  suitable  and  one  more  effectual  in  subservinjf 
the  purpose  of  the  ordinance.  But  a  bo7ia  fide  reason- 
able observance  of  this  ordinance  is  required  by  reason 
of  its  being  a  legal  exercise  of  the  power  of  municipal 
control,  and  it  is  not  an  invasion  of  the  franchise  of  the 
prosecutor,  nor  an  interference  with  the  operation  of  its 
street  railway  or  its  business.  It  is  a  regulation  at  the 
same  time  reasonable,  necessary,  and  salutary,  and 
entirely  within  the  power  of  municipal  control,  vested 
in  the  city  council  of  the  city,  and  the  proceedings 
thereof  in  the  adoption  of  this  ordinance,  and  the  or- 
dinance also,  must  be  affirmed,  with  costs. 


NOTE. 


Municipal  Regulation  and  Control  of  Street  Railroads. — See  23  Am. 
&  Eng.  Ency.  of  Law,  998;  Notes  26  Am.  &  Eng.  R.  Cas.  537;  13 
Id.  637,  50  Id.  437 ;  8  Rap.  &.  Mack's  Digest,  437. 
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New  Jersey  Electric  Ry.  Co. 


'.Court  of  Errors  and  Appeals  o/  New  Jersey,  March  ^.  tSg^.) 

Street  Railway  Crossings— Right  of  Way. •—Upon  a  request  to 
harge  "that  it  is  the  duty  of  a  driver  approaching'  the  line  of  a 
Ireet-railway  company,  where  his  view  is  impeded  by  vehicles,  so 
hat  he  cannot  see  up  the  track,  to  wait  till  he  reaches  a  point  where 
lis  sight  is  not  impeded,  before  goiag  on  the  track,"  the  trial  judge 
nstructed  the  jury  that  "he  ought  to  be  able  to  see  far  enough  up 
he  track  to  see  that  he  has  the  right  of  way  ;  and  he  has  the  right 
f  way  if  he  can  get  upon  the  track  before  the  car  would  reach  that 
loint  if  going  at  a  reasonable  rate  of  speed."  Held,  that  he  should, 
n  effect,  have  charged  that  the  driver  would  have  the  right  of  way 
f,  proceeding  at  a  rate  of  speed  which,  under  the  circumstances  of 
he  time  and  locality,  was  reasonable,  he  should  reach  the  point  of 
rossing  in  time  to  safely  go  upon  the  tracks  in  advance  of  the  ap- 
iroaching  car  ;  the  latter  being  sufficiently  distant  to  be  checked, 
nd,  if  need  be,  stopped,  before  it  should  reach  him. 

'  " Magie,  Bogert,   Dayton,  and  Hendrickson,   JJ., 


(Syllabus  by  the  Court.) 

Error  to  Passaic  county  circuit  court,     Reversed. 

Eugene  Stercnson,  for  plaintiff  in  error. 
John  W.  Harding;  for  defendant  in  error. 

McGiLL,  Ch.  This  was  an  action  for  damag-es  oc- 
asioned  by  a  collision  between  a  trolley  car  and  a 
vag^on  driven  by  the  plaintiff  below,  which  resulted  in 
he  plaintiff's  being-  thrown  to  the  gfround,  and  injured. 
rhe  plaintiff  drove  easterly  througfh  Ward  street, 
vhich  opens  into  and  terminates  at  Railroad  avenue,  in 
he  city  of  Paterson,  and.  upon  reaching"  Railroad  ave- 
lue,  drove  into  it,  and  upon  the  tracks  oE  the  New 
ersey  Electric  Company  there  located,  purposing  to 
urn  and  drive  alongf  Railroad  avenue,  when  the  col- 

'Sireel  liailways—Righf  of  Wa^.— See  8  Rap.  &  Mack's  Digest  510. 
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lision  occurred.     The  judge  charg-ed  the  jury  that  it 
was  entirely  plain  that  the  plaintiff  below  had  the  right 
of  way  across  the  trolley  track  as  he  drove  out  of  Ward 
street  upon  Railroad  avenue,  and  that  the  motorman 
knew,  or  was  bound  to  know,  that  the  plaintiff  had  the 
right  of  way  if  he  chose  to  go  on  across  the  track.     He 
also  charged  that  both  the  plaintiff  below  and  the  mo- 
torman were  bound  to  exercise  reasonable  care  to  pre- 
vent a  collision,  and  that,  if  the  jury  should  find  that 
the  plaintiff  had  contributed  to  the  accident  by  his  neg- 
ligence,  he  could  not  recover.      The  effect  of  these 
propositions,  taken  together,   was  to  lead  the  jury  to 
the  implication  that  in  proceeding  to  use  the  right  of 
way,  which  the  charge  conceded  to  him,  the  plaintiff 
was  not  guilty  of  negligence.     The  defendant's  counsel 
was  not  satisfied  with  the  court's  assumption  of  the  fact 
that  the  plaintiff  had  a  right  of  way,  which  he  might 
use  without  being  guilty  of  negligence,  and  in  order 
that  the  jury  might  pass  upon  the  question   whether 
he  had  such  right,  as  a  question  of  fact,  he  requested 
the  court  to  charge  as  follows  :  *'That  it  is  the  duty  of 
a  driver  approaching  the  line  of  a  street-railway  com- 
pany, where  his  view  is  impeded  by  vehicles,  so  that 
h^  cannot  see  up  the  track,   to  wait  till  he  reaches  a 
point  where  his  sight  is  not  impeded,  before  going  on 
the  track."     To  this  request,  the  judge  charged  :  '*He 
ought  to  be  able  to  see  far  enough  up  the  track  to  see 
that  he  has  the  right  of  way,  and  he  has  the  right  of 
way  if  he  can  get  upon  the  track  before  the  car  would 
reach  that  point  if  going  at  a  reasonable  rate  of  speed." 
In  this  definition,   the  auxiliary  verb   **can"  denotes 
possibility,  and  the  import  of  the  definition  is  that  if, 
by  the  quickening  of  his  speed,  the  driver  may  be  able 
to  reach  the  crossing  before  the  electric  car,  if  the  car 
should  proceed  at  a  reasonable  speed,  he  would  have 
the  right  of  way,  in  the  lawful  use  of  which,  as  the 
jury    was  led  to  imply    in   the   previous   charge,   he 
would  be  free  from  negligence.     In  other  words,  we 
think  that  the  jury  was  given  to  understand  that  if  the 
driver  of  a  vehicle,  in  approaching  a  trolley  crossing  in 
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1  higfhway,  could,  by  activity,  reach  the  crossing- be- 
fore the  car,  if  the  latter  should  be  run  at  reasonable 
speed,  he  would  have  the  right  to  proceed  upon  his 
n-ay,  without  being-  guilty  of  negligence.  The  possi- 
bility of  the  acquirement  of  a  superior  right  by  activity 
IS  the  vicious  element  in  the  proposition.  Its  import  is 
inconsistent  with  that  deliberate  exercise  of  reasonable 
:are  which  the  law  requires.  It  is  true,  the  judge  had 
previously,  in  his  charge,  said  that  the  driver  must 
exercise  reasonable  care  ;  but  that  part  of  the  charge 
was  not  referred  to  in  the  special  disposition  of  the 
"equest,  to  qualify  the  proposition  of  the  judge.  We 
:hink  that  the  proposition  should,  in  effect,  have  been, 
:hat  the  driver  would  have  the  right  of  way  if,  pro- 
reeding  at  a  rate  of  speed  which,  under  the  circum- 
stances of  the  time  and  locality,  was  reasonable,  he 
should  reach  the  point  of  crossing  in  time  to  safely  go 
apon  the  tracks,  in  advance  of  the  approaching  car ; 
:he  latter  being  sufficiently  distant  to  be  checked,  and, 
f  need  be,  stopped,  before  it  should  reach  him.  In  the 
particular  indicated,  an  error  injurious  to  the  defendant 
aelow  was  committed.      There  must  be  a  venire  de 

lOVO. 

LippiNcoTT.  Magie,  Bogert,  Dayton,  and  Hen- 
OHICKSON,  JJ.,  dissent. 
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CULBERTSON 

V, 

Crescent  City  R.  Co. 

{Supreme  Court  of  Louisiana,  April  6,  /Sp6.) 

Street  Railways — Injury  to  Infant — Contributory  Negligence. — The 
fact  that  a  child  may  not  be  capable  of  [contributory  negligence 
does  not  always  render  the  defendant  liable  upon  the  mere  proof  of 
the  act  causing  injury. 

Same— Sudden  Act  of  Child — Liability  of  Railway  Company.— No 
liability  for  sudden  act  of  a  child. 

Same. — If  the  defendant's  employee  was  not  careless  or  negligent, 
it  cannot  be  rendered  liable. 

(Syllabus  by  the  Court.) 

Appeal  from  parish  of  Orleans  civil  district  court. 
Jieversed. 

Farrar^  Jonas  &  Krzittschnitt^  for  appellant. 
O.  B.  Sansiini,  for  appellee. 

Breaux,  J.      The  plaintiff  sued  the  defendant  to 
recover  damages  for  killing  his  son  James,  at  the  upper 

crossing  of  Soraparu  street,  on  the  night  of 

Sunday,  July  7,  1895,  at  9  o'clock.     The 

boy  was  six  years  and  eleven  months  old.    The  plaintiff 

says :    That  his  son   was  standing  on  the  car  track, 

?lainly  within  view.  The  car  moved  slowly  down, 
^he  projecting  fender  struck  him,  and  threw  him 
across  the  fender  frame ;  and  from  it,  by  the  car's 
motion,  he  was  thrown  to  the  track.  The  fender  passed 
over  him,  and  forced  his  body  under  the  cars,  causing 
almost  instant  death.  That  the  motorman  of  defend- 
ant's car  knew  nothing  of  the  accident  until  some  one 
near  from  the  street  shouted  to  him  that  there  was  a 
child  under  the  car.  That  the  motorman  did  cut  off 
the  power,  and  applied  the  brakes,  stopping  the  car 
within  20  feet  from  the  point  at  which  he  thus  applied 
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he  brakes.  The  complaint  further  is  :  Had  the  motor- 
nan  looked  down  the  street,  he  could  have  seen  the 
:hild  in  time  to  prevent  the  accident ;  that  he  was  not 
watchful  and  attentive  ;  that  he  failed  to  ring^  the  ^owg. 
rhe  defendant  denies  that  its  employee  was  g^uilty  of 
leg-ligence.  The  jury  found  a  verdict  for  plaintiff  in 
;he  sum  of  SI. 500.  From  the  verdict  and  judgment, 
;he  defendant  appeals. 

This  is  another  of  the  sad  accidents  the  cause  of 
A-hich  this  court  is  called  upon  to  investigate,  and  to 
amiliarize  itself  with  the  facts,  in  order  to  determine 
f  damages  are  due.  The  questions  are  principally  of 
'acts,  and  no  controversy  in  regard  to  the  law  arose  in 
Lrgument  at  the  bar.  We  take  up  the  review  of  the 
'acts  {the  incidents  as  they  happened)  according  to  the 
jrder  of  time.  The  gong  was  sounded  and  the  alarm 
^iven  as  the  car  came  down  Chippewa,  approaching  the 
:orner  of  Soraparu  street.  The  motorman  and  the 
lonductor  were  at  their  respective  places,  and  the  former 
lad  the  electric  power  and  the  car  brakes  under  his 
:ontrol. 

We  set  forth  the  details  of  the  occurrence  as  near 
:he  language  of  the  witnesses  as  possible,  in  view  of 
;he  fact  that  some  brevity  and  conciseness  are  required. 

Witnesses  for  the  plaintiff :  The  first  who  says  he 
saw  the  accident  (Hyland)  was  about  three-fourths  of 
:he  way  on  Chippewa,  walking  up  from  Philip  towards 
■Joraparu  street.  The  boy  was  standing  on  the  uptown 
iide  of  Soraparu  street,  near  the  track,  and  the  car, 
iescending,  at  the  time  was  about  100  feet  from  the 
:orner.  He  says  :  "He  was  close  to  the  track.  I  could 
aot  state  positively  whether  he  was  on  the  track  or  in 
:he  middle  of  the  track  or  not.  I  know  he  was  between 
:he  banquette  and  the  track.  He  was  in  that  neighbor- 
liood  close  to  the  track.  Q.  Do  you  know  that  he 
jumped  on  the  track  ?  A.  I  don't  know  whether  he 
Jid  or  not."  Again  he  states  :  "Saw  the  child  moving; 
:ould  not  state  positively  in  what  direction."  "He 
nay  have  run  across  before  my  attention  was  directed 
to  him."     He  says  he  was  struck  by  the  fender.     The 
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companion  of  this  witness,  Murpb}%  who  was  walking* 
and  talking-  with  him  at  the  time,  cannot  say  whether 
the  boy  was  standing*  on  the  car  track,  between  the 
rails,  or  near  the  car  track.  The  first  witness,  Hyland 
(with  whom  he  was,  as  just  stated),  said  nothing  to  him 
when  he  (Hyland)  says  he  saw  the  boy  as  he  was  struck 
by  the  fender,  and  dragg*ed.  This  last  witness,  Mur- 
phy, states  that  he  had  no  intimation  that  anything*  had 
happened  before  he  saw  the  car  stop,  and  everybody 
run  to  it.  Another  witness,  Mrs.  Nelson,  saw  the 
little  boy  standing-  on  the  little  bridg-e  over  the  small 
g-utter,  and  afterwards  saw  the  fender  strike  him. 

Witnesses  for  the  defendant :  About  the  only  testi- 
mony of  any  value  of  the  first  witness  is  that  she 
heard  the  car  bell  ring-ing-  and  g-iving-  the  alarm  at  the 
moment  of  the  accident.  The  second  witness  \s^s 
sitting-  about  30  feet  from  the  place  of  the  accident,  and 
was  looking-  in  the  direction  to  which  the  child  ^^^s 
running".  He  thoug-ht  the  child  had  collided  with  the 
side  of  the  car.  Upon  discovering*  that  he  had  not,  he 
g-ave  the  alarm.  The  car  was  stopped  within  20  feet, 
and  the  child's  body  removed  from  under  the  car.  He 
answered  :  *'Did  the  bell  of  the  car  ring  before  it  got 
to  this  corner?  A.  Yes,  sir.  Q.  And  the  motorman 
couldn't  have  seen  the  child  in  time  to  stop  the  car  be- 
fore the  accident?  A.  Surely  not."  Another  witness, 
Miss  Birmingham,  was  talking  with  Mrs.  Nelson,  and 
looking  in  the  direction  of  the  accident  with  Mrs. 
Nelson,  and  saw  the  boy  cross  over  to  the  track.  He 
appeared  to  be  running  after  a  dog.  *'  He  was  standing 
on  the  Chippewa  street  side,  and  ran  in  the  direction  of 
his  home,  over  towards  Annunciation,  and  then  appeared 
to  be  knocked  down  by  the  fender.  Q.  Did  you  seethe 
fender  knock  him  down  ?  A.  No,  sir  ;  I  saw  him  pass 
the  front,  and  I  suppose  the  fender  must  have  knocked 
him  down."  Again,  at  another  time,  while  testifying: 
**Q.  Was  the  boy  running  or  walking?  A.  He  was 
standing  until  the  car  came,  and  he  ran  across.  Q- 
Could  the  man  have  seen  him  ?  A.  No,  sir  ;  couldn't 
have  seen  him."     Another  witness,  Caroun,  observed 
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the  boy  playing*  between  the  rails,  and  at  times  near  the 
track.  Caive,  also  a  witness,  says  that  the  alarm  was 
sounding"  at  the  time.  Another  witness,  Gitz,  knows 
nothing"  having"  any  bearing"  upon  the  issue  save  that 
he  heard  the  ring-ing-  of  the  bell  before  the  car  came  to 
the  corner.  The  motorman  and  the  conductor  sub- 
stantially testify  that  everything"  was  done  to  prevent 
the  accident ;  that  the  boy  darted  in  front  of  the  car  ; 
and  that  the  motorman  quickly  stopped  the  car. 

After  as  careful  and  close  an  analysis  of  the  evidence 
as  it  was  possible  for  us  to  make,  we  think  that  the 
weig*ht  of  the  testimony  is  with  the  defendant.  Plaint- 
iff's theory,  that  the  little  boy  was  standing*  on  track, 
betw^een  the  rails,  and  that  the  motorman  oug"ht  to  have 
seen  him,  is  not  sustained  by  the  evidence  of  his  own 
witnesses.  They  do  not  testify  with  any  deg'ree  of 
certainty  where  he  was  just  preceding  the  accident. 
The  witnesses  for  the  defendant  agree  in  stating  that 
he  was  not  on  the  track,  and  that  the  accident  was 
occasioned  by  the  sudden  act  of  the  child.  Granted, 
as  contended  by  the  plaintiff,  that  the  motorman  did 
not  see  the  child  before  he  was  knocked  down  by  the 
fender,  if  the  child  had  escaped  his  attention  because 
of  his  sudden  and  unanticipated  act  itself,  it  becomes 
evident  that  the  defendant  is  not  liable.  Whether  he 
was  seen  or  was  not  seen  by  the  motorman  would  not 
render  the  defendant  responsible  if,  owing  to  thought- 
less impulse  of  the  child,  he  brought  about  the  accident 
by  a  sudden  act,  which  could  not  be  foreseen  or  guarded 
against  by  the  motorman  or  any  one  else  in  charge  of 
the  car. 

This  brings  us  to  the  question  of  contributory  neg- 
ligence. Courts  are  averse  to  finding  children  guilty 
of  contributory  negligence,  and  are  readily  and  properly 
inclitted  to  disregard  the  thoughtlessness  and  heedless- 
ness natural  to  boyhood  ;  but  accidents  may  happen  for 
which  the  unconscious  agent  may  not  be 
responsible.  The  fact  that  a  child  may  not  KjlJ|tf'iI[rMt- 
be  capable  of  contributory  negligence  does  ^•"„^j'^J.  ^  "*^ 
not  always  render  a  defendant  liable  upon 


i^>'^; 
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the  mere  proof  of  the  injury.     The  test  is  negligence 

vel  71071.  If  the  defendant  or  the  defend- 
SThiiJ-\*u^^^^^^^^  ant's  agent  or  employee  was  not  negligent, 
pal?."""  ^*""     it  is  not  liable.     The  only  alternative  after 

the  conclusion  reached  is  to  set  aside  the 
verdict.  The  verdict  and  judgment  are  reversed, 
annulled,  and  avoided.  The  demand  of  plaintiflF  is 
rejected,  and  his  action  dismissed,  at  his  cost  in 
both  courts. 


Sciortino 
Crescent  City  R.  Co.* 

{Supreme  Court  of  Louisiana,  Nov,  i6^  1896,) 

Injuries  to  Child  on  Track — Liability. — This  case  involves  only  a 
question  of  fact.  The  defendant's  car  injured  a  child  of  tender 
years  on  its  track,  and  there  was  an  entire  absence  of  neg'ligence 
on  the  part  of  defendant's  employees.  The  accident  was  un- 
avoidable. 

(Syllabus  by  the  Court.) 

Appeal  from  parish  of  Orleans  civil  district  court. 
Affirmed. 

Benjamin  Rice  Forman  and  Benjamin  Rice  Forvian^ 
Jr.,  for  appellant. 

Farrar,  Jonas  &  Kruttschnitt  and  Hezves  T.  Gurley, 
for  appellee. 

McEnery,  J.  The  plaintiff  broug-ht  this  suit  to 
recover  of  defendants  the  sum  of  $10,000  damages  for 
the  use  and  benefit  of  his  minor  child  who  was  injured 
by  defendant's  car.  The  child  was  18  months  old 
when  the  injury  was  inflicted.     He  was  on  defendant's 

♦Rehearing-  denied  January  4,  1897. 
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track.  The  car  was  going  at  the  rate  of  5  miles  an 
hour.  It  was  40  feet  from  the  child  when  it  was  dis- 
covered that  the  child  was  on  the  track.  It  is  in  evi- 
dence that  an  electric  car  groing*  at  that  rate  of  speed 
cannot  be  checked  or  stopped  at  less  than  that  distance. 
The  testimony  is  that  the  motorman  did  everything  in 
his  power  to  avoid  injuring*  the  child  after  he  saw  it  on 
the  track.  A  passenger  in  the  car  gives  the  most  satis- 
factory account  of  the  efforts  of  the  motorman  to  stop 
the  car.  There  is  no  contradiction  of  his  testimony. 
The  mother  and  brother  of  the  child  attribute  the  acci- 
dent to  the  fact  that  the  motorman  was  not  looking 
*'straight  down,"  or  he  would  have  seen  the  child  in 
time  to  avoid  the  accident,  but  they  say  he  was  looking 
forward,  which  was  the  proper  direction  for  him  to 
view  the  track.  The  motorman  saw' the  child  about  as 
soon  as  it  was  practicable  for  him  to  do  so,  which  was 
about  the  time  the  mother  saw  the  child  on  the  track 
and  screamed  to  the  motorman  to  stop.  We  are  satis- 
fied that  the  defendant  company  was  in  no  way  negli- 
gent, and  that  the  accident  was  unavoidable.  Judgment 
affirmed. 
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Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 

V. 

Sheppard. 

(Supreme  Court  o/  Ohio,  Feb,  <?,  1897.) 

Carriers— Exemption  from  Liability — Validity. — It  is  the  settled 
law  of  this  state  that  a  common  carrier  cannot,  by  special  agree- 
ment, relieve  himself  from  responsibility  for  his  own  negligence, 
nor  limit  his  liability  for  losses  resulting  therefrom. 

Laws  Governing  a  Contract. — A  contract  made  in  one  state  or 
country,  to  be  performed  in  another,  is  governed  by  the  laws  of  the 
latter,  which  determine  its  validity,  obligation,  and  effect. 

Same. — Where  a  railroad  company  receives  live  stock  in  another 
state,  under  a  contract  there  made,  to  transport  it  to  a  designated 
place  in  this  state,  and,  while  the  stock  is  being  carried  in  this  state, 
it  is  injured  by  the  company's  negligence,  the  rights  of  the  parties, 
in  an  action  for  damages  for  the  loss,  are  governed  by  the  laws  of 
this  state,  and  not  by  those  of  the  state  where  the  contract  was 
made. 

Injury  to  Stock — Evidence  of  Value. — In  an  action  to  recover  the 
value  of  a  trotting  horse,  evidence  of  his  pedigree,  and  that  some  of 
his  blood  relations  have  a  record  for  speed,  is  competent  as  affecting 
his  value. 

Same — Admissibility. — When  such  record  is  published  by  authority 
of  a  recognized  trotting  association,  and  the  publication  is  accepted 
and  acted  upon  by  those  interested  in  and  conversant  with  such 
matters,  as  authentic  and  official,  it  is  not  error  to  admit  evidence  of 
the  speed  as  shown  by  that  record,  but  the  testimony  of  a  witness 
to  information  he  claims  to  have  obtained  from  the  record  is  incom- 
petent. 

Opinion  of  Expert — Competency. — One  who  for  10  years  has  made 
car  building  his  business,  and  given  special  attention  to  car  wheels 
and  their  construction,  is  competent  to  give  an  opinion  of  the  value 
of  the  hammer  test  as  a  means  of  discovering  defects  in  car  wheels. 

(Sj'llabus  by  the  Court.) 

Error  to  Franklin  county  circuit  court.     Reversed. 

Action  by  Harry  D.  Sheppard  ^g-ainst  the  Pittsburgh, 
Cincinnati,  Chicag-o  &  St.  Louis  Railway  Company. 
Sheppard  delivered  to  the  Terre  Haute  &  Indianapolis 
Railroad,  at  Loving-ton,  in  the  state  of  Illinois,  a  car 
^    „  .  .  load  of  horses  which  that  company  afifreed 

to  transport   over  its  line  to   Indianapolis, 
Ind.,  and  there  deliver  them  to  plaintiff  in  error  for 
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:arriage  to  the  city  of  Columbus,  Ohio.  The  contract 
with  the  former  company  is  in  writing-,  and  contains  a 
stipulation  that,  "  in  case  of  any  loss  or  damage,  the 
liability  of  said  company  and  of  any  connecting-  line 
ihall  not  exceed  SlOO  per  head."  The  horses  were 
safely  delivered  to  the  plaintiff  in  error,  at  Indianapolis, 
ind  received  by  it  in  ffood  condition  ;  but,  while  being- 
transported  over  its  line  in  this  state,  a  defective  wheel 
^f  one  of  the  cars  in  the  train  gave  way,  in  consequence 
af  which  one  of  the  horses  was  killed,  and  the  otlleM 
were  injured,  Sheppard  brougfht  suit  in  the  court  of 
;ommon  pleas  of  Franklin  county  against  the  plaintiff 
in  error  for  damages,  alleg"ing  that  hia  loss  was  occa- 
sioned by  the  company's  neg-lijrence.  The  company 
ienied  neg-lig-ence  on  its  part,  and  pleaded  the  stipu- 
lation in  the  contract,  above  set  forth,  as  a  limitation  on 
its  liability,  averrinff  that  the  contract  was  made  in  the 
itate  of  Illinois,  where,  under  the  law  of  that  state, 
luch  stipulation  is  valid.  Issue  was  joined  on  the 
illeg-ations  of  the  answer,  and  on  the  trial  evidence  was 
jiven  by  both  sides  tendingr  to  prove  what  the  law  of 
Illinois  on  the  subject  was  when  the  contract  was 
made.  The  plaintiff  recovered  more  than  the  amount 
limited  by  the  contract,  and  that  judgment  was  affirmed 
t)y  the  circuit  court.  The  railwaycompany  prosecutes 
;rror  here  to  obtain  the  reversal  of  both  judg-ments,  A 
further  statement  of  the  facts  pertinent  to  the  questions 
"aised  will  be  found  in  the  opinion. 

Walson,  Burr  &  Livesay  and   F.  M.   Sacketi,  for 
Dlaintiff  in  error, 
y.   W.  Moouey,  for  defendant  in  error. 

Williams,  C.  J.  (after  stating  the  facts).  It  is  not 
:onteaded  there  is  sufficient  ground  for  disturbing  the 
judgments  below,  for  lack  of  evidence  tending  to  prove 
;hat  the  negligence  charged  against  the  defendant  was 

the  cause  of  the  plaintiff's  loss  ;  but  it  is 
jj<'"-g™j-  claimed  the  evidence  did  not  establish  gross 
-riiMUf.       '  or  willful    negligence,  and    that    under   the 

law  of  Illinois,  where  the  contract  for  the 
transportation  of  the  horses  was  made,  it  was  com- 
6  (M.  s.)  A.  &  £.  R.  Cas.— 34 
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petent  for  a  common  carrier  of  goods  to  limit  his  lia- 
bility, by  special  agreement,  except  as  against  his  negli- 
gence of  that  character.  And  the  principal  contention 
of  counsel  for  the  plaintiff  in  error  is  that  the  trial  court 
erred  in  its  charge  concerning  the  law  of  Illinois  on 
that  subject ;  the  complaint  being  that  the  charge,  in 
substance,  was  a  statement  of  the  rule  established  in 
this  state,  instead  of  that  which  obtains  in  Illinois. 
The  parties  put  in  evidence  several  decisions  of  the 
supreme  court  of  that  state  to  prove  the  law  of  the 
state,  and  counsel  in  argument  seek  to  maintain  differ- 
ent interpretations  of  those  decisions  favorable  to  their 
respective  clients.  But  if  the  rights  of  the  parties  are 
to  be  determined  by  the  laws  of  this  state,  and  not  by 
those  of  Illinois,  the  charge  was  not  erroneous  or  pre- 
judicial, though  given  as  the  law  of  that  states  There 
is  nothing  to  show  that  any  traific  arrangement  existed 
between  the  two  railroad  companies,  nor  any  agency  or 
authority  of  one  to  contract  for  the  other  ;  and  assuming 
that  the  plaintiff  in  error,  by  accepting  the  horses  from 
the  other  company,  and  undertaking  to  transport  them 
over  its  line,  became  a  party  to  the  contract  with  the 
plaintiff  below,  it  did  so  at  Indianapolis,  and  its  contract 
was  to  carry  the  horses  from  that  point  to  their  desti- 
nation. No  part  of  its  performance  of  the  contract  was 
to  take  place  in  the  state  of  Illinois  ;  and,  if  the  carriage 
of  the  property  over  that  part  of  its  road  which  is  located 
in  Indiana  could  be  considered  as  a  performance  having 
the  effect  of  making  the  rights  of  the  parties  under  the 
contract  subject  to  the  laws  of  that  state,  none  differing 
from  that  of  this  state  was  pleaded  or  proven,  and 
there  is  no  presumption  that  they  were  different. 

But,  if  the  law  of  Indiana  were  shown  to  be  the 
same  as  that  of  Illinois  is  claimed  to  be,  it  would  not 

be  the  law^  governing  this  contract.  We 
clJtmt!"*"^*  understand  the  rule  to"  be  that  where  a  con- 
tract is  made  in  one  state,  to  be  performed 
in  part  in  another,  and  an  action  is  brought  for  a 
breach  of  that  part  of  the  contract,  the  rights  of  the 
parties  must  be  determined  according  to  the  law  of  the 
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atter  state.  Story.  Cont.  §  655;  Barter  v.  Wheeler.  49 
•J.  H,  9.  But,  however  that  may  be,  it  is  apparent  from 
he  face  of  this  contract  that  it  was  to  be  performed  in 
his  state.  The  property  was  to  be  transported  to  Col- 
imbus.  where  the  consignee  was  entitled  to  receive 
t  from  the  carrier.  The  latter  was  bound  to  deliver 
t  at  that  place.  The  contract  could  be  performed  by 
he  company  nowhere  else.  Carrying  the  property 
hrough  a  portion  of  the  state  of  Indiana  did  not  con- 
ititute  performance.  That  was  merely  a  means  of  en- 
.bling  the  company  to  perform  by  delivery  of  the 
)roperty  at  its  destination.  And.  the  contract  being 
.ilent  as  to  the  time  and  place  of  payment  of  the  freight, 
t  was  pa3'able  at  the  time  of  the  delivery  of  the  prop- 
:rty  to  the  consignee,  and  necessarily  at  the  place  of 
lelivery  ;  so  that  the  place  of  performance  by  both  par- 
ies to  the  contract  was  in  this  state.  And  the  rule  is 
hat,  when  it  appears  from  a  contract  made  in  one  state 
)r  country  that  it  is  to  be  performed  in  another,  the 
iresumption  Is  that  it  was  entered  into  with  reference 
o  the  laws  of  the  latter,  and  those  laws  determine  its 
"alidity,  obligation,  and  effect.  Kanaga  v.  Taylor,  7 
^hio  St.  142.  Other  cases  on  this  subject  are  largely  col- 
ected  in  the  briefs  of  counsel.  It  is  also  the  well-set- 
Jed  law  of  this  state  that  a  common  carrier  cannot  by 
ipecial  agreement  relieve  himself  from  the  conse- 
(uences  of  his  own  negligence,  nor  limit  his  liability 
or  losses  resulting  therefrom.  This  rule  is  laid  down 
n  Welsh  V,  Railroad  Co.,  10  Ohio  St.  65.  as  follows: 
'A  railroad  eompany,  acting  as  a  common  carrier  of 
ive  stock,  cannot,  by  special  contract,  procure  exerap- 
;ion  from  responsibility  for  losses  arising  from  its  own 
leglect  of  the  duties  incident  to  such  employment. 
Such  common  carrier  is  liable  for  damage  resulting 
rom  defective  and  unsafe  cars  or  vehicles  of  transpor- 
ation.  notwithstanding  an  express  contract  to  the 
;ohtrary."  And  see  Davidsons,  Graham,  2  Ohio  St, 
132  ;  Graham  v.  Davis,  4  Ohio  St.  362  ;  Railroad  Co. 
:■•  Curran,  19  Ohio  St.  3;  Railroad  Co.  v.  Pontius,  Id. 
221 ;  Knowlton  v.  Railroad  Co.,  Id.  263  ;  Express  Co. 
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r.  Backman,  28  Ohio  St.  144  ;  Express  Co.  v,  Schwab, 
53  Ohio  St.  659. 

We  find  no  error    in  the  charge  of  the  court  that 
could  operate  to  the  prejudice  of  the  defendant  below. 

One  of  the  animals  injured  while  in  transit  over  the 
defendant's  road   was  a   mare   called   Mora,   and   the 

plaintiff  was  allowed  to  g-ive  evidence  of  her 
winrto8t«€k-  pedigree,  showing  her  blood  relationship  to 
vaiB«.  the  celebrated  trotting  horse  Jay  Eye  See 

and  other  noted  horses.  This  evidence  was 
objected  to  by  the  defendant,  and  the  objection  here 
urged  against  it  is  that  it  was  too  remote.  But  the 
pedigree  of  a  horse  usually  enters  into  the  estimate  of 
its  value,  and  that  of  horses  kept  for  racing  purposes 
is  considered  of  importance  among  dealers  in  horses  of 
that  kind  ;  and  we  think  the  evidence  was  competent 
as  affecting  the  value  of  the  mare. 

For  the  purpose  of  proving  the  speed  of  Jay  Eye 
See  and  other  horses  to  which  Mora  was  related,  in 
..  .  .u„..  trotting  and  pacing,  the  plaintiff  was  per- 
mitted  to  testify  to  information  he  obtained 
from  the  annual  reports  of  the  American  Trotting  As- 
sociation, which,  it  appeared,  keeps  a  record  of  extra- 
ordinary speed  made  by  horses  at  races  held  under  au- 
thority of  recognized  racing  organizations,  and  that 
record  is  issued  by  the  association  in  published  volumes 
which  are  accepted  and  acted  upon  by  handlers  and 
dealers  in  trotting,  pacing,  and  running  horses,  and 
persons  interested  in  that  kind  of  stock,  as  the  authen- 
tic and  oflScial  record  of  the  speed  shown  by  noted 
horses.  The  defendant  objected  to  this  testimony,  par- 
ticularly to  that  purporting  to  be  information  obtained 
by  the  witness  from  the  published  record.  There 
would  seem  to  be  no  serious  objection  to  evidence  of 
the  fact  that  the  horses  had  a  record  for  extraordinary 
speed,  nor  to  proof  of  that  fact  by  the  production  of 
the  record.  It  might  be  impracticable,  if  not  impossi- 
ble, to  prove  the  speed  of  a  horse  by  eyewitnesses  of 
the  races,  especially  after  the  lapse  of  long  time.  If 
such  witness  were  called,   he  could  scarcely  do  more 
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than  testify  to  the  speed  as  that  was  announced  by  the 
judges,  or  as  shown  by  the  published  account ;  and  it 
would  become  necessarj'  for  the  witness  to  refer  to  the 
record  kept  by  those  in  charg'e,  or  published  under 
their  authority.  And  when  that  record  is  published  by 
such  authority,  and  as  so  published  is  accepted  and 
acted  upon  by  those  interested  in  and  conversant  with 
such  matters,  as  authentic  and  official,  we  see  no  rea- 
son why  it  may  not  be  admissible  whenever  the  original 
would  be.  The  fact  that  there  is  such  published  re- 
cord, so  acknowledged  and  recognized,  enters  into  the 
estimation  of  ihe  value  of  the  horse,  and  that  of  his 
descendants  and  relatives  among  dealers  in  horses  of 
that  kind.  The  speed  of  the  horse,  if  that  were  not 
generally  known,  might  not  be  so  important  as  aflEect- 
ing  the  value.  But,  while  such  evidence  was  admissi- 
ble, it  was  clearly  incompetent  for  the  witness  to  testify 
to  information  which  he  claimed  to  have  obtained  from 
reading  the  record  as  published  by  the  trotting  associa- 
tion ;  and  for  this  error  the  judgments  below  must  be 
reversed. 

Another  question  made  relates  to  the  qualification  of 
a  witness  by  the  name  of  Cox,  who  was  permitted  to 
e:ive  an  opinion  on  the  value  of  the  hammer 
test  as  a  means  of  detecting  breaks  in  car  *^i"^'I,j.''"''~ 
wheels.  The  witness  testified  that  he  had 
been  engaged  in  the  business  of  building  railroad  cars 
for  10  years,  and  during  that  time  had  given  particular 
attention  to  car  wheels  and  their  construction.  The 
testimony  was  competent.  Its  weight  was  for  the 
jury.     Judgment  reversed. 
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V. 

Gardiner  et  al. 

{Supreme  Court  of  Nebraska  ^  March  17 ,  iSgj,) 

Instructions — Harmless  Error. — An  instruction  which,  though 
technically  inaccurate  in  some  respects,  nevertHeless  correctly 
states  the  principles  really  involved,  held  not  prejudicially  erro- 
neous. 

Limitation  of  Carrier's  Liability — Conflict  of  Laws. — A  limitation 
of  the  liability  of  a  common  carrier  contained  in  a  shipping-  con- 
tract will  not  be  recog-nized  or  enforced  in  this  state,  though  valid 
in  the  state  where  made,  when  such  attempted  restriction  of  liability 
is  illeg-al,  and  contrary  to  the  public  policy  of  this  state. 

(Syllabus  by  the  Court.) 

Error  to  Adams  county  district  court.     Affinned, 

A .  W.  Ag'ec,  J,  W.  Devjeescs  and  F.  E.  Bishops  for 
plaintiff  in  error. 

y.  A.  Gardiner  and  J,  B,  Cessna^  for  defendants  in 
error. 

Ryan,  C.  This  action  was  brought  in  the  district 
court  of  Adams  county  for  the  value  of  a  horse  alleged 
to  have  been  injured,  so  as  to  have  been  rendered 
worthless,  on  the  line  of  railway  of  plaintiff  in  error, 
case8ute<i  while  in  transit  between   Peoria,  111.,  and 

Hastings,  in  this  state.  There  was  a  ver- 
dict against  the  railroad  company  in  the  sum  of  $650. 
To  reverse  the  judgment  thereon  rendered,  the  rail- 
road company  has  prosecuted  this  proceeding  in  error. 
The  matters  in  defense  will  now  be  separately  con- 
sidered. 

The  contract  of  shipment  provided  that,  in  cases 
where  no  rate  was  expressly  inserted  therein,  the  value 
of  each  horse  was  agreed  to  be  SlOO,  and  in  this  con- 
nection was  the  following  language  :    "And  that  the 


Am.  &En^.  CARRIERS  OF  STOCK.  535 

R.  Cas. 

Chicago,  8.  4  Q.  B.  Co.  v.  Gardiner. 

above  rate  of  transportation  is  based  upon  the  agree- 
ment that  in  case  of  loss  or  damage,  whether  resulting- 
from  accident  or  neg-Iigence  of  said  railroad  company 
or  its  servants,  said  railroad  company  does  not  Assume 
a  liability  for  such  loss  or  damag"e  to  exceed  the  valua- 
tion of  each  animal."  There  was  a  further  provision 
that,  in  case  of  dama^re  sustained,  a  written  claim 
therefor,  verified  by  affidavit,  should  be  presented  to 
the  railroad  company's gfeneral  freightagentatChicago, 
or  to  the  station  agent,  in  this  instance  at  Hastings,  with- 
in ten  days  after  the  removal  of  the  animal  from  the  car 
in  which  it  had  been  shipped.  There  was  evidence  of 
an  oral  notice  of  the  character  above  indicated,  within 
the  time  fixed,  to  the  local  agent  at  Hastings,  through 
whose  procurement  an  examination  was  at  once  made 
of  the  condition  of  the  horse,  and  thereupon  immediate 
steps  were  taken  by  the  railroad  company  for  the  relief 
of  the  injuries  which  the  horse  had  sustained.  It  was 
not  shown  that,  if  there  had  been  a  technical  compli- 
ance with  the  terms  above  prescribed,  there  would 
have  been  taken  any  other  steps  than  those  which  were 
taken.  Under  these  circumstances,  we  do  not  think 
that  the  failure  to  give  a  written  notice  based  upon  an 
affidavit  was  an  indispensable  condition  precedent  to  a 
right  of  recovery.  Railroad  Co.  v'.  Brown  (III.  Sup.) 
30  N.  E.  273. 

Plaintiff  in  error  contended  by  its  answer  in  the  dis- 
trict court,  as  it  does  in  argument  in  this  court,  that, 
by  the  decisions  of  the  courts  of  Illinois  in- 
troduced in  evidence,  the  restriction  of  the  '■'■"•""•' . 

,.    ,  .,.,  r  ■  .        .,  ,         C«rri«r  I  llrtlllli- 

liablllty  ot  a  common  carrier  to  the  value  c«iaiii.fum. 

fixed  in  the  contract  of  shipment  was  en- 
forceable in  that  state,  and  consequently  should  be 
enforced  in  this  state.  In  Railroad  Co,  v.  Witty,  32 
Neb.  275,  there  were  under  consideration  very  much 
the  same  circumstances  as  are  now  under  consideration, 
except  that  there  was  in  that  case  no  averment  or  proof 
as  to  the  law  of  Illinois  being  different  from  that  of 
Nebraska  with  respect  to  the  right  of  a  common  car- 
rier, by  contract,  to  limit  its  liability  for  negligence. 
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It   was  held  that  no   such  restriction  could  be  made 
under  the  laws  of  this  state,  and  this  ruling"  has  been 
followed  and  approved  in  Railroad  Co.  v,  Lawler,  40 
Neb.  35y.     The  question  now  presented  is  whether  or 
not  our  conclusion  thus  announced  should  be  held  to  be 
subject  to  a  modification  on  account  of  the  alleg'ed  dif- 
ference between  the  laws  of  Illinois  and  those  of  Ne- 
braska.    The  defendant  in  error,  to  show  that  there  is 
no  difference  between  the  holding*  of  the  courts  of  Illi- 
nois and  the  holding  of  this  court  in  Railroad  Co.  r.  Witty, 
supruy  in  the  respect  indicated,  offered  in  evidence,  among* 
other  language  of  the  appellate  court  of  Illinois,  that 
found  on  pag-e  523  of  the  case  of  Railroad  Co.  x\  Chap- 
man, 30  111.  App.     From  this  langfuage  offered  in  evi- 
dence, we  quote  the  following  :  **We  hold  that  while 
common  carriers  cannot,  under  the  law,   be  permitted 
to  fix  arbitrarily  the   prices  on  freig'ht  they  ship  at 
prices  below  the  real  value,  without  the  full,  free,  and 
voluntary   consent  of  the   shipper,   fairly  and  under- 
standingly  entered  into,  and  with  the  purpose  of  fixing 
its  value,  yet  we  also  hold  that  common  carriers  have  a 
lawful  right  to  demand  and  require  of  the  shipper  a 
correct  and  honest  statement  of  the  actual  value  of  his 
merchandise,  and  to  insert  such  value  in  the  bill  of  lad- 
ing, and  then  to  charge  the  shipper  a  just  and  reasonable 
compensation,  in  proportion  to  the  risk  they  assume  in 
transporting  his  property.  By  such  value,  when  so  fixed, 
the  shipper  should  be  bound  in  case  of  loss  or  injury  to 
his  property,  although   the   carrier   might   show  the 
property  to  be  of  less  value  than  stated  by  the  shipper. 
Such  a  rule  would  be  reasonable  and  just  to  both  par- 
ties.    There  is  no  hardship  in  the  law  requiring  com- 
mon carriers  to  demand  a  correct  and  truthful  state- 
■  ment  from  shippers  of  the  real  value  of  their  property ; 
nor  is  there  any  hardship  or  injustice  in  requiring  the 
shipper  to  pay  a  full  and  fair  compensation  to  have  his 
merchandise  shipped  in  proportion  to  its  value."    The 
defendant  in  error  also  offered  in  evidence  page  418  of 
the  case  of  Railway  Co.  v.  Chapman  (24  N.  E.)»  which 
we  take  to  be  the  same  case  decided  by  the  appellate 
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:ourt  f rom  the  opinion  in  which  the  above  quotation 
ivas  made.  On  the  page  of  the  Northeastern  Reporter 
sffered  in  evidence,  we  find  this  lang'uag'e  of  the  su- 
preme court  of  Illinois:  "By  the  strict  rule  of  the 
:ommon  law,  the  carrier  was  liable  for  injuries  result- 
ing from  causes  beyond  his  control,  and  which  were 
not  the  result  of  his  act  or  the  omission  of  his  duty; 
the  exception  being  that  he  was  not  liable  for  injury  or 
loss  resulting-  from  the  act  of  God  or  the  public  enemy. 
Thus,  he  must  account  for  goods  received  for  trans- 
portation, even  though  they  be  destroj'ed  by  fire  with- 
!mt  his  fault.  The  rule  has  generally  been  so  far  re- 
laxed that  the  carrier  may,  by  special  contract,  exempt 
himself  from  this  strict  liability  imposed  by  the  com- 
mon law  ;  but  the  weight  of  authority,  in  our  judg- 
ment, holds  as  this  court  has  uniformly  held,  that  he 
may  not  exempt  himself  from  liability  for  damages  re- 
sulting from  the  gross  negligence  or  willful  miscon- 
duct of  himself  or  of  his  servants.  The  law  does  not 
authorize  common  carriers  to  fix  arbitrarily  the  value 
of  goods  delivered  to  them  for  transportation,  and  there- 
by limit  their  liability  in  case  of  loss.  If  a  value  should 
be  fixed  by  the  carrier  as  before  stated,  and  the  con- 
tract of  shipment  was  based  thereon,  the  amount  thus 
fixed  would  ordinarily  fix  the  liability  of  the  carrier." 
The  syllabus  of  the  case  from  which  the  above  quota- 
tion was  made  %vas  introduced  in  evidence.  It  was  as 
follows  :  "A  common  carrier  cannot,  by  contract,  limit 
its  liability  for  injury  to  property  during  transporta- 
tion caused  by  its  gross  negligence."  Section  4,  art. 
U,  entitled  "Railroad  Corporations,"  in  our  constitu- 
tion, contains  this  language  :  "The  liability  of  railroad 
corporations  as  common  carriers  shall  never  be  limit- 
ed." In  this  state,  therefore,  the  liability  of  railroad 
corporations  is  that  of  common  carriers,  which  may  not 
be  limited  by  the  courts  or  bj'  the  legislature.  A  com- 
parison of  the  language  above  quoted,  as  having  been 
introduced  in  evidence  in  this  case,  with  that  of  NoR- 
VAL,  J.,  in  Railroad  Co.  v.  Witty,  supra,  and  with 
the  above  constitutional  provision,  indicates  very  clear- 
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ly  that  the  courts  of  Illinois  do  not  hold  railroad  cor- 
porations to  the  strict  liability  of  common  carriers  en- 
forced in  this  state. 

On  request  of  the  defendant  in  error,  the  district 
court  gave  the  jury  the  following  instruction  :  **The 
court  instructs  the  jury  that  the  defendant  cannot  limit 
its  liability  by  contract  for  negligence,  but  that  it  is 
liable  for  all  damage  resulting  from  its  carelessness  or 
negligence  in  the  transportation  of  said  stallion  by  de- 
fendant as  a  common  carrier.  The  fact  that  this  con- 
tract was  made  in  the  state  of  Illinois  makes  no  differ- 
ence, for  the  reason  that  the  law  and  decisions  of  the 
supreme  court  of  that  state  are  similar  to  the  law  and 
decisions  of  the  supreme  court  of  Nebraska,  upon  the 
principles  that  are  given  in  this  case.  That  in  neither 
state  can  a  common  carrier  limit  his  liability,  either  by 
express  contract  or  otherwise,  against  negligence  or 
the  use  of  reasonable  care  and  diligence.  Therefore,  the 
plaintiffsare  entitled  to  recover  the  full  value  of  said  stal- 
lion at  what  he  was  worth  when  he  was  shipped ;  pro- 
vided that  you  believe  that,  while  he  was  being  shipped 
over  the  railroad  of  the  defendant,  he  received  injuries 
resulting  in  his  death,  from  the  carelessness  or  negli- 
gence of  said  railroad  company  in  his  transportation.'* 
The  court,  it  seems  to  us,  erred  in  giving  the  construc- 
tion which  he  did  to  the  opinions  of  the  courts  of  Illi- 
nois which  had  been  offered  in  evidence,  for  in  each  of 
these  there  was  distinctly  recognized  the  right  to  limit 
by  contract  the  liability  of  the  carrier,  under  certain 
conditions,  to  the  value  stated  in  the  shipping  bill. 
This  is  in  direct  conflict  with  the  views  of  this  court 
as  expressed  in  the  Witty  Case.  The  recovery  was  in 
the  sum  of  S650,  while  the  value  fixed  in  the  shipping 
bill  was  about  SlOO,  so  that  we  cannot  avoid  the  con- 
clusion that  the  jury  was  controlled  by  the  instruction 
quoted.  Again,  there  seems  to  be  a  difference  held 
with  respect  to  the  degree  of  negligence  which  may  be 
contracted  against,  which  difference  was  not  noted  by 
the  district  court.  Among  these  misapprehensions,  how- 
ever, there  were  recognized  the  controlling  principles  re- 
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o^nized  in  this  state  thata  common  carrier  cannot  limit 
is  liability  for  negligence,  and  that  the  value  of  the  horse 
s  it  was  proved,  and  not  as  stated  on  the  shipping  con- 
ract,  must  govern  the  amount  of  the  recovery.  Since 
hesetwo  propositions  correctly  embody  the  law  of  this 
tate,  the  verdict  should  be  sustained,  notwithstanding 
he  errors  noted  in  the  instruction,  unless,  as  plaintiff 
1  error  contends,  the  law  of  Illinois  must  prevail. 
)rdinarily,  the  law  of  the  place  of  shipment  should 
le  held  to  be  the  law  with  reference  to  which  the  ship- 
ler  and  carrier  have  contracted,  in  the  absence  of  di- 
ect  evidence  of  an  intention  to  be  governed  by  some 
ither  rule.  The  cases  cited  by  the  plaintiff  in  error, 
or  our  present  purposes,  may  be  conceded  to  establish 
his  proposition.  As  a  general  rule,  the  proposition 
tiay  be  also  accepted  as  correct  that,  where  parties  in 
rood  faith  have  entered  into  a  contract  valid  and  bind- 
ng  in  the  state  where  made,  it  will  be  enforced  in 
nother  state.  This  enforcement  is  a  matter  of  comity, 
lowever,  and  not  of  absolute  right.  As  was  said  by 
!;hief  Justick  Taney  in  Bank  v.  Earle,  13  Pet.  519  : 
'The  comity  thus  extended  to  other  nations  is  no  ira- 
jeachment  of  sovereignty.  It  is  the  voluntary  act  of 
he  nation  by  which  it  is  offered,  and  it  is  inadmissible 
vhen  contrary  to  its  policy  or  prejudicial  to  its  inter- 
sts."  To  the  same  effect  is  the  language  of  Story, — 
hat  no  state  will  enforce  a  foreign  law  if  it  be  "repug- 
lant  to  its  policy  or  prejudicial  to  its  interests."  Story, 
^lonfl.  Laws,  §  38,  The  restrictions  under  which 
oraity  between  states  should  be  allowed  to  con- 
rol  were  very  fully  discussed  in  Armstrong  v. 
lest  (N.  C.)  17  S.  E.  14,  wherein  the  above  quotations 
till  be  found.  In  Massachusetts  the  liability  of  com- 
lon  carriers  has  been  permitted  by  contract  to  be  re- 
tricted  with  respect  to  interstate  commerce,  asand  per- 
aps  more  uniformly  than  in  any  other  state,  but  this 
estriction  has  always  been  conditioned  that  the  con- 
ract  creating  it  must  be  neither  immoral  nor  illegal, 
ested  by  the  law  of  that  commonwealth.     Fonseca  z\ 
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Steamship   Co.,    153  Mass.    553;  Greenwod  v,    Cur- 
tis, 6  Mass.  358 ;  Milliken  ^^  Pratt,  125  Mass.  374. 

It  may  be  of  advantag-e  to  illustrate  the  application 
of  this  rule  by  the  use  of  adjudicated  cases  not  treatinj^ 
of  or  involving"  the  liability  of   common   carriers.     In 
Oscanyan  z\  Arms   Co.,  103  U.  S.  261,   there  was  in- 
volved the  right  of  a  Turkish  consul  to  recover  a  com- 
mission ag"reed  to  be  paid  to  him  for  recommending  to 
his  g-overnment  certain  supplies.     This  ag-reement,  not 
enforceable  in  the  United  States,  was  valid  in  Turkey; 
yet  the   principle   of   comity    was   held    insufficient  to 
overcome  the  repug-nance  with  which  such  a  transac- 
tion   is  viewed    in    this    country.     The    sj^llabus    of 
Lemonius  z\  Mayer  (Miss.)  14  South.  33,  is  as  follows: 
''Act  March  7,   1882,   entitled  'An  act  to  prohibit  the 
purchase  and  sale  of  "futures"  in  the   state  of  Missis- 
sippi (Acts.    1882,    p.    140),  §  1,   made  it  unlawful  to 
deal  in  contracts  commonly  called  'futures'  in  this  state; 
and  prescribed  a  punishment  for  dealers  therein.     Sec- 
tion 2  provided  'that  no  money  advanced  for  the  pur- 
chase of  futures,  nor  any  ag-reement  for  the  payment 
of  any  sum  for  such  purchases,  shall   be  enforced  in 
any  court  in  this  state.'     Held,  that  the  contracts  be- 
tween purchasers  of  futures  and  their  brokers,  made 
without  the  state,   while  such  statute    was   in   force, 
cannot  be  enforced  in  Mississippi,  though  valid  where 
made."     In  Dammert  v.  Osborn,  35  N.  B.  1088,  it  was 
held  by  the  New  York  court  of  appeals  as  follows : 
"Where  the  courts  of  this  state  cannot  g-ive  effect  to 
testamentary  dispositions  of  personal  property  in  for- 
€ig"n  wills  without  violating^  the  laws  or  public  policy 
of  the  state,  the  property  should  be  remitted  to  the 
jurisdiction  of  the  domicile,   to  the  end   that  it  may 
administer  its  own  laws ;    but,  if  there  is  no  law  or 
public  policy   here  that  forbids  the  execution  of  the 
purpose  that  the  testator  had  in  view,  then  the  courts 
of  this  state  will  give  effect  to  the  disposition  according 
to  the  law  under  which  it  was  made."     In  Sheldon  r. 
Blanvelt  (S.  C.)  7  S.  E.  593.  Blanvelt,  a  citizen  of  New 
York,    had   executed   a  g-eneral    assig-nment    for  the 
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benefit  of  his  creditors,  providing-  for  the  payment  of 
all  wages  and  salaries  of  his  employees,  in  preference 
to  all  other  creditors,  as  required  by  the  statute  of  New 
York.  The  assignment  was  executed  and  recorded  in 
all  respects  as  required  bj"  the  statutes  of  that  state. 
The  principal  part  of  the  assignor's  property  was  in 
New  York,  though  he  owned  some  real  estate  and  per- 
sonal property  in  South  Carolina,  Before  possession 
of  the  property  in  South  Carolina  had  been  taken  by 
the  assiffnee,  it  was  seized  by  virtue  of  writs  of  attach- 
ment, sued  out  at  the  instance  of  creditors  residing  in 
New  York  and  Connecticut.  A  statute  of  South  Car- 
olina provided  that  any  assignment  for  the  benefit  of 
creditors  made  by  an  insolvent  debtor,  containing  a 
preference  of  one  creditor  over  another,  should  be 
absolutely  void.  It  was  held  that  the  deed  of  assign- 
ment was  void  so  far  as  the  property  located  in  South 
Carolina  was  concerned,  and  that  it  was  immaterial 
that  none  of  the  attaching  creditors  resided  in  that  state. 
In  the  United  States  district  court  of  the  Southern  dis- 
trict of  New  York,  in  the  case  of  Schulze-Berge  v. 
The  Guildhall,  58  Fed.  7%,  there  was  under  consid- 
eration a  stipulation  in  favor  of  a  carrier,  entered  into 
at  Rotterdam,  whereby  said  carrier  was  exonerated 
from  liability  for  negligence  in  the  transportation  of 
certain  merchandise  to  New  York  ;  and  it  was  held 
that  such  a  stipulation,  valid  where  made,  was  contrary 
to  the  public  policy  of  this  country,  and  therefore  would 
not  be  enforced.  The  question  intended  to  be  illustra- 
ted by  the  analogies  afforded  by  the  above  quotations 
is  whether  or  not  the  restriction  of  the  liability  of  a 
common  carrier  in  this  case,  though  valid  in  Illinois,  is 
illegal,  or  so  contrary  to  the  public  policy  of  this  state 
that  it  should  not  be  enforced  on  the  principle  of  comity 
between  states.  In  Railway  Co.  v.  Davis,  2  Wilson,  - 
Civ.  Cas.  Ct.  App,  156,  the  statutory  inhibition  was 
with  reference  to  restrictive  contracts  by  carriers  in 
that  state  ;  hence,  that  case  throws  no  light  on  the 
question  involved  in  this.  The  language  of  our  con- 
stitution, "that  the  liability  of  railroad  corporations  as 
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common  carriers  shall  never  be  limited,"  is  very  clear 
and  comprehensive.  The  legfislature  of  this  state,  in 
the  face  of  this  provision,  is  powerless  to  provide  a 
restriction  on  the  liability  which  was  enforced  in  Rail- 
road Co.  z\  Witty,  sufra.  The  courts  of  this  state 
are  equally  bound  by  this  constitutional  provision,  and, 
by  a  construction  given  legfislative  enactment,  or  other- 
wise, cannot  limit  the  liability  of  a  railroad  company  as 
a  common  carrier.  The  supreme  law  forbids  the  exer- 
cise of  these  powers,  leg*islative  or  judicial ;  and,  as 
was  held  in  the  Witty  Case,  the  power  by  contract  in 
this  state  to  restrict  the  liability  of  a  common  carrier 
does  not  exist.  The  statement  that  such  a  restriction 
is  illegal  in  this  state  is  therefore  a  mere  truism.  To 
ask  that  the  law  of  this  state,  on  principles  of  comity, 
shall  give  way  to  the  law  of  Illinois,  is  to  ask  that  the 
courts  of  this  state  shall  sanction  what,  bv  the  consti- 
tution,  has  been  declared  illegal,  and  against  the  public 
policy  of  this  commonwealth.     To  this  we  can  never 

assent.  The  instruction,  while  it  embodied 
luSeM  Emr.  ^Lu  error  as  to  the  identity  of  the  law  of  Illi- 
nois with  that  of  this  state,  nevertheless 
correctly  stated  the  principles  which  should  govern 
the  jury  in  its  deliberations.  For  this  reason  it  was 
not  prejudicially  erroneous.  The  judgment  of  the 
district  court  is  affirmed.     Affirmed. 
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{Supreme  Court  of  Georgia,  Nov.  15,  /8gs.) 

Mortality  Tables— Charge— Error.— The  charge  of  the  ci 
the  methods  of  using'  the  mortality  and  annuity  tables  was 
and  misleading,  and  the  error  thus  committed  was  not,  in  view  ot 
the  evidence  and  the  amount  of  the  verdict  reudered  in  the  present 
case,  cured  by  allowing  the  plaintiff  to  arbitrarily  write  off  a  por- 
tion of  the  recovery,     la)   Forms  for  instructions  suggested. 

Action  for  Personal  Injuries — Fellow  Servants-Negligence.— la  an 
action  against  a  railroad  company  by  an  employee  for  personal  in- 
juries alleged  to  have  been  occasioned  by  the  negligence  of  a  co- 
employee,  no  presumption  of  negligence  arises  against  the  company 
until  the  plaintiff  has  aSiraiatively  shown  that  he  himself  was  free 
from  fanlt. 

(Syllabus  by  the  Court.) 

Brror  from  Glynn  county  superior  court.  Reversed. 

The  following  is  the  official  report : 

Burney  sued  the  railroad  company  for  damages  from 
personal  injuries,  alleging :  Prior  to  September  6,  1893, 
he  was  employed  by  defendant  as  a  flagman. 
On  that  day,  while  so  employed,  while  he 
and  one  of  defendant's  conductors  were  in  defendant's 
cab  car  at  a  point  where  there  was  a  siding,  a  noise  was 
heard  as  of  cars  bein^  shoved  together.  Thereupon  he 
was  sent  out  by  the  conductor,  under  whose  control  he 
was,  to  see  what  was  the  cause  of  the  noise,  and  take 
care  of  any  car  that  might  have  been  set  in  motion.  He 
immediately  went  out,  and  discovered  that  the  fireman, 
without  any  order  from  the  conductor,  who  alone  had 
charge  of  the  entire  train,  had  moved  back  the  engine, 
striking  the  cars  next  the  engine,  and  setting  them  in 
motion  in  the  direction  of  the  other  cars  of  the  train. 
Under  these  circumstances,  it  became  necessary  for 
petitioner,  in  the  discharge  of  his  duty,  to  couple  the 
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cars  together,  in  order  to  prevent  accident  and  damage. 
The  cars  so  set  in  motion  were  moving  so  slowly  that 
there  was  no  difficulty  or  danger  in  making  the  coup- 
ling to  the  other  cars,  and  petitioner  at  once  signaled  the 
fireman  to  stop  the  engine,  which  signal  was  observed 
and  the  engine  stopped.    Having  so  stopped  the  engine, 
petitioner  at  once  stepped  in  between  the  cars  to  make 
the  coupling  (as  he  was  required  to  do,  and  could  not 
do  without  going  between  the  cars),  and  while  be  was 
so   between    the  cars,  and   in  the  act  of   making  the 
coupling,  the  fireman,  w^ithout  any  signal  or  authority 
whatever,  again   set  the  engine    in    motion,    thereby 
violently  striking  the  cars  and  forcing  them  against  the 
other   cars  and  petitioner,  grievously  wounding   him. 
Petitioner  used  every  precaution  necessary  in  the  per- 
formance of  his  duty,  commensurate  with  the  dangers 
of  said  employment,  and  was  free  from  all  negligence. 
Defendant  was  negligent  in  moving  the  engine  after 
having  been  signaled  to  stop  the  same,  and  after  having* 
stopped  it,  without  being  first  signaled  or  ordered  to 
move  it  by  petitioner.     Further,  in  permitting  the  en- 
gine to  be  handled,  moved,  and  operated  by  the  fireman. 
Further,  in  permitting  the  engine  to  be  moved  without 
having  on  the  same  the  engineer  and  fireman,  who  con- 
stituted the  crew  of  the  engine,  to  safely  handle  the 
same.     Neither  engineer  nor  fireman  has  any  authority 
to  move  the  engine  unless  so  signaled  by  the  conductor 
or  flagman,  and  to  do  so  in  coupling  cars  is  gross  neg- 
ligence.    The   declaration   set    forth    the   nature  and 
extent  of  plaintiflF's  injuries,  his  age,  life  expectancy, 
etc.     There  was  a  verdict  for  plaintiff  for  $12,108.33. 
Defendant  moved  for  a  new  trial,  and,  its  motion  being 
overruled,  excepted.     After  the  motion  for  a  new  trial 
waskrgued,  the  judge  below  took  the  same  into  con- 
sideration.    Afterwards,  and  before  the  decision  upon 
the  motion  was  rendered,  counsel  for  Burney  appeared 
before  the  judge  at  chambers,  and  moved  to  be  allowed 
to  write  off  from  the  verdict  and  judgment  $3,108.33. 
Thereupon    the    judge,    over    defendant's    objection, 
allowed  the  motion  to  write  off.     To  this  ruling,  also, 
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defendant  excepted.  The  motion  for  a  new  trial  was 
upon  the  gfrounds  that  the  verdict  was  excessive,  and 
that  it  was  contrary  to  law,  evidence,  etc.  Also, 
because  the  court  erred  in  charg-ing- :  *'In  order  to  ascer-' 
tain  the  present  value  of  the  diminished  prospec- 
tive earnings  of  the  plaintiff,  take  the  amount  ascer- 
tained to  be  his  diminished  earning-  capacity  at  so  much 
per  year,  and,  if  you  find  the  same  to  be  permanent, 
multiply  such  amount  by  the  number  lof  years  of  the 
reasonable  expectancy  of  the  plaintiff's  life,  then  take  6 
per  cent,  of  the  result  thus  obtained,  and  then  look  to 
the  tables  of  mortality  on  pag^e  847  of  this  book.  You 
will  take  the  number  opposite  the  number  of  years 
which  corresponds  with  the  reasonable  expectancy  of 
life  of  the  plaintiff,  and  you  will  then  multiply  such 
results  by  these  fig-ures  ;  and  this  would  represent  the 
present  value  to  the  plaintiff  of  his  diminished  earning- 
capacity,  and  would  show  the  amount  the  plaintiff  would 
be  entitled  to  recover  therefor,  if  entitled  to  recover  at 
all,  diminished  under  the  rule  that  the  court  has  g-iven 
you  in  relation  to  the  decreasing^  capacity  of  plaint- 
iff to  make  and  earn  money  as  he  g-rows  older."  Al- 
leged to  be  an  erroneous  and  illeg-al  instruction  as  to  the 
method  of  computation.  Error  in  charg-ing-  immediately 
after  the  chargfe  just  quoted  :  '*  To  g-ive  you  an  illus- 
tration under  this  rule  which  the  court  has  just  given 
you  :  If,  for  instance,  you  should  find  that  the  plaintiff 
was  permanently  injured,  and  that  his  capacity  to  earn 
money  had  been  entirely  destroyed,  and  that  he  had 
earning-  capacity,  and  that  the  amount  of  that  earning- 
capacity  was  SI. 45  per  day,  you  would  take  that  sum 
as  an  illustration  (Si. 45  per  day);  multiply  that  by  30 
days,  being  the  number  of  days  in  a  month,  which 
would  g-ive  you  S43.50  ;  then  multiply  the  sum  by  12, 
the  number  of  months  in  a  year,  which  would  g-ive  you 
S522,  that  being-  the  earning-  capacity  of  the  plaintiff 
per  year,  as  thus  ascertained.  If  you  should  find  that 
his  earning-  capacity  had  been  totally  destroyed,  that 
would  be  his  diminished  earning-  capacity  per  year,  to 
wit,   S522.     Taking-,  as  an  example,  that  his  ag-e,  as 
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shown,  at  the  time  of  the  injury   was  21  years,  looking" 
to  this  table  on  page  845,  and  running*  down  the  first 
column  to  21,  and  taking  the  figures  in  the  next  column 
just  opposite,  it  is  found  that  the  reasonable  expectancy 
of  21  years  old  is  40  and  a  fraction.     You  multiply  the 
sum  found  for  a  year,  to  wit,  $522,  in  the  example  or 
illustration.     Multiply  that  amount  by  40,  which  is  the 
number  of  years  of  expectancy  of  the  life  of  one  21 
years   old,  and   that  gives  as  a  result  820,880 ;  then 
multiply  that  by  6  per  cent.,  and  that  gives  as  a  result 
$1,252.08.     Going  then  to  the  table  on  page  847,  and 
running  down  the  first  column  to  21,  as  the  age  of  the 
plaintiff  in  this  illustration  at  the  time  of  the  injury, 
and  taking  the  number  in  the  next  column  just  opposite, 
which  is  found  to  be  13  and  a  fraction,  multiply-  the 
result  obtained  last  (in  multiplying  by  6  per  cent.)  by 
this  number,  13  and  a  fraction,  and  you  have  as  a  result 
$16,286.40,  and   that,  in  the  example   which  the  court 
has  just  given    you, — of  one   whose  earning  capacity 
when  he  is  21  years  old  is  SI. 45  per  day,  and  who  is 
permanently  injured  and  his  earning  capacity  totally 
destroyed, — that,  according  to  the  rule  which  the  court 
has   given   you,  properly  applied,  shows  the  present 
cash  value  of  the  present  prospective   earning  capacity 
to  be  $16,286.40."     Alleged  tobe^error,  as  giving ^.n  im- 
proper rule,  and  one  not  sustained  by  law  or  the  tables 
referred  to  by  the  court.     Under  the  tables  referred  to, 
upor.  the  basis  of  $522  per  annum  and  the  calculation  of 
6  per  cent,  interest,  the  cash  value  of  the  prospective 
earning    capacity,    even   if   plaintiff   were   entitled  to 
recover,  and  his  earning  capacity  destroyed,  could  not 
exceed   $7,187.41.     Error   in    charging:  *'A    railroad 
company  shall  be  liable  for  any  damage  done  to  per- 
sons, stock,  or  other  property  by  the  running  of  the 
locomotives  or  cars  or  other  machinery  of  such  com- 
pany, or  for  damage  done  by  any  person  in  the  employ 
and  service  of  such  company,  unless  the  company  shall 
make  it  to  appear  that  their  agents  have  exercised  all 
ordinarj'  and  reasonable  care  and  diligence  ;  the  pre- 
sumption  in   all   cases   being  against  the  company.*' 
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Alleged  to  be  error,  in  that  it  instructed  the  jury  that 
he  presumption  arose  against  the  company,  without 
egard  to  the  question  as  to  plaintiif  first  showing  that 
le  himself  was  free  from  fault,  or  that  the  company 
ailed  to  exercise  reasonable  care  and  diligence. 

Crova/i  £-  Whitfield  and  Doimark,  Adams  &  Frec- 
iia?i,  for  plaintiff  in  error. 

F.  H.  Harris  and  Symmcs  &  Benncl,  for  defendant 
n  error. 

Lumpkin,  J.  1.  The  reporter  has  been  directed  to 
irefix  to  this  opinion  a  statement  of  the  instructions 
riven  by  the  trial  judge  with  reference  to 
he  methods  of  using  the  mortality  and  Si^.'i'Et^^Jr" 
innuity  tables.  As  will  l>e  readily  perceived 
ipon  reading  the  same,  these  instructions  were  incor- 
ect  and  misleading,  and,  in  our  judgment,  the  error 
lommitted  in  giving  them  was  not  cured  by  allowing 
he  plaintiff  to  arbitrarily  write  off  a  portion  of  the 
■ecovery.  As  cases  of  tort  are  constantly  arising,  both 
vhere  death  has  been  caused,  and  also  where  perma- 
lent  injuries  have  been  inflicted,  occasioning  a'  total 
lestruction  of,  or  a  material  diminution  in,  the  earning 
:apacity  of  the  injured  person,  and  generally,  on  the 
,rial  of  such  cases,  these  tables  are  introduced  in  evi- 
lence,  and  as  there  is  much  confusion  with  reference 
o  the  manner  of  using  them,  we  have  concluded  to 
indertake  the  formulation  of  instructions  concerning 
heir  use,  which,  in  eatrh  class  of  cases,  respectively, 
nay  be  appropriately  given  in  charge.  It  must  not  be 
inderstood  that  in  so  doing  we  are  presuming  to  die- 
ate  to  our  brethren  of  the  trial  courts  as  to  how  they 
ihall  charge  on  this  subject,  or  to  prescribe  forms 
.vhich  they  must  feel  constrained  to  follow  ;  but,  as  we 
lave  devoted  much  stud}'  and  thought  to  this  particular 
natter,  we  venture  to  hope  that  the  "charges"  below 
iuggested  may  be  found  helpful.  The  plaintiff  in  the 
)resent  action  sought  to  recover  damages  for  an  alleged 
permanent  diminution  in  his  earning  capacity  ;  and  it 
vas  not,  therefore,  a  case  in  which  the  value  of  a  life 
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was  involved.     It  will,  however,  in  pursuance  of  the 
plan  we  have  adopted,  be  more  convenient  to  present 
first   suitable  instructions  concerning*  the  use  of  the 
tables  in  a  case  where  death  was  caused,  and  then  con- 
clude  with  instructions  appropriate  to  a  case  like  the 
one  now  in  hand.     These  instructions,  as  a  whole,  can, 
by  making"  the  needed  changes  in  phraseology,  be  ren- 
dered readily  adaptable  to  a  case  of  tort  in  which  there 
was  no  death,  but  a  total  destruction  of  earning-  capaci- 
ty.     On  pages  844,  845,  and  846  of  70  Ga.,  will  be 
found,  respectively,  the  Northampton,  the  Carlisle,  and 
the  Actuaries'  mortality  tables  ;    and  on  page  847  is  a 
table  **showingthe  value  of  annuities  on  single  lives 
according  to  the  Carlisle  table  of  mortality."     In  order 
to  avoid  complication,  we  shall   frame  our  "charges" 
upon  the  assumption  that  only  the  tables  on  pages  845 
and  847  are  before  the  jury,  and   shall   designate  the 
last  simply  the  ''Annuity  Table."     Of  course,  if  the 
other  tables  mentioned,  or  tables  which  have  not  been 
mentioned  at  all,  are  properly  in  evidence,  the  instruc- 
tions may  be  varied  accordingly.      With  reference  to 
the  "t  per  Cent."  and  "7  per  Cent."  columns  in  the 
annuity  table,  we  have  thought  it  best  that  juries  should 
be  restricted  tp.  the  use  of  the  latter  only,  because  7 
per  cent,  is  the  legal  rate  of  interest  in  this  state  when 
none  is  fixed  by  contract  in  writing,  and  calculations 
of  annuities  based  upon  any  other  rate  would  be  purely 
arbitrary.      Indeed,  the  table  in  the  book  referred  to 
might  have  had,  in  addition  to  those  it  now  contains,  a 
5  per  cent,  column  and  an  8  per  cent,  column,  or  any 
other  number  of  columns  based  on  different  rates  of 
interest,  in  which  event  there  would  have  been  no  safe 
criterion,  save  that  just  indicated,  as  to  which  of  them 
a  jury  should  select.      With  the   table  as  it  stands, 
limited  to  the  two  columns,  there  is  no  good  reason  for 
taking  the  one  rather  than  the  other,  except  that  which 
is  stated  above.     The  instructions  we  have  undertaken 
to  frame  for  the  guidance  of  the  jurj'^  in  that  class  of 
cases  in  which  the  plaintiff  seeks  to  recover  for  the 
homicide  of  another    have,  of  course,  been   prepared 
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/ith  reference  to  the  rule  of  law  prevailiner  in  this  state 
L'hich  allows  such  plaintiff  to  recover  "the  full  value 
f  the  life  of  the  deceased,  as  shown  by  the  evidence, 
i'ithoutany  deduction  for  necessary  or  other  personal 
xpenses  of  the  deceased,  had  he  lived."  Code,  § 
*)71  ;  Acts  1887,  p.  43.  Assumingf,  then,  that  an 
ction  tn  recover  the  value  of  a  life  is  on  trial,  and  that 
he  Carlisle  mortality  table  and  the  annuity  table  are 
a  evidence,  it  would,  we  think,  be  proper  to  give  the 
ollowingf  instructions,  which  (for  a  purpose  hereinaf- 
er  appearing^)  we  will  divide,  somewhat  arbitrarily, 
Qto  paragraphs,  and  designate  as  "Charge  1": 

"(1)  Incase  you  should  find  that  the  defendant  is 
iable,  it  will  be  your  duty  to  determine  what  amount 
if  damages  should  be  allowed. 

"(2)  Certain  tables  are  in  evidence  before  you.  One  of 
hem  is  the  Carlisle  mortality  table  and  the  other  isa  table 
howing  the  value  of  annuities.  We  will  call  the  first  the 
Mortality  Table.'  and  the  second  the  'Annuity  Table.' 
rhey  are  not  binding  upon  you,  and  you  are  not  obliged 
o  use  them,  or  either  of  them.  If  you  use  neither,  you 
leed  not  consider  the  instructions  now  about  to  be  given; 
)ut  as  these  tables  are  in  evidence,  and  you  have  the 
ight  to  avail  yourselves  of  the  assistance  to  be  derived 
rom  them,  it  becomes  proper  to  explain  them  and 
nforra  you  in  what  manner  and  for  what  purpose 
dch  can  be  made  serviceable.  Care,  however. 
Dust  be  taken  to  avoid  confusion,  and  you  should 
le  very  particular  not  to  use  one  of  them  where 
he  other  oujrht  to  be  used.  You  are  also  cautioned 
hat  you  cannot  advantageously  use  both  in  one  and  the 
ame  calculation.  While  the  proper  use  of  these  tables 
;eparately  ought  to  lead  to  the  same  result,  using  them 
lonjunctively  or  indiscriminately  in  the  same  calcula- 
ion,  or  without  understanding  the  real  purposes  they 
ire  respectively  intended  to  subserve,  will  surely  lead 
o  error. 

"  (3)  You  should  ascertain  from  the  evidence  the  an- 
mal  earning  capacity  of  the  deceased, — that  is,  seek 
lonestly  to  reach  a  just  conclusion  from  the  facts  be- 
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fore  you  as  to  what  amount  should  be  regarded  as  fair- 
ly representing*  his  yearly  income  from  his  own  labor  to 
the  end  of  his  life,  if  he  had  not  been  killed ;  and,  in  so 
doing",  g'ive  due  weig'ht  to  the  various  contingencies 
which  will  be  pointed  out  before  concluding-  these  in- 
structions. It  is  proper  to  remark  just  here  that  the 
age  of  the  deceased  at  the  time  of  the  killing-,  and  his 
probable  expectancy  of  life,  may  be  considered  in  ar- 
riving- at  his  averag-e  yearly  earning-s,  if  in  your  opin- 
ion, in  view  of  all  the  evidence,  his  earning*  capacity 
would  have  varied  at  different  periods  of  his  life  be- 
tween the  time  he  was  killed  and  the  time  he  would  have 
•  died  in  the  course  of  nature. 

"(4)  Another  and  more  direct  use  which  you  can 
make  of  the  fig-ures  representing-  such  probable  expect- 
ancy of  life  will  presently  be  stated.  In  fixing  upon 
this  expectancy  you  may  consult  the  mortality  table, 
which  will  now  be  explained.  This  table  is  designed 
to  show  the  expectancy  of  life  which  may  be  entertain- 
ed by  average  persons  of  given  ages.  The  only  mater- 
ial information  you  can  derive  from  it  is  the  time  which 
an  average  person  of  equal  age  with  the  one  under  con- 
sideration in  the  present  case  may  be  expected  to  live. 
This  table  has  two  sets  of  columns,  marked,  respec- 
tively, 'Age'  and  'Expectation  Years.'  If  it  should  be 
desired  to  ascertain  how  long  a  person  of  average 
health  and  constitution,  aged  33  years,  would  probably 
live,  you  would  look  for  the  figures  '33'  in  the  *Age' 
column ;  and  opposite  these  figures,  in  the  'Expectation 
Years'  column,  on  the  right  of  the  *Age'  column,  you 
would  find  the  figures  '32.36,'  which  would  indicate 
that  such  a  person  probably  had  32  and  36-100  years  to 
live.  In  the  nature  of  things,  there  can  be  no  certainty 
whether  any  particular  individual  will  live  for  a  longer 
or  shorter  period  than  the  probable  expectancy  of  an 
average  person  of  his  age,  as  laid  down  in  this  table. 
In  estimating  the  probable  length  of  a  given  man's  life, 
as  compared  with  the  average  duration  of  life  of  one  of 
the  same  age,  his  health,  occupation,  habits,  and  sur- 
roundings, just  as  they  are  disclosed  by  the  evidence, 
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ug-bt  to  be  considered  ;  and  the  proper  weight  should 
e  g-iven  to  all  of  these  thing-s  in  fixing-  the  expectancy 
f  tbe  life,  diminishing  or  increasing  the  figures  laid 
own  in  the  table  according  to  the  facts  in  the  particu- 
ir  case  under  investigation.  The  age  '33  years'  has 
een  selected  merely  for  illustration.  You,  of  course. 
3  using  the  table,  would  select  the  age  appropriate  to 
he  present  case. 

"(5)  Having,  from  the  evidence,  fixed,  as  accurate!}- 
nd  as  fairly  as  you  possibly  can,  upon  the  number  of 
oUars  representing  the  yearly  earnings  of  the  deceas- 
d,  and  having  ascertained  from  the  mortality  table,  in 
onnection  with  all  the  other  evidence,  his  expectancy 
that  is,  the  number  of  years  which  he  would  probably 
lave  lived),  you  could,  by  multiplying  one  of  these 
lumbers  by  the  other,  determine  approximately  what 
vould  have  been  the  gross  amount  of  the  earnings  of 
lis  whole  lifetime. 

"(6)  This  gross  amount,  when  ascertained,  would, 
if  course,  have  to  be  reduced  to  its  present  value;  that 
s,  to  a  sum  which,  paid  down  all  at  once,  would  be  the 
ust  and  legal  cash  equivalent  of  such  gross  amount. 
rhe  present  value  would  necessarily  be  less  than  the 
rross  amount,  and  the  longer  the  life  the  greater  would 
)e  the  difference  in  these  respective  sums.  If  you  pur- 
iue  the  course  above  indicated,  and  arrive  at  the  gross 
;mouBt  in  the  manner  which  has  just  been  explained 
«  you,  it  would  then  be  incumbent  upon  you  to  make 
he  necessary  calculations  for  ascertaining  its  present 
ash  value.  But,  inasmuch  as  the  proper  result  can  be 
nore  readily  reached  by  availing  yourselves  of  the 
vork  which  has  been  done  in  compiling  the  annuity 
able,  you  may  prefer  to  resort  to  it.  In  that  event, 
,'ou  would  not  find  it  necessary  to  arrive  at  a  gross 
imount,  and  then  reduce  it  to  present  value,  for  the 
ise  of  the  annuity  table  enables  you  to  accomplish  the 
ame  end  by  a  shorter  process.  The  following  illus- 
ration  will  aid  you  in  understanding  hosv  to  use  this 
able: 

"(7)  Suppose  a  man  33  years  old  was  killed,  and  at 
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the  time  of  his  death  was  earning-  S40  per  month,  which 
would  make  $480  per  year.  If  it  was  certain  that  he 
would  continue  to  earn  this  amount  every  year  as  long 
as  he  lived,  his  labor  would  represent  a  yearly  annuity 
of  S480 ;  and  one  entitled  to  recover  the  value  of  his 
life  would  have  the  right  to  receive  such  an  amount  as 
would  be  the  fair  cash  equivalent  of  an  annuity  of  $480, 
payable  in  yearly  installments,  during-  the  period  the 
deceased  would  have  lived  but  for  the  homicide. 

"(8)  To  arrive  at  such  amount  in  the  case  supposed, 
the  annuity  table  could  be  made  available  in  the  follow- 
ing- manner  :  First,  you  would  look  in  the  column 
marked  *Ag-e'  till  you  found  the  fig-ures  '33.'  Oppo- 
site these  fig-ures  you  would  find,  in  a  column  marked 
*7  per  Cent'  (it  being-  on  the  rig-htof  the  'Ag-e'  column), 
the  fig-ures  *11.448.'  The  meaning-  is  that  an  annuity 
of  $1,  in  favor  of  an  averag-e  person  33  years  old,  and 
to  continue  throug-h  life,  would,  on  the  7  per  cent 
basis,  be  worth,  cash  down,  S11.448. 

'*(9)  Therefore,  multiplying*  S480  by  the  figures 
*11.448'  would  give  the  cash  value  of  a  like  annuity  of 
S480,  viz.  $5,495.04. 

"(10)  This  annuity  table  can  be  used  for  any  ag-e  up 
to  103,  and  with  reference  to  any  sum  of  money  repre- 
senting-, or  standing  in  the  place  of,  an  annuity.  The 
illustration  shows  you  how  to  use  the  table,  but  3"ou 
must  not  confuse  the  fig-ures  mentioned  in  it  with  the 
actual  figures  of  the  case  now  on  trial.  On  the  con- 
trary, you  should  be  governed  as  to  these  matters  by 
the  evidence. 

"(11)  You  will  observe  that  the  illustration  given  is 
based  upon  the  assumption  that  the  deceased  would 
have  actually  earned  $480  every  year  during  the  entire 
period  of  his  life,  if  he  had  not  been  killed. 

"(12)  It  rarely,  if  ever,  happens  that  a  man  labors 
every  day  until  his  death,  or  receives  all  the  while  a 
fixed  and  regular  income  from  his  labor  ;  nor  does  his 
capacity  to  earn  money  often  remain  undiminished  io 
old  age.  In  arriving  at  the  amount  to  be  allowed  as 
damages  in  any  particular  case,  these  things  should  be 
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carefully  borne  in  mind.  The  illustration  given  is  also 
based  upon  the  further  assumption  that  the  supposed 
person  was  one  whose  expectancy  of  life  was  that  of  an 
averatfe  man.  If,  in  any  case,  the  expectancy  of  the 
person  under  cohsideration  would,  under  the  evidence, 
have  proliably  been  greater  or  less  than  that  of  the 
average  man,  the  amount  of  the  damages  to  be  allowed 
should  be  increased  or  diminished  accordingly.  In 
applying  these  instructions  to  the  case  which  you  are 
now  trying-,  you  will,  of  course,  be  governed  by  its 
facts  and  circumstances  as  proved.  Feebleness  of 
health,  actual  sickness,  the  loss  of  employment,  volun- 
tarily abstaining  from  work,  dullness  in  business,  re- 
duction in  wages,  the  increasing  infirmities  of  age, 
with  a  corresponding  diminution  of  earning  capacity, 
and  other  causes,  may  contribute  in  greater  or  less  de- 
gree to  decreasing  the  gross  earnings  of  a  lifetime.  In 
estimating  damages,  a  proper  allowance  and  deduction 
should  be  made  in  favor  of  the  defendant  for  any  dimi- 
nution in  income  from  labor  which  would  have  resulted 
from  any  of  these  sources.  The  defendant  is  not 
responsible  for  the  consequences  of  the  acts  of  others 
not  its  agents,  nor  for  results  which  would  in  any 
event,  and  without  reference  to  the  conduct  or  negli- 
gence of  the  defendant,  have  come  to  pass. 

■■(13)  In  arriving  at  the  cash  value  of  the  life  of  the 
deceased,  and  fixing  the  amount  of  the  damages,  you 
should  take  all  these  matters  into  consideration,  and 
give  them  due  weight. 

"(14)  If  the  defendant  is  not  liable  at  all,  the  instruc- 
tions which  have  been  given  concerning  these  tables 
should  be  disregarded  entirely.  If  liable,  and  you  see 
proper  to  use  the  tables,  or  either  of  them,  an  observ- 
ance of  these  instructions  will  aid  you  in  reaching  a 
proper  conclusion  as  to  the  amount  of  damages  to  be 
allowed." 

[Note.  If  the  evidence  so  warrants,  an  additional  in- 
struction, such  as  is  embraced  in  the  words  below 
quoted,  may  be  added  to  paragraph  12.  But  this 
should  not  be  done  unless,  in  view  of  all  the  testimony. 
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the  propriety  and  fairness  of  such  an  instruction  is 
manifest :  »♦*  *  *  You  should  also  take  into  consider- 
ation, and  give  the  proper  effect  to,  any  evidence  before 
you,  if  there  be  such,  tending  to  show  a  reasonable 
prospect  of  increased  earnings  on  the  part  of  the  de- 
ceased."] 

When  the  above-mentioned  tables  are  introduced  in 
evidence  upon  the  trial  of  an  action  for  personal  inju- 
ries involving  an  alleged  diminution  of  the  plaintiff's 
earning  capacity,  and  there  is  evidence  to  warrant  a 
finding  that  there  was  such  a  diminution,  and  that  it 
will  be  permanent  (that  is,  last  during  the  plaintiff's 
life),  the  following  instructions  as  to  the  methods  of 
using  the  tables  may  be  given.  We  will  designate  the 
same  * 'Charge  2": 

**(1)  If  you  find  that  the  defendant  is  liable,  it  will 
be  your  duty  to  fix  the  measure  of  the  plaintiff's  dam- 
ages. Among  other  things,  he  claims  that  he  has  been 
permanently  injured,  that  his  capacity  to  labor  and 
earn  money  has  been  decreased,  and  that  this  condition 
will  continue  to  the  end  of  his  life.  If  this  contention 
has  not  been  proved  to  your  satisfaction,  you  will  have 
no  occasion  to  consult  the  tables  concerning  the  use  of 
which  you  will  presently  be  instructed,  and  should  dis- 
regard them  entirely.  But  if  you  find  that  the  defend- 
ant is  liable,  and  should  believe  from  the  evidence  that 
the  plaintiff  was  capable  of  earning  by  his  labor  so 
much  per  year,  and,  because  of  personal  injuries  wrongf- 
fully  inflicted  upon  him  by  the  defendant,  his  earning 
capacity  has  been  materially  reduced,  and  if  the  inju- 
ries were  of  such  a  permanent  and  lasting  character 
that  this  decreased  capacity  to  earn  money  will  continue 
through  life,  the  following  instructions  will  be  perti- 
nent : 

'*(2)  [Same  as  paragraph  2  of  Charge  1.] 

'*(3)  You  should  ascertain  from  the  evidence  the 
annual  loss  which  has  been  occasioned  to  the  plaintiff 
by  reason  of  his  injuries.  To  do  this,  you  will  have 
to  take  into  consideration  his  earning  capacity  before 
he  was  injured,  and  the  per  cent,  (or  ratio)  in  which 
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that  capacity  bas  been  diminished.  Seek  honestly  to 
reach  just  conclusions  from  the  facts  before  you  as  to 
what  amount  would  have  fairly  represented  the  yearly 
earning's  of  the  plaintiff  to  the  end  of  his  life,  had  he 
not  been  injured,  and  as  to  the  proportion — whether 
one-fourth,  one-half,  or  more  or  less  than  these  frac- 
tions-— in  which  such  earnings  will  be  reduced  because 
of  his  injuries.  In  estimating  what  would  have  been 
the  plaintiff's  probable  earnings  through  life  if  his 
laboring  capacity  had  remained  unimpaired,  you  should 
give  due  weight  to  the  various  contingencies  that  will 
be  pointed  out  to  you  before  concluding  these  instruc- 
tions. It  is  proper  to  remark  just  here  that  the 
plaintiff's  age  at  the  time  he  was  injured,  and  his  then 
probable  expectancy  of  life,  may  be  considered  in  arriv- 
ing at  what  would  have  been  his  average  yearly  earn- 
ings but  for  the  injury,  if,  in  your  opinion,  in  view  of 
all  the  evidence,  his  earning  capacity  would  have  varied 
at  different  periods  of  his  life  in  case  there  had  been  no 
injury. 
"(4)  [Same  as  paragraph  4  of  Charge  1.] 
"(5)  Having  from  the  evidence  fixed,  as  accurately 
and  as  fairly  as  you  possibly  can,  upon  the  number  of 
dollars  representing  the  yearly  loss  in  earnings  occa- 
sioned to  the  plaintiff  by  his  injuries,  and  having  ascer- 
tained from  the  mortality  table,  in  connection  with  all 
the  other  evidence  before  you,  his  expectancy  (that  is, 
the  number  of  years  which,  at  the  time  of  his  injury ,^ 
he  could  reasonably  have  expected  to  live),  you  could, 
by  multiplying  one  of  these  numbers  by  the  other,  de- 
termine approximately  the  gross  amount  of  the  loss. 
"(6)  [Same  as  paragraph  6  of  Charge  1.] 
"(7)  Suppose  a  man  33  years  old,  and  capable  of 
earning  S40  per  month,  or  S480  per  year,  was  so  in- 
jured that  he  could  earn  only  S20  per  month,  or  S240 
per  year,  and  that  this  decreased  capacity  to  earn 
money  would  last  during  his  entire  life.  If  it  was 
certain  that,  but  for  the  injuries,  he  would  have  con- 
tinued to  earn  the  full  amount  of  S480  every  year  as 
loog  as  he  lived,  his  loss  on  account  of  the  injuries. 
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would  represent  a  yearly  annuity  of  S240  ;  and,  if  en- 
titled to  recover  for  such  loss,  his  damagces,  as  to  this 
matter,  should  be  such  an  amount  as  would  be  the  fair 
cash  equivalent  of  an  annuity  of  $240,  payable  in  annual 
installments,  until  the  end  of  his  life. 
*'(8^  [Same  as  parag-raph  8  of  Charg-e  1.] 
**(9)  Therefore,  multiplying  S240  by  the  fig-ures 
*11.448'  would  g-ive  the  cash  value  of  a  like  annuity  of 
S240,  t7>.,  $2,747.52. 

**(10)  [Same  as  parag^raph  10  of  Charg-e  1.] 
**(11)  For  instance,  you  will  have  noticed  that  the 
case  supposed  in  the  illustration  is  one  where  the  earn- 
ing- capacity  was  reduced  one- half.  It  mig-ht  be  that 
it  was  reduced  two-thirds,  or  only  one-third,  or  one- 
fourth,  or  any  other  fraction.  The  true  per  cent,  of 
the  decreased  capacity  must  in  each  case  be  ascertained 
from  the  evidence,  the  question  being*,  'In  what  pro- 
portion does  it  show  the  ability  to  earn  money  has  been 
lessened  ?'  You  will  also  observe  that  the  illustration 
g-iven  rests  upon  the  assumption  that  the  injured  per- 
son would  have  actually  earned  S480  every  year  during- 
the  entire  period  of  his  expectancy,  if  he  had  not  been 
hurt,  and  his  consequent  loss  on  account  of  the  decrease 
in  his  ability  to  labor  is  calculated  upon  that  basis. 
**  (12)  [Same  as  parag-raph  12  of  Charge  1.] 
**(13)  In  arriving,  therefore,  at  the  amount  which 
should  be  allowed  the  plaintiflF  on  account  of  loss  aris- 
ing from  diminished  ability  to  labor,  you  should  take 
all  these  matters  into  consideration,  and  give  them  due 
weight. 

**  (14)  [Same  as  paragraph  14  of  Charge  1.]  " 
[Note.  In  a  proper  case,  the  reading  of  paragraph 
12  of  Charge  1  as  a  part  of  Charge  2  may  be  followed 
by  giving  the  additional  instruction  below  quoted.  In 
this  connection,  however,  see  note  at  end  of  Charge  1. 
'*  *     *     *     You  should  also  take  into  consideration,  and 

give  the  proper  effect  to,  any  evidence  be- 
fijiXl-PHiSw*^  fore  you,  if  there  be  such,  tending  to  show 
Kw'"""**^"      ^^^^  there  was  a  reasonable  prospect  of  in- 
creased earnings  on  the  part  of  the  plaintiff 
in  case  he  had  not  been  injured."] 
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2.  The  rule  announced  in  the  second  headnote  is  well 
settled  in  this  state.  It  was  recog-nized  in  the  recent 
case  of  Banking  Co.  v.  Hicks,  95  Ga.  301.  Judgment 
reversed. 

NOTE. 

Mortality  Tables. — See  Macon  v,  Moore,  5  Am.  &  Eng.  R.  R.  Cas, 
N.  S.  555,  and  note  361. 
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Tindall. 

{Supreme  Court  of  Kansas,  March  6,  /8g/.) 

Injuries  to  Employees — Negligence. — In  an  action  by  an  employee 
to  recover  damag-es  from  a  railroad  company  for  personal  injuries 
alleged  to  have  resulted  from  a  defect  in  the  railroad  track,  negli« 
gence  will  not  be  presumed,  but  must  be  proved.  Testimony  that 
there  was  a  defect  in  the  track,  and  that  an  injury  occurred,  is  not 
enough  to  warrant  a  recovery.  It  is  necessary  to  prove  that  the 
company  knew  of  the  defect,  or  that  it  was  of  such  a  nature  or  had 
existed  for  such  a  length  of  time  that,  in  the  exercise  of  ordinary 
care,  it  should  have  been  discovered  by  the  company.  DosTER,  C. 
J.,  dissenting  as  to  the  application  to  the  facts  of  the  case. 

Sanne — Contributory  Negligence. — If  such  employee  voluntarily 
and  needlessly  places  himself  in  a  highly  dangerous  position,  when 
there  is  a  reasonably  safe  one  provided  for  him,  and  he  has  time  to 
exercise  his  judgment,  and  choose  a  safer  place,  and  injury  occurs 
to  him  by  reason  of  his  choice,  he  ordinarily  cannot  recover  for 
such  injury. 

Case  at  Bar. — The  testimony  examined,  and  held  to  be  insufficient 
to  sustain  the  verdict  and  judgment. 

(Syllabus  by  the  Court.) 

Error    from    Douglas  county    district    court.      7?^- 
versed. 

A.  A.  Hurd,    W.  Littlcjicld,    and  O.   /.    Wood,   for 
plaintiff  in  error. 

Waters   &    Waters,  for  defendant  in  error. 

Johnston,  J.     This  was  an  action  by  Thomas  H. 
Tindall  against  the   Atchison,    Topeka  &    Santa   Fe 
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Railroad   Company  to    recover  for    personal    injuries 
Cue  Stated         alleg-ed     to    have     been    suffered    by    him 
throug-h  the  neg^ligence  of  the  railroad  com- 
pany.    Tindall   was  a  locomotive  fireman  engaged  in 
the  service  of  the  company  in  New  Mexico,  and  on  the 
night  of  November  2,   1889,  he  was  upon  a  locomotive 
with  Thomas  Williams,  an  engineer.     They  brought  a 
train  into  the  yards  at  Raton  about  midnight,  and,  no 
brakeman  being  present  to  uncouple  the  engine  from 
the  train  or  pilot  it  into  the  roundhouse,  Tindall  was 
directed  by  the  engineer  to^uncouple  the  engine,  which 
he  did.     Instead  of  getting  back  into  the  cab,  Tindall 
then  took  a  position  on  the  front  end  of   the   engine, 
sitting  upon  the  pilot  beam,  with  his  feet  resting  upon 
the  pilot.     The  first  switch  to  be  thrown  was  between 
300  and  400  yards  from  the  starting  point,  and,  upon  a 
signal  from  him  to  the  engineer,  the  engine  was  moved 
forward  at  a  rate  of  about  5  miles  an  hour.    There  had 
been  a  storm,  and  snow  was  falling,  and 'there  was 
snow  upon  the  pilot  and  front  end  of  the  engine.     Tin- 
dall had  a  lantern   upon  his  arm,   and    with   one   hand 
held  onto  the  pilot  brace.     While  reaching  to  his  hip 
pocket  with  the  other  hand  to  obtain  his  gloves,  there 
was  a  jar  of  the  engine,  which  caused  him  to  fall  from 
the  pilot.     One  of  the  wheels  of  the  engine  passed  over 
and  crushed  his  arm,    so  that  amputetion  above  the 
elbow  was  necessary.     He  alleges  that  the  injury  was 
caused  by  the  negligent  construction  and  maintenance 
of  the  track  at  the  place  where  the  injury  occurred, 
and  that  the  defect  in  the  track  was  such  that   with 
proper  diligence  and  care  on  the  part  of  the  company 
it  could  have  been  discovered  and  remedied  in  time  to 
have  prevented  the  injury.     The  company  denied  the 
charge  of  negligence,  and  averred  that  the  injury  v\tis 
the  result  of  his  own  carelessness.     At  the  trial,  the 
jury  found  that  the  injury  was  due  to  the  negligence 
of  the  railroad  company,  and  awarded  S5,500  to  Tin- 
dall as  damages. 

The  sufficiency  of  the  testimony  to  sustain  the  ver- 
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diet  is  the  first  question  to  which  our  attention   is  di- 
rected.    On  the  part  of  the  company  it  is 
contended  that  the  track   was  not  defective  piiJJii-Jeg'l'' 
or  dangerous,  and  that,  if  there  was  a  de-  "^*"*** 
feet,  the  company  did  not  know,  and  could 
not  by  the  exercise  of  ordinary  care  have  known,  of  its 
existence.     What  the   defect   was   is  not   shown,   and 
what  caused  the  jar  of  the   engine   is  a   mystery   not 
solved  by  the  testimony.     Williams,  the  engineer,  tes- 
tified that,  "at  the  time  he  fell,  I  felt  a  jar  of   the  en- 
gine, as  if  we  struck  a  rough   place  in  the  track.     Of 
course,  I  couldnt't  tell  just  what  it  was,   but  it  felt 
like  a  low  joint."     Again,  he  stated  that  **I  felt  a  jar 
of  the  engine  as  if  there  was  a  rough  track.     At  the 
time,  of  course,  I  couldn't  say  exactly  what  kind  of  a 
track  it  was,   but  the  track   was   rough   there  at   that 
time;  at  least,  it  felt  that   way."     After  stating  that 
some  jars  were  usually  felt  upon  the  engine,   he  tes- 
tified that  the  one  that  occurred  when  Tindall  fell  off 
the  engine    was    "above   the    ordinary."      In    answer 
to    an     inquiry    as    to    how    he    came    to    fall    from 
the  pilot  of  the  engine,  Tindall  testified  as  follows  : 
*'It  felt  like  she  came  against  something,  and   struck 
pretty  hard,  and  I  was  thrown  off.     Q.     What  was 
the  matter  with  that  track,  if  vou  know?     A.  There 
was  a  rough  piece  of  track.     Q.   You  are  conversant 
with  the  condition  of  the  tracks  in  the  yard  limits  and 
on  the  mainline  track  ?     A.   Yes,  sir.     Q.  State  to  the 
jury  how  it  compares  in  point  of  roughness  with  the 
ordinary  siding  and  the  ordinary  switches,  if  you  know. 
A.  Weil,  we  are  used  to  ordinary  bumps  on  the  tracks. 
We  don't  pay  any  attention  to  those.    You  have  always 
to  look  for  ordinary  track.     Q.  Well,  what  was  this? 
A.  Well,  this  was  over  the  ordinary  rough  track."    As 
the  jury  have  found,  there  was  no  evidence  to  show  that 
there  was  a  low  joint  in  the  track  where  the  injury 
occurred.     Shortly  after  the  injury,  Tindall  requested 
an  employee  in  the  yards,  named  Bennett,  to  make  an 
examination  of  the  track  at  the  place  of  the  injury, 
which  he  did,  but  he  did  not  find  any  low  joint  there, 
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nor  anything  wrong*  with   the  rails  except  that  two- 
bolts  were  gone  from  one  of  the  joints.  The  rails  were 
in  their  proper  places,  and  were  spiked  down  all  right, 
and  the  jury  have  found  that  the  absence  of  the  two 
bolts  in  the  fish  plates  joining  the  rails  did  not  render 
the  track  dangerous  upon  which  to  run  an  engine  at  the 
speed  of  five  miles  per  hour.    It  appears  that  the  tracks 
in  the  vards  are  not  as  smooth  and  as  solid  as  the  main- 
line  track ;  and  that  they  are  not  required  to  be  main- 
tained at  the  same  standard  of  perfection  as  the  main-line 
track,  where  greater  speed  is  necessary,  is  conceded. 
There  were  employees  in  the  yards  whose  duty  it  was 
to  maintain  the  tracks  in  suitable  condition,  and,  although 
said  to  be  '*somewhat  rough,"  no  particular  defect  has 
been   pointed  out.     Wherein  was  the  company  negli- 
gent ?     No  one  discovered  any  defect  in  the  track,  and 
no  one  knew  what  caused  the  jar.     While  to  one  wit- 
ness it  felt  like  a  low  joint,  yet,  upon  examination,  none 
was  found  ;  and,  at  the  place  where  the  injury  occurred, 
it  is  not  shown  that  the  track  was  out  of  alignment  or 
out  of  repair.     Whether  the  jar  was  caused  by  a  defect 
in  the  track,  or  a  temporary  obstruction,  the  evidence 
does  not  show.     If  it  be  granted  that  there  was  a  de- 
fect in  the  track,  when  did  it  become  defective?    Did 
it  exist  five  minutes,  five  hours,  or  five  days  prior  to 
the  injury  ?     Was  it  so  obvious  that  the  company  or 
those  in  charge  of  the  track  should,  in  the  exercise  of 
ordinary  care,  have  discovered  it?     There  is  no  proof 
that  the  company  knew  of   the  existence  of  a  defect, 
and  nothing  to  show  that  it  had  either  notice  or  oppor- 
tunity to  discover  it.     Indeed  there  was  no  proof  at  all 
of  what  the  defect  was.     A  finding  of  negligence  can- 
not rest  upon  mere  conjecture.  As  the  court  instructed 
the  jury  ''negligence  can  never  be  presumed,  but  must 
be  proved."    Testimony  that  there  was  a  defect  in  the 
track,  and  that  an  injury  occurred,  does  not  establish 
culpable  negligence  on  the  part  of  the  company.    In 
Harter  t'.  Railroad  Co.,  55  Kan.  250,  this  doctrine  wa$ 
recognized,    and    Mr.    Justice    Allen     remarked: 
**This,  however,  is  not  enough  to  warrant  a  recovery 
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against  the  defendant.  There  must  be  evidence  fairly 
tending-  to  show  either  that  the  defendant  knew  of  the 
existence  of  the  defect,  or  that,  in  thd  exercise  of  rea- 
sonable and  ordinary  care  and  dilig-ence,  the  defect 
could  have  been  discovered  before  the  accident."  This 
principle  was  held  to  be  controlling  in  Carruthers  v. 
Railway  Co.,  55  Kan.  600,  where  the  chief  justice  said 
that  "it  is  necessary  to  allege  and  prove,  among  other 
things,  that  the  defendant  knew  of  the  defect,  or  that 
it  was  of  such  a  nature  or  had  existed  for  such  a  length 
of  time  that,  in  the  exercise  of  ordinary  care,  it  should 
have  been  discovered  by  the  defendant,  in  which  case 
notice  ought  to  be  presumed  ;  and,  where  there  is  no 
evidence  of  such  notice  or  its  equivalent,  a  demurrer  to 
the  evidence  is  properly  sustained."  As  it  was  not 
shown  that  the  company  knew  of  any  defect,  or  that  it 
should  have  known  of  its  existence,  the  proof  is  insuf- 
ficient to  sustain  the  charge  or  finding  of  negligence. 

It  is  next  contended  that  Tindall  voluntarily  and  un- 
necessarily took  a  dangerous  position  on  the  front  of 
the  engine,  when  he  could  and  should  have 
chosen  a  safer  place  in  the  cab.  The  posi-  "tT^lf^nV^'*" 
tion  taken  by  him  appears  to  have  been  one  fence, 
of  great  danger.  It  was  in  the  nighttime, 
and  it  was  dark  and  windy.  There  had  been  a  snow- 
storm, and  there  was  snow  upon  the  pilot.  The  en- 
gine was  the  ordinary  one  used  on  the  main  line,  with- 
out footboards,  handrails,  or  other  provisions  for  car- 
rying employees  on  the  front,  such  as  may  be  found 
on  switch  engines.  A  position  on  the  pilot  or  pilot 
beam  of  such  an  engine  is  generally  regarded  to  be 
somew^hat  dangerous,  but  the  hazard  must  be  greatly 
increased  when  the  pilot  is  covered  with  snow.  Tin- 
dall had  no  duty  to  perform  which  required  him  to  ride 
on  the  front  of  the  engine.  The  jury  find  that  he 
voluntarily  assumed  the  position,  as  the  engineer  did 
not  direct  him  to  ride  there,  and  no  rule  of  the  com- 
pany required  it.  The  cab  was  the  place  provided  for 
riding  upon  the  engine,  and,  as  the  jury  find,  it  was  a 
much  safer  place  than  the  one  which  he  took.     It  was 
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also  found  by  the  jury  that  he  could  have  performed  the 
duties  required  of  him  by  riding  in  the  cab,  instead  of 
on    the    front   of    the    engine ;  and    the    question  of 
whether  he  should  have  taken   the  safer  place  is  one  of 
great  importance.     If   he  voluntarily  and    needlessly 
took  a  highly  dangerous  place  when  a  reasonably  safe 
one  was  provided  for  him,  he  ordinarily  cannot  recover 
for  resulting  injuries.     Railway  Co.  v.  Estes,  37  Kan. 
715.      The     case     of      Railway      Co.     v.     McCally, 
41  Kan.  639,  is  referred  to  and   relied  upon,    but  the 
facts  of    that    case    differ    materiallv  from   those    of 
the     present     case.      There      it      was     shown     that 
the    switchman    would    necessarily    have     to   get  on 
the  pilot  of  the  engine  to  make  the  couplings  and  per- 
form the  duties  required  of  him,  while  in  the  present 
case  there  was  no  duty  which  required  Tindall  to  as- 
sume the  perilous  position  which  he  took.     In  the  Mc- 
Cally Case  the  immediate  cause  of  the  injury  was  the 
reckless  misconduct  and  gross  mismanagement  of  the 
engineer  in  charge  of  the  engine  that   was  used  in  do- 
ing the  switching,  while  in  this  case  the  jury  have  found 
that  the  engineer  of  the  engine  upon  which  the  plaintiff 
was  riding   was  not  guilty  of  negligence.     The  cases 
differ  in  other  respects,  but,  however  much  they  may 
correspond,  we  think  it  was  the  duty  of  the  court,  upon 
request,  to  submit  to  the  jury  the  rule  of  law  referred 
to  in  the  Estes  Case.     The   following   instruction  was 
requested  and  refused  :  '*  The  jury  are  instructed  that 
if,  in  the  discharge  of  a  duty,  an  employee  of  a  railroad 
company   voluntarily    places   himself   in   a  dangerous 
position  unnecessarily,  when  there  is  another  place  that 
is  safer  that  he  could  have  chosen,  and  he  has  time  to 
exercise  his  judgment,  and  injury  occurs  by  reason  of 
his  choice,  he  cannot  recover  for  such  injury."     Other 
instructions  embodying  the  same  view  of  the  law  were 
requested  and  refused,  and,  while  the  jury  were  told 
in  a  general  way  that  the  plaintiff  could  not  recover  if 
his  own  negligence  contributed  proximately  to  the  in- 
jury, no  declaration  of  law  like  the  one  requested  was 
given.     It  is  substantially  the  rule  as  laid  down  in  the 
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Case  at  Bar. 


Estes  Case,  and,  in  view  of  all  the  testimony  of  the 
case,  we  think  the  company  was  entitled  to 
an  instruction  like  the  one  requested.  The 
judg-ment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Allen,  J.,  concurs. 

DosTER,  C.  J.  I  concur  in  the  reversal  of  this  case 
because  of  the  apparent  negligence  of  the  defendant  in 
error,  and  the  failure  of  the  court  to  instruct  thereon  as 
requested  by  the  plaintiff  in  error  ;  but  I  dissent  from 
the  view  of  the  majority  of  the  court  that  knowledge  of 
the  defect  causing  the  injury  in  question  is  not  imputa- 
ble, under  the  evidence,  to  the  plaintiff  in  error.  A 
railroad  company  is  presumed  to  have  knowledge  of  a 
defect  in  its  machinery,  or  a  dangerous  condition  of  its 
track,  existing  under  such  circumstances  as  to  give  it 
reasonable  opportunity  to  learn  of  the  same.  What 
that  length  of  time  may  be  depends  upon  the  circum- 
stances of  each  particular  case.  In  this  case  the  injury 
was  caused,  proximately  or  otherwise,  by  some  defec- 
tive condition  of  the  track  in  the  company's  switch 
yards,  of  such  a  character  and  existing  for  such  length 
of  time  as  to  have  been  known  to  the  company,  or  as- 
certainable by  it  in  the  exercise  of  the  duties  it  owed  to 
its  employees.  The  testimony  of  Mr.  Williams,  the 
engineer  in  charge  of  the  engine  from  the  pilot  of  which 
the  defendant  in  error  was  thrown,  is  that  he  felt  in 
his  station  in  the  cab  a  jar,  as  of  running  over  a  rough 
place,  seemingly  like  a  low  joint.  In  immediate  con- 
currence with  such  jar,  the  defendant  in  error  fell  from 
his  position.  No  witness  pretends  to  account  for  such 
jar  upon  any  other  theory  than  a  bad  place  in  the  track, 
and  the  jury  found  that  the  defendant  in  error  was 
thrown  from  his  position  by  the  running  of  the  engine 
over  a  rough  place  in  the  track.  Had  such  place  been 
out  on  the  main  line,  observable  only  by  section  men 
with  several  miles  of  road  under  their  charge,  and  a 
consequent  lack  of  opportunity  and  time  to  discover  and 
repair  it,  knowledge  of  the  same  could  not,  perhaps,  be 
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imputable  to  the  company,  unless  its  existence  had 
been  known  for  some  time  ;  but  the  defect  in  question 
was  in  the  company's  yards  at  a  division  point,  where 
scores  of  its  employees,  some  of  them  manag-ers  of  its 
interests  in  such  respect, — its  vice  principals,  such  as 
superintendents,  road  masters,  track  inspectors,  and 
section  foremen, — were  passing-  over  its  grounds  all 
hours  of  the  day,  and  to  some  extent  during  the  night. 
A  defect  in  the  track  at  such  place,  serious  enoug-h  to 
have  caused  or  contributed  to  the  injury  in  question, 
could  have  been  known  to  some  of  them  had  they  been 
diligent  in  the  performance  of  their  duties.  The  only 
answer  that  can  be  made  to  this  proposition  is  that  such 
defect  may  have  been  of  such  recent  origin  and  short 
existence  as  not  to  have  been  brought  home  to  the 
knowledge  of  the  managing  employees.  I  deny  it.  A 
rough  place  in  the  track  caused  by  a  defective  tie,  a  low 
or  springing  joint,  a  warped  or  worn  rail,  cannot,  in 
reason,  come  into  such  ill  condition  in  a  moment,  in  an 
hour,  nor  in  a  day,  but  must  grow  apace  into  such  con- 
dition. Some  stress  was  laid  in  argument  upon  the  fact 
that  railroad  companies,  in  the  commendable  practice  of 
economy,  put  their  defective  rails  and  ties  into  their 
switch  tracks,  so  as  to  preserve  the  better  ones  for  ser- 
vice at  other  points  where  most  required.  Such  maj' 
be  admitted,  and  no  fault  can  be  found  ;  but  that  does 
not  relieve  such  companies  from  the  obligation  to  use 
such  rails  and  ties  and  maintain  their  tracks  in  such 
repair  as  will  respond  to  the  demands  of  the  service, 
less  onerous,  though  they  be,  than  the  requirements  of 
other  parts  of  the  line.  The  defect  in  question  must, 
in  the  nature  of  things,  have  existed  for  such  a  length 
of  time,  and  so  plainly  in  the  sight  of  the  company's 
managing  agents,  as  to  charge  it  with  knowledge  of  its 
existence.  Little  importance  should  be  attached,  I 
think,  to  the  fact  that,  upon  examination  of  the  place 
where  the  accident  occurred,  evidences  only  of  a  slight 
defect  in  the  track  were  discovered.  This  examination 
was  many  hours  after  the  occurrence,  and  after  ample 
time  to  repair  the  defect  had  elapsed.     A  motive  upon 
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the  part  of  the  responsible  parties  to  obscure  the  defect 
existed,  and  the  fact  that  no  defect  of  consequence  was 
discovered  furnishes  ground  to  suspect  that  it  had  been 
repaired.  As  an  abstract  proposition  of  law,  the  first 
syllabus  of  the  opinion  of  the  court  is  correct,  but  I  be- 
lieve its  application  to  the  facts  of  this  case  is  unwar- 
ranted. 


Atchison,  T.  &  S.  F.  R.  Co. 

r. 

WlLLEY.* 
(Supreme  Court  of  Kansas ^  March  6,  1897.) 

Personal  Injuries — Damages. — Loss  of  memory  or  impaired  men- 
tal constitution  are  not  the  natural  or  probable  results  of  mere 
bodily  injuries  neg-lig-ently  inflicted  by  one  person  upon  another, 
and  before  recovery  therefor,  as  items  of  damagpe  resulting  from 
such  injuries,  can  be  had,  they  must  be  specially  pleaded. 

Accident  at  Crossing—Negligence. — The  allowance  by  a  railroad 
company  of  a  hedge  and  grove  of  trees  upon  its  right  of  way  at  a 
country  highway  crossing,  of  sufficient  height  and  density  to  ob- 
struct the  view  and  prevent  the  hearing  of  trains  by  travelers  upon 
such  highway,  whereby  injuries  result  to  them  from  such  trains  at 
such  crossing,  cannot,  in  law,  be  charged  as  negligence,  but  must 
be  left  to  the  jury  for  determination  as  a  fact.  DoSTER,  C.  J.,  dis- 
senting. 

(Syllabus  by  the  Court.) 

Error  from  Sumner  county  district  court.  Reversed, 

A.  A.  //n rd  3,nd  Stambaiig'h  &  Hurd^  for  plaintiff  in 
error. 

C.  y.  Garver  and  W.  W,  Schivinn^  for  defendant  in 
error. 

DosTER,  C.  J.  The  defendant  in  error  (plaintiff  be- 
low) sued  for  damag'es  resulting  from  bodily  injuries, 
caused,  as  he  says,  by  the  defendant's  negligent  main- 
tenance of  obstructions  to  sight  and  hearing 
at  a  public  road  crossing,  and  by  its  failure 
to  signal  the  approach  of  its  train  to  such  crossing,  as 

*See  note  at  end  of  case. 
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required  by  law.  The  evidence  showed  that  he  was 
traveling  in  a  wag-on  along-  the  public  highway,  and 
nearing  the  defendant's  track,  and  that  his  view  of  the 
direction  of  the  approaching  train  was  obstructed  by  a 
grove  of  trees  and  a  line  of  hedge,  extending  from  the 
adjacent  lands  to  the  defendant's  right  of  way,  and  to 
within  about  26  feet  of  the  track.  The  jury  found,  in 
answer  to  special  interrogatories,  that  the  hedge  and 
grove  of  trees  in  question  constituted  such  an  obstruc- 
tion as  to  prevent  the  plaintiff  from  seeing  the  approach- 
ing train ;  and  also  found  that  he  looked  in  the  proper 
direction,  but  was  unable  to  see  the  track  or  train  be- 
cause of  such  obstruction  ;  and  also  found  that  he  was 
unable  to  hear  the  approaching  train  because  of  the 
noise  of  the  wind  in  the  trees  of  the  grove,  and  the  lack 
of  noise  in  its  movement.  The  locomotive  collided  with 
his  wagon  and  team,  throwing  him  to  the  ground, 
breaking  the  bones  of  one  of  his  legs,  and  also  one  of 
his  arms,  and  making  large  and  severe  flesh  wounds  on 
one  of  his  shoulders,  and  also  making,  using  the  langu- 
age of  his  petition,  '*  large  contused  wounds  and  gashes 
on  his  head,"  from  all  of  which  injuries,  as  he  says, 
"he  was  for  a  long  time  confined  to  his  room,  and  for 
two  months  of  such  time  confined  to  his  bed,  and  has 
during  all  such  time,  and  does  still,  endure  a  great  deal 
of  pain  and  suffering  on  account  of  said  injuries."  The 
petition  contains  no  statement  of  injurious  consequences, 
to  his  mental  faculties  or  mental  health  because  of  any 
of  the  hurts  received.  The  place  where  the  accident 
occurred  was  on  the  level,  open  prairie  of  Sumner 
county,  distant  two  miles  or  more  from  Belle  Plaine, 
the  nearest  station.  The  court  below,  over  the  objec- 
tions of  the  plaintiff  in  error,  received  evi- 
DwIIUl.'"^'''**"  dence   of   impaired    memory  and   weakened 

mental  condition  resulting  from  the  injuries 
received,  and  instructed  the  jury,  against  the  defend- 
ant's objection  and  exception,  that  damages  might  be 
allowed  for  "the  injury  to  his  memory  and  mental 
faculties,  if  it  be  found  that  he  suffered  such."  The 
reception  of  this  evidence  and  the  giving  of  this  instruc* 
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tion  constitute  error.  A  party  is  entitled  to  recover 
for  all  consequences  which  are  the  natural  and  probable 
result  of  injuries  neg'lig'ently  inflicted  upon  him  by  an- 
other— that  is,  for  those  consequences  which  the  com- 
mon experience  of  men  justify  us  in  believing*  will  re- 
sult from  an  injury,  the  extent  and  character  of  which 
is  known — without  speciall}''  alleging*  them  as  g'rounds 
of  recovery.  Any  result  following"  an  injury,  but  be- 
yond the  usual  and  natural  consequences  flowing-  there- 
from, must  be  specially  alleg-ed,  so  as  to  apprise  the  op- 
posing* party  of  an  intention  to  claim  damages  therefor. 
We  may  well  conclude  that  in  consequence  of  the  severe 
injuries  which  plaintiff  received  he  would  suffer  much 
physical  pain,  would  be  lamed  and  disfig-ured  in  per- 
son ;  but  it  is  not  according-  to  the  common  experience 
of  men  that  such  injuries  result  in  mental  infirmities. 
If,  however,  they  do,  the  injured  person  may  well  claim 
damag"es  therefor  ;  but,  being  beyond  the  rang^e  of  na- 
tural and  probable  consequences,  they  must  be  special- 
ly allegfed.  It  is  quite  questionable  also  that  the  in- 
struction of  the  court  authorizing-  the  jury  to  take  into 
account  as  elements  of  damag-e  the  diminution  of  the 
plaintiff's  powers  and  capabilities  of  enjo3nng-  social 
life,  and  the  embarrassment  and  mortification  suffered 
by  him  on  account  of  the  crippled  and  disfigured  con- 
dition of  his  person  resulting  from  his  injuries,  was 
erroneous  for  the  same  reason,  they  not  being  specially 
alleged. 

In  respect  of  the  maintenance  of  the  hedge  and  grove 
on  the  defendant's  right  of  way  as  obstruc- 
tions to  the  view  of  travelers  on  the  public    tJgi^JJXenwV 
road,  the  court  instructed  the  jury  in  three 
separate  paragraphs  as  follows  : 

**If  you  believe  from  the  evidence  that  the  defendant 
had  growing  upon  the  right  of  way  of  its  railroad  a 
hedge  and  trees  and  shrubs,  so  as  to  prevent  a  person 
coming  up  to  said  track  for  the  purpose  of  crossing  it 
from  seeing  a  train  approaching  on  said  track,  and  was 
keeping  and  maintaining  said  right  of  way  in  that  con- 
dition after  having  knowledge  or  reasonable  means  of 
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knowledge  of  its  condition,  then  you  will  be  justified 
in  finding"  that  the  defendant  w^as  guilty  of  negligence 
in  permitting  said  right  of  way  to  remain  in  that  condi- 
tion. And  if  you  believe  from  the  evidence  that  the 
plaintiff,  on  approaching^  the  crossing  of  the  railroad 
track,  exercised  ordinary  prudence  and  care  in  attempt- 
ing to  cross  said  track,  and  was  prevented  from  seeing 
the  approach  of  defendant's  train  by  reason  of  said 
hedge,  trees,  and  undergrowth,  and  the  plaintiff's  in- 
jury was  occasioned  by  the  fact  that  he  failed  to  see 
said  train  on  account  of  said  trees,  hedge,  and  under- 
growth, then  your  finding  should  be  for  the  plaintiff." 

'*It  is  the  duty  of  a  railroad  company  operating  a  line 
of  railroad  on  which  it  runs  trains  of  cars  by  locomo- 
tive engines  to  keep  its  right  of  way — that  is,  a  space 
fifty  feet  wide  on  either  side  of  the  center  of  its  line  of 
railroad — free  and  clear  from  any  growth  of  trees, 
shrubs,  or  hedges  w^hich  will  obstruct  the  view  of  a 
traveler  on  a  public  highway  desiring  to  cross  the  rail- 
road track  ;  and  if  vou  find  from  the  evidence  in  this 
case  that  there  was  a  growth  of  trees  and  undergrowth 
and  a  hedge  on  the  right  of  way  of  the  defendant  which 
obstructed  the  view  of  the  plaintiff,  and  which  pre- 
vented him  from  seeing  the  approach  of  the  defendant's 
train  until  it  was  too  late  to  avoid  a  collision,  then  your 
finding  should  be  for  the  plaintiff,  unless  you  find  that 
the  plaintiff  was  guilty  of  such  negligence  or  want  of 
care  as  occasioned  the  accident." 

*'If  you  believe  from  the  evidence  that  the  witnesses, 
W.  H.  Willey  and  Geo.  Willey,  exercised  ordinary  care 
and  prudence  in  attempting  to  cross  the  defendant's 
railroad  track,  and  acted  in  going  up  to  and  attempting 
to  cross  said  railroad  track  with  such  caution  and  care 
as  an  ordinarily  prudent  man  would  exercise  under  like 
circumstances  ;  and  you  further  find  that  the  servants 
of  the  defendant  failed  to  sound  the  locomotive  whistle 
eighty  rods  from  the  crossing,  or  that  the  defendant 
permitted  a  growth  of  trees  and  undergrowth  and 
hedge  to  stand  upon  its  right  of  wa3^  so  as  to  obstruct 
the  view  of  said  witnesses,  and  to  prevent  them  from 
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seeing-  the  approaching-  train,  and  that  their  view  was 
prevented  by  such  trees  and  undergrowth  and  hedgre, 
and  the  accident  was  caused  either  by  the  failure  of  the 
servants  of  the  defendant  to  sound  the  locomotive 
whistle  or  by  reason  of  said  trees  and  underg-rowth  and 
hedg-e  obstructing*  the  view  of  said  witnesses, — then 
your  finding-  must  be  for  the  p)aintiff." 

The  g-iving-  of  these  instructions  likewise  constitutes 
error.  In  the  cases  of  Railway  Co.  v.  Williams,  56 
Kan.  333,  and  Railwaj^  Co.  v.  Hinds,  56  Kan.  758,  it 
was  held  that  the  question  whether  the  maintenance 
upon  a  railroad  rig-ht  of  way  of  obstructions  to  the 
sig-ht  of  passing*  or  crossing-  travelers  is  a  question  of 
fact  for  the  jury,  and  not  of  law  for  the  court.  In  the 
case  under  consideration  it  will  be  observed  that  the 
court  below  declared  the  law  without  qualification  to 
be  that  the  maintenance  by  the  company  of  the  hedg-e 
and  g-rove  upon  its  rig*ht  of  way,  if  of  sufficient  heig-ht 
and  density  to  obstruct  the  view  from  the  hig-hway, 
was  neg-lig-ence  as  to  the  plaintiflF,  if  injured  because 
thereof.     This  instruction  cannot  be  upheld. 

The  above  are  the  views  of  the  majority  of  this  court, 
but  not  of  the  writer  hereof.  The  g-eneral  doctrine 
that  neg-lig-ence  is  a  question  of  fact  for  the  jury,  and 
not  of  law  for  the  court,  is  conceded  ;  but  it  is  also  true 
that  where  the  facts  are  admitted  or  proved  beyond  dis- 
pute, and  but  one  deduction  can  be  drawn  from  them,  it 
presents  a  question  of  law  for  the  courts.  Railway  Co. 
V,  Pointer,  14  Kan.  38,  53.  To  my  mind,  this  case 
falls  within  the  doctrine  last  stated.  The  allowance 
upon  the  rig^ht  of  way  of  the  g-rove  and  hedg-e  in  ques- 
tion was  absolutely  unnecessary  to  any  conceivable  pur- 
pose of  the  company,  and  it  admitted  the  fact  by  cutting- 
the  same  down  soon  after  the  accident  in  question.  Its 
obstruction  to  a  view  of  the  railroad  track  and  ap- 
proaching- trains  was  a  source  of  daily  dangler  to  pass- 
ing travelers,  to  the  lives  of  its  passeng-ers  and  em- 
ployees, and  to  the  safety  of  its  own  property  interests. 
If  proved  to  be  of  sufficient  ^heig"ht  and  density  and 
closeness  to  the  track  to  obstruct  the  view   from  the 
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hig"hvvay,  every  element  of  disputed  fact  is  removed 
from  the  field  of  controversy.  There  remains,  there- 
fore, but  a  single  question  :  Is  the  maintenance  of  such 
obstruction,  subserving-  no  possible  use  to  the  company, 
neg'lig'ence  in  law  ?  In  my  judg^ment,  it  is.  The 
courts  of  Illinois  have  so  held.  Railroad  Co.  v.  Tilton, 
26  111.  App.  362-366 :  Railroad  Co.  v.  Hillmer,  72  111. 
235,  239  ;  Railroad  Co.  v.  Smith,  78  111.  112  ;  Dimick 
V,  Railroad  Co.,  80  111.  338  ;  Railroad  Co.  v.  Siltman* 
88  111.  529. 

It  is  also  very  questionable  to  my  mind  whether  it 
was  not  the  duty  of  the  plaintiif  below,  being"  unable, 
because  of  his  obstructed  view,  to  see  whether  a  train 
was  approaching,  or  to  hear  its  approach  because  of  the 
noise  of  the  wind  in  the  trees  to  stop  before  driving  so 
close  to  the  track,  and  assure  himself  of  safety,  and 
whether  his  failure  to  do  so  should  not,  as  a  matter  of 
law,  be  adjudged  contributory  negligence  ;  but  this 
view  has  likewise  been  precluded  by  the  case  of  Rail- 
road Co.  V.  Hinds,  siipra,  and  like  preceding  ones. 
Regard  for  one's  own  personal  safety  and  that  of  others 
to  whom  he  may  stand  in  dangerous  relations  requires 
the  exercise  of  diligence  and  caution,  and  the  policy  of 
the  law  should  be  to  impose  penalties  upon  the  negli- 
gent injurer,  and  likewise  withhold  relief  from  the 
negligent  sufferer. 

Many  other  claims  of  error-are  urged.  None  of  them, 
however,  impress  us  as  substantial  or  prejudicial ;  but 
because  of  the   two   above  ruled  upon  the   judgment 

must  be  reversed,  and  a  new  trial  awarded. 

* 

Johnston  and  Allen,  JJ.,  concur. 


NOTES. 


View  at  Crossing  Obstructed  by  Trees,  etc. — It  is  the  duty  of  a 
railroad  corporation,  both  under  the  statute  (ch.  140,  Laws  of  1850) 
and  upon  common-law  principles,  to  keep  its  road  at  a  crossing"  in 
safe  condition,  so  that  a  traveler  upon  the  highway  exercising"  ordi- 
nary care  can  pass  over  the  same  in  safety.  Gale  r.  New  YorkC.  & 
H.  R.  R.  Co.,  76  N.  Y.  594 ;  affirming  53  How.  Pr.  385.  13  Hun.  1- 
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Following  Cott  "v,  Lewiston  R.  Co.,  36  N.  Y.  214 ;  People  v.  New 
York  C.  &  H.  R.  R.  Co.,  74  N.  Y.  302.  Distinguished  tn  Egan  z/. 
Forty-second  St.  M.  &  St.  N.  A.  R.  Co.,  4  N.  Y.  Supp.  530. 

It  is  neg'lig'ence  in  a  company  to  permit  or  suffer  weeds  or  any- 
thing else  to  g-row  upon  its  right  of  way  to  such  a  height  as  to  ma- 
terially obstruct  the  view  of  a  highway  crossing;  and  for  an  injury 
that  might  have  been  avoided  but  for  such  obstruction,  the  company 
will  be  liable.  Indianapolis  &  St.  L.  R.  Co.  v.  Smith,  78  111.  112.— 
Quoted  in  Terre  Haute  &  P.  R.  Co.  v.  Barr,  31  111.  App.  57.— Chicago 
&  E.  I.  R.  Co.  V,  Tilton,  29  111.  App.  95 ;  denying  rehearing  in  26  111. 
App.  362.  Terre  Haute  &  P.  R.  Co.  v.  Barr,  31  111.  App,  S*?.— Quot- 
ing Indianapolis  &  St.  L.  R.  Co.  v.  Smith,  78  111.  112.— Moberly  v, 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  17  Mo.  App.  518;  affirmed  in  98 
Mo.  183,  11  S.  W.  Rep.  569. 

If  it  is  shown  that  certain  bushes  which  grew  from  ten  to  twenty 
feet  outside  of  the  right  of  way  were  at  the  time  of  the  accident 
bare  of  leaves,  and  in  fact  no  obstruction  to  the  view  of  the  track, 
it  is  error  for  the  court  to  instruct  the  jury  that  it  is  negligence  for 
the  company  to  suffer  bush  or  tall  weeds  to  grow  upon  its  right  of 
way  so  as  to  materially  obstruct  the  view  of  approaching  trains. 
International  &  G.  N.  R.  Co.  v,  Kuehn,  35  Am.  &  Eng.  R.  Cas.  421, 
70  Tex.  582,  8  S.  W.  Rep.  484. 


Louisville  N.  A.  &  C.  Ry.  Go. 


V. 


Schmidt. 

(Supreme  Court  of  Indiana^  Feb.  -?j,  iSgy,) 

Appeal— Error— Pleading.— Where,  on  appeal,  it  is  clearly  dis- 
closed that  a  special  verdict  given  rests  upon  the  second  paragraph 
of  the  complaint,  the  appellant  cannot  predicate  available  error 
upon  the  action  of  the  court  in  adjudging,  upon  demurrer,  the  first 
and  third  paragraphs  sufficient. 

Accident  at  Crossing— Frightening  Horses— Negligence.*— A  per- 
son about  to  drive  over  a  railway  crossing  near  which  an  engine 
was  standing  enquired  of  the  engineer  whether  she  could  cross  in 
safety,  and  being  assured  by  the  engineer  and  the  flagman  at  the 
crossing  that  she  could  do  so,  started  across,  when  her  horse  was 
frightened  by  the  sudden  escape  of  steam  from  the  engine,  and  ran 
away,  throwing  her  out  and  injuring  her.  It  appeared  that  the  en- 
gine was  under  an  excessive  and  unnecessary  pressure  of  steam, 
which  could  have  been  prevented  by  those  in  charge  of  the  engine 

♦AW^— See  note  5  Am.  &  Eng.  R.  R.  Cas.  N.  S.  282. 
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by  reg'ulating'  its  fires,     //eid,  that  the  railway  company  was  liable 
for  such  injuries. 

Bill  of  Exceptions — Record. — A  bill  of  exceptions  is  not  a  part  of 
the  record  of  a  case  unless  it  is  iiled,  even  though  such  bill  has 
been  signed  by  the  judge. 

Appeal  from  Hendricks  county  circuit  court.  A/- 
firmed. 

Field  &  Kinnan  and  Brill  &  Harvey^  for  appellant. 
Geo,  W.  Spahr  and  Lewis  C.  Walker^  for  appellee. 

Jordan,  C.  J.  This  is  an  action  by  the  appellee  to 
recover  damag"es  for  the  alleg-ed  neg-ligfence  of  appel- 
lant, which  resulted  in  her  sustaining*  serious  personal 
€u«9toM  injuries.      There  was  a  special  verdict,  and 

upon  the  facts  found  the  trial  court  awarded 
appellee  a  judgment.  On  July  5,  1890, — the  time  of 
the  accident, — ^appellee,  who  was  about  17  years  of  agfe, 
accompanied  by  her  brother,  who  was  15  years  old, 
and  also  by  another  boy,  of  the  ag-e  of  14  years,  was 
riding"  in  a  lig'ht  spring-  wag*on,  taking  flowers  to  mar- 
ket, in  the  city  of  Indianapolis.  At  a  point  on  EJast 
street,  a  public  street  in  said  city,  where  appellant's 
railroad  track  crosses  said  street,  the  horse  attached  to 
the  wag"on  became  frightened  and  ran  away  by  reason 
of  appellant's  alleged  negligence  in  permitting  and  suf- 
fering the  steam  in  one  of  its  engines  standing  near  the 
crossing  to  escape  with  a  loud  and  unusual  noise.  This 
is  the  second  appeal  of  this  cause  by  appellant.  See 
134  Ind.  16.  It  was  held  in  the  former  appeal  that  un- 
der the  issues  as  then  formed  the  evidence  did  not  sup- 
port the  verdict  of  the  jury,  and  the  judgment  was  re- 
versed. After  the  cause  was  certified  back  to  the  low- 
er court,  the  issues  were  reformed,  and  two  additional 

paragraphs  to  the  complaint  were  filed.  It 
fKIdin^.^"*'"     is  clearly  disclosed  that  the  special  verdict 

rests  upon  the  second  paragraph  of  the  com- 
plaint, and  for  this  reason  alone  appellant  cannot  predi- 
cate available  error  upon  the  action  of  the  court  in  ad- 
judging, upon  demurrer,  the  first  and  third  paragraphs 
sufficient.  It  is  substantially  alleged  in  the  second 
paragraph  :  That  appellant's  railroad  runs  through  the 
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city  of  Indianapolis,   Ind.,  and  crosses  East  street,  a 
public  street  and  highway  in  said  city,  and  that  this 
crossing-  is  much  used  at  all  hours  of  the  day  and  night 
by    persons   riding   in    carriages,    wagons,   and   other 
vehicles ;  all  of  which  was  well  known  to  appellant  at 
the  time  of  the  accident.     That  on  July  5,  1890,  the  ap- 
pellant carelessly  and  negligently  ran  and   moved  one 
of  its  locomotive  engines,  with  two  freight  cars  attach- 
ed thereto,  and  stopped  the  same  near  to  said  crossing 
and  highway,  for  the  purpose  of  remaining  there  a  long 
and  unreasonable  length  of  time,   and  carelessly  and 
negligently  permitted  the  same  to  remain  at  said  point 
for  an  unreasonable  period  of  time,  where  the  hissing 
noises,  smoke,  and  confusion  made  by  escaping  steam 
were  liable  to  frighten  horses  drawing  vehicles  along 
said  Kast  street  and  over  said  crossing.     That  at  the 
time  said  engine  was  stopped  at  the  said  crossing  it 
'*bad  on"  an  excessive  amount  of  steam  that  was  not 
necessary  for  its  work,  and  that  the  carrj^ing  of  such  a 
high  pressure  of  steam  at  such  a  time  and  place,  under 
the  circumstances,  was  negligence  upon  the  part  of  the 
defendant.     That  when  the  defendant  so  negligently 
moved  said  locomotive  near  to  said  crossing,  and  stop- 
ped at  said  point,   the  steam  gauge  indicated  that  the 
steam  in  the  boiler   was  liable  to  escape  through  the 
automatic   safety   valve   at   any   moment,  and  make  a 
loud,  hissing,  and  unusual  noise,  unless  regulated  and 
controlled,  as  the  defendant  at  the  time  knew,  and  was 
thereby  liable  to  frighten  and  cause  horses  drawing 
vehicles  along  said  street  and  over  said  crossing,  there- 
by causing  them  to  become  unmanageable,  and  run  away, 
as  the  defendant  well  knew.     That  while  the  said  en- 
gine, with  said  cars  attached,  was  standing  near  to  said 
crossing  as  aforesaid,  the  plaintiff,  Anna  Schmidt,  was 
driving  along  and  upon  said  street  in  a  spring  wagon 
drawn   by  a  quiet  and  gentle  pony   or   horse.     That 
with    her   in    said    wagon    were    her    brother   Joseph 
Schmidt,   and   one   Eddie   Halley.     That   as  she  ap- 
proached said  crossing  for  the  purpose  of  crossing  the 
same,  she  sent  said  Halley  to  the  servants  in  charge  of 
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said  engine,  to  ascertain  if  It  was  safe  for  her  to  drive 
over  the  crossing"  and  railroad  track  at  that  time.  That 
the  servants  in  charge  of  said  engine  and  the  flagman 
of  defendant  at  said  crossing,  with  the'full  know^ledge 
of  the  danger  of  the  steam  escaping  from  said   engine 
as  aforesaid  charged,  informed  the  plaintiff  that  it  was 
safe  for  her  to  cross,  and  signaled  and  invited  her  to 
cross,  and  she,  believing  from  said  information  and  in- 
vitation that  it  was  safe  to  cross,  and  that   no  harm 
would  result,  started  to  drive  over  said  crossing,  and 
while  driving  over  the  same  she  was  compelled  to  drive 
near  to  said  engine,  for  the  reason  that  it  was  negli- 
gently stationed  near  to  the  crossing.     That  while  in 
the  act  of  driving  over  the  crossing,  and  w'hen  near  to 
said  engine,  the  defendant,  without  any  notice  or  warn- 
ing, carelessly  and  negligently  suffered  and  allowed 
the  steam  to  escape  from  the  boiler  of  the  engine,  there- 
by making  a  very  loud,  blowing,  hissing,  and  unusual 
noise,  which  escape  the  defendant  could  have  avoided 
by  the  exercise  of  reasonable  care.     It  is  further  aver- 
red that  the  escape  of  the  steam  as  aforesaid  alleged  so 
frightened  plaintiff's  horse  that  it  became  unmanageable 
and  ran  away,  and  upset  the  wagon  in  which  she  was 
riding,  and  that  she  was  thrown  out  and  severely  in- 
jured, etc. 

Appellant  makes  no  specific  charge  of  insufficiency 
against  this  paragraph,  and  we  are  of  the  opinion  that 
it  contains  sufficient  facts  to  constitute  a  cause  of  action- 
able negligence.  Appellant's  counsel  in  the  main  con- 
tend that  the  special  verdict  does  not  respond  to  or  sup- 
port the  issue  as  made  by  the  second  paragraph  of  the 
complaint,  that  the  verdict  doe^  not  support  the  judgf- 
ment,  and' that  the  former  is  not  sustained  by  the  evi- 
dence. The  facts  found  by  the  jury  bearing  upon  the 
question  of  the  alleged  negligence  in  the  second  para- 
graph appear  to  be  as  follows  :  The  line  of  the  defend- 
ant's railroad  crosses  East  street,  one  of  the  public 
streets  in  the  city  of  Indianapolis,  Ind.,  in  the  populous 
part  of  the  city.  That  said  East  street,  at  said  cross- 
ing, was,  on  July  5,  1890,  much  used  by  the  public  in 
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crossing-  with   wagons,  carriages,  and  other  vehicles. 
**  That  on  the  morning  of  the  5th  day  of  July,  1890,  the 
defendant,  by  its  agents  and  employees,, took  one  of  the 
engines   from  the  building    where  it  kept  its  engines, 
designated  as  a  *  roundhouse,'  a  distance  of  a  few  hun- 
dred feet  from  said  East   street  crossing,  and    backed 
said    engine   down  to  and  across   said    East  street  to  a 
point  about  25  or  30  feet  west  of  the  west  line  of  said 
crossing.     That  at  the  time  the  said  engine  was  brought 
down  from  said  roundhouse  to  said  crossing  said  engine 
came   to  and    passed   said   crossing,    two  cars,  and   a 
caboose,  standing  on  defendant's  switches,  west  of  said 
crossing,  were  attached  to  said  locomotive.     That  after 
said   cars  were  so  attached  to  said   engine,  said   engine 
and  cars    were   moved  up  to  within  2:>  or  30  feet  of  the 
west  line  of  said  East  street  crossing,  to  await   orders 
to  go  to  the  yards  of  the  defendant  2  or  3  miles  distant, 
to  make  up  a  freight  train  there  to  go  to  Monon,  in  the 
northern  portion  of  the  state  of  Indiana."     '*(4)  That 
at  the  time  that  said  engine  came  to  said   East  street 
crossing  from  said   roundhouse,  it  carried  an  unneces- 
sary and  excessive  amount  of  steam   for   the    work  it 
was   intended  said  engine  to  do,  and  did  do,   at  that 
time.     That  80    pounds    of   steam   would    have    been 
amply  sufficient  for  the  w^ork  which  said  engine  did 
and  was  intended  to  do  at  that  time.     (5)  Said  engine 
at  said  time  had  on  it  as  a  part  of  its  appliances  a  steam 
gauge,  which  indicated  the  amount  of  steam   pressure 
in  the  boiler  of  said  engine.     That  said   steam  gauge 
had  on  it  a  dial  of  about  six  inches  in  diameter,    with 
figures  on  the  outer  rim  thereof,  and  a  hand  to  indicate 
the  amount  of  steam  pressure,  and  the  amount  of  steam 
pressure   could   be  easily   seen  at  a  distance   of   seven 
feet.     (6)  That  said  engine  also  had   upon  it  an  auto- 
matic safety  valve,  a  device  in  general  use  for  the  pur- 
pose of  permitting   the   escape  of  steam  automatically 
when  the   pressure   of   steam   reached  a  given    point. 
That  the  automatic  safety  valve  of  said   engine  was  so 
adjusted  that  the   steam    would   escape   automatically 
when  the  pressure  of  steam  reached  140  pounds,  and 
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when   said   steam   gauge   indicated  a  pressure  of  140 
pounds  the  steam  would  escape  through  the  automatic 
safety  valve,  and  make  a  loud,   blowing,  and  hissing 
noise.     That  said  device  was  made  and  adjusted  by  the 
manufacturer  of  the  engine,  sealed  up,  and  could  not 
be  adjusted  or  changed  by  any  one  in  charge  of  the  en- 
gine ;  and'  whenever  the  steam  was  permitted  to  reach 
a  pressure  of  140  pounds,  no  one  controlling  the  engine 
could  prevent  the  escape  of  the  steam,  or  the  noise  con- 
sequent therefrom.      That  said  automatic  safety  valve 
and  the  steam  gauge  were  of  the  most  modern  and  ap- 
proved appliances,  and  were  in  general  use,  and  were 
used  for  the  purpose  of  avoiding  the  danger  incident  to- 
a  too  high  steam  pressure.     (7)  That  the  engineer  in 
charge  of  said  engine  looked  at  the  steam  gauge  at  the 
roundhouse,    and   saw   and   knew   that  it  indicated  a 
steam  pressure  of  from  130  to  140  pounds  ;  and  that  he 
also  saw  the  steam  gauge  at  the  E^ast  street  crossing,, 
and  knew  that  the  steam  pressure  was  increasing,  and 
was  not  140  pounds,  and  that  the  steam  was  liable  to 
escape   through    the    safety    valve    at    any    moment 
(8)  That  the  steam   pressure   on   said   engine  at  said 
time   could   have   been    controlled   by   the   persons  ia 
charge  thereof,  and  the  increase  of  such  pressure  pre- 
vented, either  by  regulating  the  fire,  or  by  opening  the 
doors  of  the  furnace,  or  by  closing  the  dampers,  and 
such  means  may  be  employed  to  prevent  the  increase 
without   injury  to  the  machinery.     And,  in  addition, 
the  same  result  may  be  obtained  by  letting  the  steam 
escape  into  the  tank,  if  the  w^ater  in  the  tank  is  not  too 
hot,  and  by  letting   cold   water  into   the  boiler,  if  the 
boiler  is  not  too  fyll,  but  the  evidence  in  this  case  fails 
to  show   whether   the  water   was  hot  in  the  tank  or 
whether  the  boiler  was  full  of  water.  (9).  That  at  no  time 
after  the  engineer  in  charge  received  said  engine  at  the 
roundhouse  up  to  the  time  of  the  injuries  to  the  plaintiff 
hereinafter  mentioned  did  any  one  in  charge  of  said 
engine   employ  any  means  to  reduce  steam  pressure 
on  said  engine,  or  to  prevent  its  increase.     (10)  That 
on  the  5th  day  of  July,  1890,  while  said  engine  was. 
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standing-,  as  aforesaid,  about  25  or  30  feet  west  of  the 
said  East  street  crossing",  and  while  said  eng-ine  was  in 
the  condition  as  aforesaid,  the  said  plaintiff,  Anna 
Schmidt,  in  company  with  her  brother,  Joseph 
Schmidt,  and  another  boy,  by  the  name  of  Edward 
Halley,  were  driving  north  on  said  East  street,  in  a 
spring"  wag-on,  filled  with  flowers,  for  sale  in  the 
market,  whither  they  were  g'oing*.  That  when  they 
came  near  the  said  East  street  crossing",  they  saw  said 
eng-ine  standing"  on  said  track,  as  aforesaid,  and  before 
they  attempted  to  cross  stopped  their  horse  and  wag"on, 
and  said  Joseph  Schmidt  sent  the  boy  Eddie  Halley  to 
the  persons  in  charg-e  of  said  eng"ine,  to  inquire  if  it 
was  safe  to  cross  said  tracks  at  that  time.  That  said 
Halley  went  to  the  eng"ineer  in  charg"e  of  said  eng"ine, 
and  inquired  of  him  if  it  was  safe  to  cross  the  tracks 
at  that  time.  That  said  engineer  answered  *Yes,'  and 
further  said  that  'they  were  not  going  to  pull  out  for 
half  an  hour.'  That  said  engineer  knew  at  that  time 
the  steam  in  the  boiler  of  said  engine  was  liable  to  es- 
cape through  the  automatic  safety  valve  at  any  mo- 
ment, with  a  loud  hissing  noise,  likely  to  scare  and 
frighten  horses.  That  said  Halley  went  to  the  flag- 
man, stationed  on  the  north  side  of  said  crossing,  and 
asked  him  if  thev  could  cross.  He  said  *Yes,'  and 
signaled  them  with  his  flag  to  come  across,  and  that 
the  said  Halley  also  called  to  them,  and  waved  his 
hand  for  them  to  come  across.  That  said  Joseph 
Schmidt,  who  was  driving,  then  started  to  go  across^ 
and  when  he  came  near  to  said  engine  the  steam  es- 
caped from  said  automatic  safety  valve  of  said  engine, 
with  a  very  loud  and  unusual  noise,  which  frightened 
said  horse,  and  caused  him  to  become  unmanageable, 
and  to  run  away,  and  upset  said  wagon,  and  throw  said 
plaintiff  into  the  gutter  near  the  flagman's  shanty,  and 
breaking  her  leg,  and  otherwise  injuring  her  in- 
ternally. That  said  horse  was  a  quiet  and  gentle 
horse,  and  used  to  the  cars  ;  and  that  the  driver, 
Joseph  Schmidt,  was  accustomed  to  the  use  of  and 
driving  horses.     That  at  said  time  he  was  fifteen  years. 

6  (N.  s.)A.  &  E.  R.  Cas.— 37 
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of  age,  and  did  all  he  could  to  check  and  control  said 
horse.  (11)  That  the  evidence  does  not  show  the  pre- 
cise leng-th  of  time  said  engine  was  standing  near  said 
crossing,  but  it  does  appear  from  the  evidence  that  it 
was  several  minutes,  and  the  engineer  and  fireman 
were  at  and  on  said  engine,  oiling  and  cleaning  it. 
That  a  portion  of  the  time  the  fireman  was  on  the 
north  side  of  said  engine,  and  the  engineer  was  on  the 
south  side  thereof.  That  the  foreman  of  the  crew 
running  said  engine  was  reading  orders  while  at  said 
crossing,  but  it  was  not  shown  whether  or  not  the 
order  was  to  move,  or  when  to  move,  or  whether  the 
movement  of  said  engine  was  in  pursuance  of  said 
order  or  not.  The  track  on  which  said  engine  was 
standing  was  the  third  or  fourth  on  the  north  side  of 
said  crossing." 

Briefly  stated,  the  special  verdict,  among  other  things, 
discloses  that  on  the  day  of  the  accident  the  appellant, 
by  its  servants,  took  the  freight  engine  in  question  from 
the  roundhouse,  a  short  distance   from  the  East  street 

crossing,  and  backed  it  to  a  point  near  to 
i€cM«t*t€nji»-  said  crossing,  and  there  stopped  the  engine 
Homs-fepiiifenM.  and  the  cars  attached  to  it  to  wait  orders  to 

go  to  the  yards  of  appellant,  some  two  or 
three  miles  distant ;  that  at  the  time  the  engine  reached 
the  crossing,  and  while  it  remained  there,  it  carried  an 
unnecessary  and  excessive  amount  of  steam  for  the 
work  that  it  was  to  perform  ;  that  East  street  is  in  a 
populous  part  of  the  city  of  Indianapolis,  and  both  the 
street  and  crossing  are  much  used  by  persons  passing 
in  vehicles  drawn  by  horses  ;  that  the  engine  remained 
there  for  several  minutes,  the  precise  time  being  shown 
by  the  evidence,  and  while  standing  near  the  crossing 
the  engineer  and  fireman  thereon  were  engaged  in  oiling 
and  cleaning  the  engine,  and  while  so  standing  the 
engineer  saw  and  knew  that  the  steam  pressure  y>^^ 
increasing,  and  had  already  reached  140  pounds,  the 
point  of  explosion,  and  that  it  was  liable  at  any  moment 
to  escape  through  the  valve.  With  knowledge  of  these 
facts,  it  appears  that  no  precaution  whatever  was  taken 
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by  appellant  to  stop  the  increase  of  the  steam  pressure, 
and  thereby  prevent  it  from  escaping-  as  it  did,  although, 
as  disclosed  by  the  verdict,  some  simple  methods  or 
means  mig-ht  have  been  employed  to  avoid  that  result. 
Under  these  circumstances  appellant  invited  appellee  to 
cross,  and  g-ave  assurance  to  her  that  it  was  safe  for 
her  to  g-o  over  the  crossing*  ;  and  while  in  the  act  of  so 
doing-  the  steam  was  suffered  or  permitted  to  escape 
or  blow  off  with  a  very  loud  and  unusual  noise,  which 
frig-htened  her  horse  and  resulted  in  the  injury  of 
which  she  complains.  The  special  verdict,  in  our  opin- 
ion, substantially  responds  to  the  second  parag-raph  of 
the  complaint,  and  the  facts  embraced  therein,  under 
the  circumstances,  impute  actionable  neg-lig-ence  to  ap- 
pellant. The  rig-hts  and  duties  of  these  parties  at  this 
public  crossing  were  mutual  or  equal,  and  both  were 
respectivel)'^  bound  to  do  what  the  law  required.  Rail- 
way Co.  V.  Walker,  113  Ind.  196.  She,  under  the  cir- 
cumstances, had  the  rfg-ht  to  pass  over  the  tracks  of 
appellant,  but  in  doing-  so,  however,  she  was  bound  to 
exercise  ordinary  care  and  diligence  to  avoid  injury. 
There  is  nothing  to  indicate  that  she  was  not  in  the  ex- 
ercise of  such  care  upon  her  part.  While,  upon  the 
other  side,  it  may  be  said  that  the  appellant  had  the 
legal  right,  in  the  line  of  its  business,  to  move  its  engine 
to  the  point  near  the  crossing  where  it  did,  and  there 
stop,  however,  in  permitting  the  engine  to  stand  there 
as  it  did,  it  was  bound  to  exercise  this  right  with  due 
regard  to  the  safety  of  others  using  this  crossing.  Or, 
in  other  words,  the  appellant,  under  the  circumstances, 
was  required  to  exercise  such  ordinary  care  and  dili- 
gence as  to  avoid  injury  to  those  travelling  upon  this 
street,  and  over  the  crossing  in  controversy.  The  law 
interprets  ordinary  care  to  be  of  that  degree  which  a 
person  of  ordinary  prudence,  under  the  particular  cir- 
cumstances, is  presumed  to  exercise  to  avoid  injury. 
Such  care  is  required  to  be  in  proportion  to  the  danger 
to  be  avoided,  and  the  fatal  consequences  that  may  result 
from  the  neglect.  Railroad  Co.  v.  Goddard,  25  Ind. 
185.     In  Billman  v.  Railroad  Co.,  76  Ind.  174,  it  is 
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said  :  **  The  liability  of  horses  to  take  fright  at  unus- 
ual noises  or  objects  is  a  thing  to  be  apprehended  and 
guarded  against."  It  is  a  settled  rule  that  the  ordinary 
use  of  a  locomotive  engine  by  a  railroad  company,  or 
the  ordinary  sounding  of  the  whistle  attached  thereto 
on  proper  occasions,  or  the  escape  of  its  steam  in  like 
manner,  is  not  negligence.  But  these  rights  must  be 
exercised  in  a  lawful  manner.  The  negligent  or  care- 
less sounding  of  the  whistle  or  the  blowing  oflF  of  steam 
at  a  public  street  or  highway,  or  at  a  public  crossing, 
in  such  a  manner  as  to  make  an  unusual  noise,  and 
thereby  cause  horses  driven  along  or  over  such  street, 
highway,  or  crossing  to  take  fright,  which  results  iu 
an  injury,  is  an  actionable  wrong.  Railroad  Co.  r. 
Boettcher,  131  Ind.  82  ;  Railway  Co.  v.  Gaines,  104 
Ind.  526.  The  rule  which  applies  to  affirmative  acts  of 
negligence  in  such  cases  is  also  applicable  to  negligence 
through  the  omission  of  a  legal  duty,  whereby  the 
steam  is  permitted  to  escape  or  blow  oif  in  like  manner 
to  the  injury  of  others.  It  is  a  well-recognized  legal 
proposition  that  actionable  negligence  may  consist  iu 
either  omitting  to  do,  under  the  particular  exigencies  or 
circumstances,  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done,  or*  in  doing  that  which  he 
w^ould  not  have  done.  The  fault  of  the  wrongdoer  may 
lie  in,  or  arise  out  of,  his  act  of  omission  as  well  as  that 
of  commission  in  regard  to  a  legal  duty.  16  Am.  & 
Eng.  Enc.  Law%  pp.  404,  405  ;  Whart.  Neg.  §§  1-3, 
83.  Tested  by  these  rules,  it  is  clear,  we  think,  that 
under  the  particular  circumstances  and  facts  the  appel- 
lant must  be  adjudged  guilty  of  negligence  in  like  man- 
ner as  though  the  steam  upon  the  occasion  in  contro- 
versy had  been  blown  ofiF  through  the  active  agency  of 
its  servants  in  charge  of  the  engine.  When  all  of  the 
facts  in  the  case  are  considered,  appellant's  liability  can 
not  be  successfully  controverted.  It  placed  the  engine 
at  the  crossing  (over  which  persons  at  all  times  were 
passing  with  horses)  under  an  excessive  and  unneceS' 
sary  pressure  of  steam,  and  permitted  it  to  stand  there 
for  a  period  of  time, — long  enough,  at  least,  to  warrant 
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its  employees  in  charge  to  engage  in  oiling  and  clean- 
ing the  machinery, — without  exercising  any  care  or 
employing  any  of  the  means  or  methods  which  the  jury 
find  it  could  have  employed  to  control  or  reduce  the 
steain,  and  thereby  prevent  it  from  escaping  in  the 
manner  it  did.  While  it  is  true  the  valve  appears  not 
to  have  been  under  the  control  of  the  engineer,  and  was 
liable  to  let  the  steam  escape  automatically  when  it  had 
reached  a  certain  pressure,  still  the  fire  which  produced 
the  steam  was  under  the  control  of  appellant's  servants, 
and  the  jury  find  that  the  increase  of  the  steam  could 
have  been  prevented  bj^  regulating  the  fire,  or  by  open- 
ing the  doors  of  the  furnace,  or  by  closing  the  dampers. 
These  means  were  practicable,  and  could  be  employed 
without  any  injury  to  the  machinery,  as  the  finding 
discloses.  None  of  these  were  used,  but  the  steam 
pressure  was  permitted  to  increase  until  it  had  reached 
a  point  where  it  was  liable  to  blow  oflF  at  any 
moment ;  and  with  this  fact  evident  to  the  engineer, 
affirmative  assurance  of  safety  was  given  to  appellee, 
and  she  was  invited  to  cross,  and  thereby  subjected  to 
a  peril  of  which  she  had  no  knowledge,  but  which  was, 
well  known  to  appellant.  Having  been  thus  invited, 
she  had  the  right  to  presume  that  necessary  precaution 
had  been  taken  by  appellant  to  render  the  act  of  her 
crossing  safe,  at  least  so  far  as  any  of  its  acts  were 
concerned.  Under  the  circumstances  she  had  no  reason 
to  apprehend  that  the  steam  in  the  engine  was 
not  under  control,  and,  while  passing,  would  escape  as 
it  did,  and  alarm  her  horse.  The  authorities  affirm 
that  when  a  person  rides  or  drives  up  to  a  railroad 
crossing  by  the  invitation  or  direction  of  a  flagman  or 
gate  keeper  there  stationed,  and  is  injured  at  such  cross- 
ing from  trains,  machinery,  or  appliances  of  the  rail- 
road company,  he  has  the  right  to  recover,  because  the 
invitation  or  direction  was  an  assurance  of  safety  upon 
which  he  had  a  right  to  rely.  4  Am.  &  Eng.  Enc. 
Law,  p.  931 ;  Railway  Co.  v,  Keelv,  138  Ind.  600  ; 
Elliott,  R.  R.  §  1157  ;  Railroad  Co.  v.  Horst,  110  Pa. 
St.  226 ;  Keech  v.  Railroad  Co.  (Sup.)  13  N.  Y.  Supp. 
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149.  In  the  case  last  cited  the  plaintiff  approached  a 
railroad  crossing",  where  the  defendant's  eng-ine  and 
cars  had  stopped.  The  plaintiff  inquired  if  it  was  all 
right  for  him  to  go  on.  A  servant  on  the  engine  re- 
plied :  *'Itisall  right;  go  ahead."  Plaintiff  did  so, 
and  when  abreast  of  the  engine,  and  within  40  feet  of 
it,  the  steam  began  to  escape  from  its  *'pop  whistle," 
and  alarmed  his  horse,  causing  it  to  throw  him  from 
the  buggy,  and  breaking  his  leg.  It  appeared  that  the 
"pop  whistle"  was  not  under  the  control  of  the  engi- 
neer. The  court  held  that,  although  there  was  no 
evidence  of  negligence  in  the  operation  of  the  engine, 
the  assurance  of  safety,  made  to  the  plaintiff  without 
reservation,  implied  the  control  of  the  engineer  over 
the  engine  and  its  instruments  of  alarming  sounds,  and 
that  the  defendant  was  liable  for  plaintiff's  injuries 
received  in  acting  upon  the  assurance.  The  court 
there  said  :  '*If  the  pop  whistle  was  not  under  control, 
bnt  worked  automatically,  and  was  liable  to  go  off 
whenever  the  engine  stood  still,  these  facts  were  known 
to  the  engineer.  The  plaintiff  was  not  shown  to  have 
known  them.  The  question  would  then  be  whether  it 
was  negligent  to  stop  the  engine  in  advance  of  the 
plaintiff  ins^tead  of  in  the  rear,  and  tell  him  to  go  ahead, 
without  regard  to  the  liability  of  the  pop  whistle  to  go 
off.  The  assurance  of  safety  was  made  without  reser- 
vation, and  implied,  we  think,  the  control  of  the  engi- 
neer over  his  engine  and  its  instruments  of  alarming 
noises."  This  reasoning  is  peculiarly  applicable  to 
the  facts  in  this  appeal.  The  engineer  knew  that  the 
steam  valve  was  not  under  his  control ;  that  it  acted 
automatically  when  the  pressure  attained  140  pounds, 
and  permitted  the  steam  to  escape  at  that  point  with  a 
loud  and  unusual  noise.  He  knew  that  the  pressure 
had  already  reached  this  point,  and  was  upon  the  very 
eve  of  exploding  through  the  \'alve,  when,  in  response 
to  the  inquiry  if  it  was  safe  to  cross  at  that  time,  he 
answered  that  it  was,  and  in  this  the  flagman  seems  to 
have  concurred,  and  signaled  the  parties  to  cross. 
This,  under  the  circumstances,  reasonably  implied  and 
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carried  with  it  the  assurance  that  the  engineer  had 
control  over  His  engine  and  its  appliances,  and  that 
there  would  be  no  such  alarming  escape  of  steam  as 
happened  upon  the  occasion.  In  view  of  the  facts,  we 
are  of  the  opinion  the  court  did  not  err  in  awarding 
judgment  in  favor  of  appellee  upon  the  special  verdict. 
Appellant  insists  that  upon  the  evidence,  when  tested 
by  the  decision  in  the  former  appeal,  there  can  be  no 
recovery.  Counsel  for  appellee,  however,  contend 
that  the  evidence  is  not  in  the  record,  and 
we  are  of  the  opinion  that  their  contention  tuHi^iKiS! 
must  be  sustained.  The  record  recites  that 
"the  defendant,  on  March  3,  1894,  filed  in  the  office  of 
the  clerk  the  long  hand  manuscript  of  the  evidence 
adduced  at  the  trial,  which  longhand  manuscript  is 
recited  to  be  as  follows."  (Here  follows  what  appears 
to  be  a  longhand  report  of  the  evidence.)  The  trial 
judge  certifies  that  this  longhand  manuscript  was  pre- 
sented to  him  as  a  bill  of  exceptions  on  April  4,  1894, 
and  was  signed  by  him  on  June  11,  1894.  If  this 
could  be  regarded  as  a  proper  bill  embracing  the  evi- 
dence, it  would  be  clear  that  it  had  been  filed  before 
receiving  the  judge's  signature.  Nowhere  does  the 
record  disclose  that  what  was  intended  as  a  bill  of  ex- 
ceptions was  filed  after  it  received  the  signature  of  the 
judge,  on  June  11,  1894.  After  a  bill  has  been  signed 
by  the  judge  it  must  be  filed  in  order  to  become  a  part 
of  the  record.  Makepeace  v.  Bronnenberg  (at  this 
term)  45  N.  E.  336.  It  follows,  for  the  reason  stated, 
that  the  evidence  is  not  in  the  record,  and  we  cannot 
consider  any  question  arising  out  of  or  depending 
thereon.     Judgment  affirmed. 
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Shadford 

V. 

Ann  Arbor  St.  Ry.  Co. 

(Supreme  Court  of  Michigan^  Jan.  Sy  iSgy.) 

Duty  of  Master  to  Furnish  Proper  Appliances — Negligence.*— Ap- 
pliances that  are  ordinarily  and  generally  used  are  all  that  a  mas- 
ter is  required  to  furnish,  and  his  failure  to  furnish  the  safest  ap- 
pliances known  does  not  render  him  g^uilty  of  neglig-ence. 

Same — General  Use — Error. — In  the  absence  of  evidence  that  an 
appliance  furnished  by  an  employer  is  not  such  as  is  g'enerally  used 
in  the  same  or  similar  work,  it  is  error  to  submit  to  the  jury  the 
question  whether  the  appliance  is  such  as  is  generally  used  in  the 
same  or  similar  work. 

Error  to  Washtenaw  county  circuit  court.  Re- 
versed. 

Isaac  N.  Payne  {Robert  Toiuig's  of  counsel),  for  ap- 
pellant. 

A.J.  Savjyer,  for  appellee. 

Long,  C.  J.  On  September  29,  1894,  plaintiff,  then 
about  23  years  of  ag-e,  was  employed  by  the  defendant 
OftMSutfd  company   in  the  capacity  of  a  lineman,  and 

was  eng-ag-ed  with  one  Wilson  in  construct- 
ing* a  curve  in  the  trolley  wire  of  defendant's  street- 
railway  equipment  at  the  junction  of  Wells  street  and 
Forest  avenue,  in  the  city  of  Ann  Arbor.  In  the  per- 
formance of  his  work,  plaintiff  stood  on  a  platform  of 
the  dimensions  of  8  by  4  feet,  erected  upon  a  common 
lumber  wag-on.  This  platform  was  about  14  feet  above 
the  g-round,  the  workmen  being*  protected  by  a  railing, 
2  feet  hig-h,  erected  on  three  sides  of  the  platform. 

♦See  5  Rap.  &  Mack's  Digest  72;  notes  15  Am.  &  Eng-.  R.  Gas.  238: 
5  Id.  504,513;  28  Id.  546;  Gardner  v.  Michigan,  etc.,  R.  Co., 59 Id.  244; 
Id.  158,  151,  173,  189 ;  48  Id.  215. 

To  the  same  effect  as  the  principal  case  see  Johnson  v,  Boston, 
etc.,  R.  Co.,  2  Am.  &  Eng.  Corp.  Cas.  N.  S.  631 ;  Homestoke  Min.  Co. 
IK  FuHerton,  Id.  596;  Friel  v.  Citizens  R.  Co.,  59  Am.  &  Eng.  R.  Cas. 
151. 
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PlaintiflF  was  endeavoring*  to  fasten  a  guy  wire  to  the 
trolley  wire  in  order  to  produce  the  curve  necessary. 
To  do  this  he  used  a  hand  vise,  to  which  was  fastened 
a  strap.  The  vise  was  screwed  to  the  g-uy  wire,  the 
strap  thrown  over  the  trolley  wire,  and  the  trolley 
wire  drawn  into  position.  The  plaintiff  then  attempted 
to  fasten  the  slack  of  the  gfuy  wire  into  the  goose  necks 
attached  to  the  trolley  wire.  To  do  this  he  passed 
under  the  trolley  wire,  and  into  the  inside  of  the  curve 
made  by  that  wire.  He  put  one  arm  over  the  trolley 
wire.  At  this  instant  the  vise  failed  to  hold  the  guy 
wire,  the  trolley  wire  was  violently  released,  and  the 
plaintiff  was  hurled  to  the  ground,  sustaining  injuries 
which  nearly  paralyzed  both  limbs,  and  from  which  he 
has  never  recovered.  The  trial  in  the  lower  court  re- 
sulted in  a  verdict  and  judgment  for  plaintiff.  Defend- 
ant brings  error. 

On  the  trial  the  plaintiff  contended  that  the  railing 
around  the  platform  was  too  low  to  properly  protect 
the  workmen  ;  that  the  hand  vise  used  was  an  improper 
and  unsafe  tool  for  the  work  required  ;  that  it  was  also 
defective  ;  that  plaintiff  was  not  properly  instructed  in 
its  use  ;  that  a  device  known  as  a  *'come  along"  should 
have  been  used  ;  that  plaintiff  was  not  guilty  of  con- 
tributing to  his  own  injury.  The  court  submitted 
those  questions  to  the  jury.  But  defendant  contends  : 
(a)  That  the  evidence  is  conclusive  that  the  defendant 
supplied  tools  that  were  safe  ;  (b)  that  it  was  not  bound 
to  furnish  the  plaintiff  with  tools  of  the  latest  device  or 
pattern,  but  if  the  tool  furnished  was  such  as  was  in 
common  and  general  use  by  other  companies  doing  like 
work,  the  defendant  had  discharged  its  duty  to  the 
plaintiff ;  (c)  that  the  evidence  is  conclusive  that  the 
vise  was  in  common  use  by  other  companies. 

But  one  question  need  be  considered,  as  the  evidence 
is  conclusive  that  the  vise  was  in  no  way  defective,  and 
that  is  whether  the  tool  furnished  was  such 
as  was  in  general  use  by  other  companies  do-    "^Jirohh'rrlp'iJ* 
ing  like  business.     Neither  individuals  nor     JppjjMfM- 
corporations  are  bound,  as  employers,  to  in- 
sure the  absolute  safety  of  the  machinery  or  appliances 
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which  they  provide  for  the  use  of  their  employees  ;  nor 
are  they  bound  to  supply  the  best  or  newest  of  those 
appliances  for  the  purpose  of   securing*  the  safety  of 
those   who  are  thus   employed.     Railroad  Co.  v.  Mc- 
Dade,  135  U.  S.  554.     In  Sisco  v.  Railroad  Co.,  145 
N.  Y.  296,  the  court  says  :  '*  The   employer   does  not 
undertake  with  the  employee  that  he  will  use  the  very 
best  appliances,  nor  is  he  called  upon  to  discard  ma- 
chinery  adopted    by   him  in    his   business   reasonably 
suited  therefor,  althoug-h  there  may  be  other  machinery 
that  may  be  safer.     He  is  bound  to  the  exercise  of  rea- 
sonable care  in  providing  machinery  and  appliances,  in 
view  of  all  the  circumstances.     Still  less  is  the  master  to 
be  cast  in  damages  for  error  of  judgment  in  selecting  one 
method  of  prosecuting  his  business,  or  one  kind  of  ma- 
chinery or  appliances,  on  proof  that  another  method  or 
appliance  is  better   or   safer,  when    both    methods  or 
kindsof  appliances  are  in  common  use.     *     *    *     Proof 
that  it  was  dangerous  is  not  enough," — citing  Frace  r. 
Railroad  Co.,  143  N.  Y.  182  ;  Flinn  v.  Railroad  Co., 
142  N.  Y.  11.     See,   also,   Titus  v.  Railroad  Co.,  136 
Pa.  St.   618;  Kehler  v.   Schwenk,  144  Pa.   St.  348; 
Railroad  Co.   v.  Allen's  Adm'r,  28  Am.  &   Eng.  R, 
Cas.  514.     In  the  latter  case,  it  was  said  :  **  We  con- 
ceive the  correct  and  just  rule  to  be  that  a  railroad  com- 
pany's duty  to  its  employees  does  not  require  it  to  adopt 
every  new  invention  or  appliance  useful  in  its  business, 
although  it  may  serve  to  diminish  risk  to  life,  limb,  or 
property  incident  to  its  service.     It  is  sufficient  fulfill- 
ment of  its  duty  to  adopt  such  as  are  ordinarily  in  use 
by  prudently  conducted  railroads  engaged  in  like  busi- 
ness and  surrounded  by  like  circtimstances."     In  Titus 
V,  Railroad   Co.,  supra,  and  reported   in  20  Am.  St. 
Rep.  944,  946,  and  note,  it  was  said  :  '*  Absolute  safety 
is  unattainable,  and  employers  are  not  insurers.     They 
are   liable  for  the  consequences,  not  of   danger,  but  of 
negligence;  and  the  unbending  test  of  negligence  in 
method  machinery,  and  appliances  is  the  ordinary  usag"e 
of  the  business.     No  man  is  held  to  a  higher  degree  of 
skill  than  the  fair  average  of  his  trade  or  profession, 
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and  the  standard  of  due  care  is  the  conduct  of  the  aver- 
agfe  prudent  man.  The  test  of  negligence  as  to  em- 
ployers is  the  same  ;  and  however  strongly  they  may 
be  convinced  that  there  is  a  better  or  less  dangerous 
way,  no  jury  can  be  permitted  to  say  that  the  usual  and 
ordinary  way,  commonly  adopted  by  those  in  the  same 
business,  is  a  negligent  way,  for  which  liability  shall 
be  imposed.  Juries  must  necessarily^  determine  the 
responsibility  of  individual  conduct,  but  they  cannot  be 
allowed  to  set  up  a  standard  which  shall  in  effect  dic- 
tate the  custom  or  control  the  business  of  the  commu- 
nity." This  rule  is  laid  down  in  Hosic  v.  Railroad 
Co.,  75  Iowa  683  ;  Vinton  v.  Schwab,  32  Vt.  614  ;  Rail- 
road Co.  V.  Coleman,  28  Mich.  449  ;  Hagan  v.  Railroad 
Co.,  86  Mich.  615. 

There  is  no  evidence  in  the  present  case  that  the  vise 
was  out  of  repair,  and  it  is  shown  without  contradic- 
tion that  other  street  railways,  as  well  as  telephone  and 
telegraph  companies,  used  the  same  device.  The  court 
submitted  to  the  jury  the  question  as  to  whether  other 
companies  used  this  device  as  follows:  *'If  the  jury 
find  that  the  vise  complained  of  as  causing 
the  accident  was  of  a  kind  in  general  use  Rrie^r!™* 
throughout  the  country,  in  the  same  or  simi- 
lar lines  of  work,  and  was  not  itself  broken  or  defec- 
tive, the  defendant  cannot  be  found  guilty  of  negligence 
in  the  selection  or  use  of  the  vise."  We  find  no  evi- 
dence in  the  case  that  the  vise  was  not  so  used,  and  the 
court  should  not  have  submitted  that  question  to  the 
jury.  The  rule  is  well  settled  in  this  state  that  an  em- 
ployer cannot  properly  be  held  to  be  under  so  strict 
obligation  to  his  servants  as  to  be  required,  under  all 
circumstances,  to  make  use  only  of  the  safest  known 
appliances  and  instruments,  and  to  be  held  responsible 
for  any  failure  to  discard  what  is  not  such,  and  to  sup- 
ply its  place  with  something  better  and  safer.  Rail- 
road Co.  V.  Gildersleeve,  33  Mich.  133.  See,  also. 
Railroad  Co.  v,  Bayfield,  37  Mich.  205;  Richards  r. 
Rough,  53  Mich.  212 ;  Sjorgren  v.  Hall,  53  Mich.  274  r 
McGinnis  v.  Bridge  Co.,  49  Mich.  469 ;   Smith  v.  Pot- 
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ter,  46  Mich.  259;  Piqueg-no  v.  Railway  Co.,  52  Mich. 
44.  We  are  of  the  opinion  that  the  court  below  should 
have  directed  the  verdict  in  favor  of  the  defendant,  as 
requested  by  counsel.  The  judgment  below  will  be 
reversed,  and  a  new  trial  granted. 

Hooker,  J.,  did  not  sit.     The  other  justices  con- 
curred. 


New  York,  C.  &  St.  L.  R.  Co. 

V. 

Ostman. 

{Supreme  Court  of  Indiana^  Dec.  22,  i8g6.) 

Injury  to  Employee — Negligence.*  —  When  there  is  an  action 
ag'ainst  a  railway  company  for  the  death  of  an  employee,  arising 
out  of  its  alleg-ed  neg'lig'ence  in  erecting-  or  maintaining-  a  chute  in 
too  close  proximity  to  its  tracks,  the  test  of  such  neg-lig-ence  is 
whether  such  chute  is  dangerous  or  unsafe  to  persons  operating 
its  trains  when  they  are  exercising-,  under  the  particular  circum- 
stances, ordinary  care. 

Same — Contributory  Negligence. — A  fireman,  twenty-five  years 
old,  in  the  employ  of  a  railway  company,  was  killed,  while  leaning 
from  the  window  of  his  cab  and  looking  back  for  signals,  by  strik- 
ing his  head  against  a  chute  near  the  track.  It  appeared  that  he 
had  frequently  passed  the  chute,  which  was  conspicuous,  and  had 
ample  opportunities  to  learn  of  its  close  proximity  to  the  track,  and 
that  he  was  familiar  with  the  printed  rules  of  the  company  enjoin- 
ing upon  the  employees  to  familiarize  themselves  with  the  tracks 
and  dangerous  points  of  the  road,  and  to  take  time  and  exercise 
care  to  do  their  duty  in  safety,  whether  acting  under  the  orders  of  a 
superior  or  not.  Heldy  that  there  could  be  no  recovery  for  his  death. 

Appeal  from  Allen  county  circuit  court.  Reversed. 

Morris,  Bell,  Barrett  dt  Morris,  for  appellant. 
Niude  &  Ninde,  for  appellee. 


^Obstructions  near  track. — See  5  Rap.  &  Mack^s  Dig-est,  p.  62; 
notes  22  Am.  &  Eng.  R.  Cas.  545  ;  23  Id.  397  ;  48  Id.  168,  181 ;  5  Am. 
&  Eng.  R.  Cas.  N.  S.  547  ;  53  Id.  447  ;  59  Id.  268.  See  Pierce  v. 
Camden,  &c.,  R.  Co.,  5  Am.  &  Eng.  R.  Cas.  548 ;  Crandell  v.  New 
York,  &c.,  R.  Co.,  Id.  543  and  note. 
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Jordan,  C.  J.  Appellee  commenced  this  action  in 
the  lower  court  to  recover  damages  of  appellant  arising 
out  of  the  death  of  her  decedent,  Charles  Ostman,  by- 
reason  of  the  alleged  negligence  of  the  rail- 
road company.  The  deceased  was  the  hus- 
band of  appellee,  and  the  fatal  accident  which  resulted 
in  his  death  occurred  on  April  8,  1891,  at  Burr  Oak,  a 
station  on  appellant's  line  of  railway.  There  was  a 
special  verdict  returned  by  the  jury,  upon  which  the 
court  rendered  its  judgment  in  favor  of  the  appellee 
for  $4,000,  the  amount  assessed  by  the  jury.  Among 
the  errors  assigned  by  the  appellant  is  one  based  upon 
the  action  of  the  court  in  awarding  a  judgment  to  ap- 
pellee, under  the  facts  set  out  in  the  special  verdict. 
Prom  the  special  verdict  the  following  facts  appear  : 
"  The  defendant  owned  and  operated  a  railroad  run-* 
ning  from  the  city  of  BuflFalo,  in  the  state  of  New  York, 
through  the  city  of  Ft.  Wayne  and  the  town  of  Burr 
Oak,  in  the  state  of  Indiana,  to  the  city  of  Chicago,  in 
the  state  of  Illinois.  That  the  deceased  for  18  months 
prior  to  his  death  was  in  the  employ  of  the  defendant  as. 
a  locomotive  fireman,  and  for  16  months  prior  to  his 
death  said  deceased  was  employed  by  said  defendant  as 
fireman  on  its  engine  169,  and  continued  to  be  so  em- 
ployed till  his  death,  as  hereinafter  set  forth.  That, 
during  said  period  said  deceased,  in  the  discharge  of 
his  duties,  passed  said  station  at  Burr  Oak  twice  each 
and  every  week,  and  frequently  did  switching  and  work 
at  said  station.  That  during  all  of  said  period  the 
defendant  had  a  side  track  and  spur  switch  at  said 
town  of  Burr  Oak,  both  of  which  were  located  north  of 
the  main  track  of  said  railroad.  That  said  side  track 
was  about  800  feet  long,  the  east  switch  of  which  was 
about  400  feet  east  of  the  cattle  chute  hereinafter  de- 
scribed, and  the  west  switch  of  which  side  track  was 
west  of  the  depot  hereinafter  described.  That  at  said 
point,  450  feet  west  of  said  east  switch,  the  defendant 
had  maintained,  near  to  and  on  the  north  side  of  said 
side  track,  cattle  pens,  from  which  there  was  a  cattle 
chute,  about  18  feet  long,  leading  from,  said  pens,  so 
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near  to  the  track  that,  by  the  aid  of  fences,  g'ates,  and 
doors,  the  stock  was  driven  from  said  pens  into  the  de- 
fendant's cars  to  be  transported.     That  said  chute  was 
constructed  as  follows :      Three  oak  posts,  6  inches 
square,  were  planted  in  the  ground  about  equallj^  dis- 
tant from  the  north  rail  of  said  side  track.     Said  posts 
were  11  feet  6  inches  high.     One  of  said  posts  was  lo- 
cated on  the  west  side  of  said  cattle  chute,  and  one 
about  the  middle,  and  one  on  the  east  side  thereof. 
That  a  fence  was  constructed  from  each  of  said  posts 
north  to  said  cattle  pens.     That  said   fence,   from  the 
said  middle  post,  north,  to  the  cattle  pens,  divided  said 
chute  into  two  parts.     That  by  means  of  said  middle 
fence  the  said  chute,  between  it  and  said  west  fence, 
was  6  feet  2  inches  wide ;  and  the  chute  between  said 
middle  fence  and  the  east  fence  was  the  same  width. 
That  said  fence  was  constructed  of  pine  boards  6  inches 
wide  and  6  inches  apart.     That  a  gate  was  constructed 
out  of  pine  boards,  so  that  the  boards  of  said  gate  were 
so  adjusted  to  said  fence  that  each  board  of  the  gate 
was  located  in  each  space  between  the  boards  of  the 
fence ;  and  said  gate  was  about  18  feet  long  and  3  feet 
6  inches  wide,  and  was  operated   by  being  pushed  to- 
wards and  from  the  car  to  be  loaded.     At  the  north  end 
of  the  gate  was  a  board  or  batten,   nailed  across  the 
ends  of  the  gate  boards  to  hold  them  in  place ;  and  on 
the  west  side  of  the  south  end  of  the  gate  was  a  similar 
board,  nailed  across  the  ends  of  the  boards  of  the  gate; 
and  on  the  east  side  of  the  gate  and  fence  were  boards, 
nailed  so  as  to  allow  the  gate  to  move  north  and  south 
along  the  spaces  between  the  boards  of  the  fence.  The 
said  boards  so  nailed  across  the  south  ends  of  the  gate 
boards  were  placed  on  the  west  side  of  the  gate,  so  that, 
when  the  gate  was  shoved  northward,  the  north  edge  of 
said  board  would  strike  the  face  of  said  post,  and  pre- 
vent said  gate  from  slipping  back  till  the  south  end 
thereof  was  back  flush  with  the  south  face  of  the  post; 
but,  because  of  said  board  striking  said  post,  the  south 
end  of  the  gate,  at  the  time  the  deceased   was  killed, 
was  6  inches  further  south  than  the  post  and  6  inches 


Am.  &  Eng.  MASTER  AND  SERVANT.  591 

R.  Cas. 

New  York,  &c.,  R.  Co.  v.  Ostman. 

nearer  the  track  than  said  post.  That  the  south  face 
of  said  post  was,  at  the  time  said  deceased  was  killed, 
38  inches  north  of  the  center  of  the  top  of  the  north 
rail  of  said  side  track,  and  the  south  end  of  said  gate, 
at  the  time  said  deceased  was  killed,  was  35  inches 
north  of  the  said  center  of  said  rail.  That  the  cab  of 
said  eng-ine  is  8  feet  6  inches  wide.  That  the  distance 
between  the  north  side  of  said  cab,  at  the  window 
thereof  where  deceased  was  so  looking*  out,  and  the 
part  of  said  cattle  chute  his  head  came  in  collision  with, 
was  13  inches.  That  said  distance  between  said  cab 
and  said  cattle  chute  made  the  said  cattle  chute  so  placed 
extrahazardous  for  the  deceased  and  other  trainmen  of 
said  defendant.  That  the  deceased  did  not  know,  nor 
have  any  reason  or  opportunity  to  know,  that  any  part 
of  said  chute  was  within  said  distance  of  13  inches  of 
said  cab  as  it  passed  the  same,  but  that  the  defendant 
and  its  proper  ag^ents  and  servants  did  know  that  said 
chute  was  said  distance  from  the  cab  window  as  it 
passed  said  chute.  That  said  chute  had  for  a  long- 
time, to  wit,  for  several  years  before  the  deceased  was 
killed,  come  in  collision  with  parts  of  the  defendant's 
trains  as  they  passed  the  same,  and  frequently  knocked 
off  markers  from  cars  and  collided  with  brake  wheels 
attached  thereto.  That  said  defendant  had  notice  of 
said  facts,  and  that  said  chute  was  the  distance  afore- 
said from  said  cab  and  track  as  they  passed  the  same, 
long"  enough  before  the  deceased  was  killed  to  have  re- 
moved the  same  to  a  safe  distance  from  the  trains  pass- 
ing the  same,  and  yet  during  all  said  time,  before  and 
up  to  the  time  said  deceased  was  killed,  the  defendant 
negligently  failed  to  remove  the  same,  but  negligently 
maintained  the  same  at  said  dangerous  distance  from 
said  track  and  cabs  as  they  passed  the  same.  That  the 
said  cattle  pens  and  chute  could  be  seen  for  a  distance 
of  one-half  mile  and  more  along  the  track  each  side 
thereof.  That  when  deceased  was  killed  he  was  firing 
on  said  engine  169,  which  was  then  and  there  pulling 
a  local  freight  train  eastward  over  said  railroad.  That 
it  became  and  was  necessary  to  take  a  car  then  stand- 
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ing"  on  said  spur  switch   into  said  train,,  which  was 
coupled  onto  said  engine  at  the  west  end  of  said  side 
track,  and  was  being  pulled  out  over  said  side  track 
•eastward,  and  past  said  cattle  chute,  at  the  time  said 
deceased  was  killed,  at  the  rate  of  about  10  miles  per 
hour.     That  while  said  train  was  so  moving  eastward 
over  said  side  track,  it  became  and  was  then  and  there 
the  duty  of  said  deceased  to  lean  out  of  said  cab  win- 
dow on  the  north  side  of  said  cab,  and  look  backward 
for  signals,  and  to  see  if  everything  was  all  right. 
And  the  said  deceased  was  so  then  and  there,  at  the 
time  he  was  killed,  carefully,  and  in  the  proper  dis- 
charge of  his  duty,  looking  out  of  said   window,  and 
looking  back  for  said  signals,  and  to  see  if  everythingf 
was  all  right  at  the  time  his  head  and  part  of  his 
shoulders  were  partly  inside  said  window  and  partly 
outside  thereof,  so  that,  as  he  passed   said  chute,  his 
head  came  in  collision  with  said  cattle  chute,  whereby 
his  skull  was  mashed  in  and  broken,  and  said  deceased 
was  killed.     That  he  died  within  a  few  minutes  after 
he  so  struck  said  cattle  chute.     And  we,  the  jury,  fur- 
ther find  that  the  board  so  nailed  on  the  west  side  of 
the  south  end  of  said  gate  was  longer  up  and  down  by 
the  space  of  two  inches  than  the  said  gate  w^as  wide, 
and  that  the  upper  end  of  said   board  was  two  inches 
higher  than  the  upper  edge  of  said  upper  board  of  said 
gate,  and  that  said  board  was  so  placed  upon  the  south 
end  of  said  gate  that  the  south  edge  thereof  was  from 
a  half  inch  to  one  and  one-half  inches  further  south 
than  the  south  end  of  said  boards  of  said  gate.     That 
the  top  end  of  said  board  was  further  south  than  the 
lower   end   thereof  by  the  space  of  one  inch.     That, 
when  said  deceased  was  looking  out  for  signals,  and  to 
see  if  everything  was   right  as  aforesaid,  and  as  he 
passed  said  cattle  chute,  the  back  of  his  head  struck  the 
outer  edge  of  said  board  so  nailed  across  the  south  end 
of  said  gate  as  aforesaid,  by  which   collision  he  was 
killed  as  aforesaid.     That  at  the  time  said  Ostman  was 
employed  as  fireman  on  the  defendant's  road,  to  wit,  18 
months  prior  to  April  8,  1891,  said  defendant  railroad 
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company  delivered  to  said  Ostman,  and  said  Ostmail 
received  and  familiarized  himself  with  its  books  and 
rules  and  instructions,  and  at  the  time  of  his  injuries 
on  April  8,  1891,  he  knew  and  was  familiar  with 
the  same.  That  there  was  in  force  on  defendant's 
road,  as  shown  by  said  book  of  rules  and  instruc- 
tions, at  the  time  of  the  employment  of  said 
Ostman,  and  continuously  to  a  time  subsequent 
to  April  8,  1891,  the  following  rules:  XI).  All  per- 
sons entering"  into  or  remaining*  in  the  service  of  this 
company  are  warned  that,  in  accepting-  or  obtaining- 
employment,  they  must  assume  the  risk  attending-  it. 
Each  employee  is  expected  and  required  to  look  after 
and  be  responsible  for  his  own  safety,  as  well  as  to  ex- 
ercise the  utmost  caution  to  avoid  injury  to  his  fellows, 
to  the  public,  and  to  property,  especially  in  switching- 
cars  and  in  all  movements  of  trains.  (2)  Employees  of 
every  grade  are  warned  to  see  for  themselves,  before 
using-  them,  that  the  machinery  or  tools  which  they  are 
expected  to  use  are  in  the  proper  condition  for  the  ser- 
vices required,  and,  if  not,  to  put  them  in  proper  con- 
dition, or  see  that  they  are  so  put,  before  using  them  ; 
also,  train  and  engine  men  must  familiarize  themselves 
with  the  tracks  and  dangerous  points  upon  the  lines. 
The  company  does  not  wish  or  expect  its  employees 
to  incur  any  risk  whatever  from  which,  by  the  exercise 
of  their  own^  judgment,  and  by  personal  care,  they 
could  protect  themselves,  but  enjoins  upon  them  to 
take  time  in  all  cases  to  do  their  duty  in  safety, 
whether  they  may  at  the  time  be  acting  under  orders 
of  a  superior  or  otherwise.'  \A)  They  must  assist  in 
keeping  a  constant  lookout  upon  the  track,  and  must 
instantly  give  the  engineman  notice  of  any  obstruction 
or  signal  they  may  perceive.'  And  we  further  find 
that  said  deceased  did  not  know  that  said  cattle  chute 
was  so  close  to  said  track,  or  to  his  cab  as  it  passed  the 
same,  as  to  be  dangerous  to  him,  or  that  it  would  come 
into  collision  with  him  as  he  passed  the  same,  and 
while  he  was  discharging  his  duties  as  such  fireman. 
And  we,  the  jury,  further  find  that  said  deceased  was 
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SO  injured  and  killed  without  any  fault  whatever  on 
his  part."  It  is  further  found  that  the  deceased  was 
25  years  of  age  at  the  time  of  his  death. 

Appellant  affirms  that,  under  the  special  findings  of 
the  jury,  the  appellee  was  not  entitled  to  a  judgment : 
and  this  may  be  considered  the  principal  question  for 
our  determination.  The  particular  insistence  is  that 
the  facts  as  found  by  the  jury  do  not  establish  action- 
able negligence  against  appellant,  nor  do  they  show 
absence  of  contributory  negligence  upon  the  part  of  the 
deceased  servant  at  the  time  of  the  fatal  accident.  It 
is  well  settled  by  numerous  decisions  of  this  court 
that  in  actions  of  this  character,  whenever  the  plaintiff 
sues  to  recover  upon  the  ground  of  negligence,  it  must 
be  shown  that  the  master  w^as  guilty  of  the  negligence 
charged,  and  that  the  servant  was  free  from  the  con- 
tributory negligence  on  his  part,  at  the  particular  time 
of  the  alleged  injury  or  death.  Neither  of  these  es- 
sential factors  can  to  any  extent  be  presumed.  The 
special  verdict  in  the  case  at  bar  is  open  to  the  objec- 
tion that  in  some  respects  it  contains  conclusions, 
rather  than  the  finding  of  facts  essential  to  the  issues 
involved.  The  theory  of  the  verdict  is  that  the  negli- 
gence to  be  imputed  to  the  appellant,  under  the  facts 
embraced  therein,  is  that  of  erecting  and  maintaining 
the  cattle  chute  in  too  close  proximity  to  its  side  track. 
There  is  nothing  disclosed  in  the  findings  of  the  jury 
going  to  show  that  the  chute  in  question  was  not  built 
and  maintained  in  the  usual  and  proper  place  for  such 
buildings.  It  is  a  matter  of  general  knowledge  that 
such  chutes  are  necessary  contrivances  in  the  opera- 
tion of  railroads,  and  that  they  must  necessarily  be 
constructed  close  enough  to  the  track  where  used  as 
will  enable  the  company  to  load  and  unload  cattle  with- 
out injury  to  the  latter.  It  would  seem  that  the  cor- 
rect standard  by  which  the  negligence   of  the  railroad 

company  ought  to  be  measured,   when  the 
Mnry  toKn-       actiou  is  for  au  injury  or  death  to  one  of  its 
fifeBeeT  **'        trainmen   arising  out  of  its  alleged  negli- 
gence in  erecting  or  maintaining  a  chute  in 
too  close  proximity  to  its  tracks,  is  that  it  must  be, 
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when  so  erected  or  maintained,  dang-erous  or  unsafe  to 
persons  operating-  its  trains  when  they  are  exercising", 
under  the  particular  circumstances,  ordinary  care.  In 
the  case  of  Gould  v.  Railroad  Co.,  66  loAva,  590,  24  N. 
W.  227,  an  engineer  was  killed  by  being*  struck  upon 
the  head  by  a  '* water  crane,"  close  to  the  track,  while 
in  the  act  of  leaning*  out  of  the  ''gung^way"  of  his  en- 
gine, looking-  back  for  expected  sig-nals.  The  trial 
court  charg-ed  the  jury  that  if  they  found,  from  the  ev- 
idence, that  the  water  column  was  placed  in  such 
close  proximity  to  the  track  as  to  be  dang-erous  to  per- 
sons operating-  the  trains,  they  would  be  justified  in 
finding-  that  the  defendant  was  g'uilty  of  neg"lig-ence  in 
the  erection  and  location  of  the  column.  The  court 
held  that  the  g-iving-  of  this  instruction  was  error,  and 
said  :  *  *It  is  not  true  that  a  railroad  company  is  to  be 
regarded  as  neglig-ent  in  erecting  and  maintaining 
contrivances  or  things  for  use  in  the  operation  of  their 
roads  for  the  reason  that  they  are  dangerous  to  the 
persons  operating  the  trains.  Indeed,  the  whole  bus- 
iness of  operating  trains  is  dangerous.  It  is  full  of 
perils  to  those  employed  therein.  Because  there  is 
danger,  it  does  not  follow  that  the  companies  are  neg- 
ligent as  to  the  thing  from  which  the  danger  springs. 
The  instruction  should  have  expressed  the  thought 
that,  if  the  crane  was  dangerous  to  persons  operating 
trains  in  the  exercise  of  ordinary  care,  the  defendant 
was  negligent  in  constructing  it."  The  jury  found 
that  the  part  of  the  chute  that  struck  the  head  of  the 
plaintiff's  intestate,  while  he  was  looking  out  and  back 
was  "thirteen  inches  from  the  side  of  the  cab  at  the 
window  from  where  he  v^^as  looking  out ;  *  *  *  that 
said  distance  made  it  extrahazardous  for  the  deceased 
and  other  trainmen ;  that  the  deceased  did  not  know, 
or  have  any  reason  or  opportunity  to  know,  that  any 
part  of  said  chute  was  within  thirteen  inches  of  said  cab 
as  it  passed  the  same."  The  finding  that  this  distance 
between  the  particular  point  of  the  chute  that  struck 
the  head  of  the  deceased  and  the  side  of  the  cab,  when 
it  was  passing  the  chute,  rendered   the  same  extrahaz- 
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ardous,  Is  more  in  the  nature  of  a  conclusion  than  the 
finding"  of  a  material  fact,  and  for  this  reason  must  be 
disreg-arded  in  determining  the  sufficiency  of  the  special 
finding's. 

While  we  have  asserted  the  g'eneral  rule  applicable 
to  the  test  or  question  of  the  neg'lig'ence  of  the  company, 
when  it  is  involved  as  it  is  in  the  case  under  considera- 
tion, we  may,  however,  pass  without  deciding-  whether 

the  appellant  was  g'uilty  of  actionable  negli- 

iJfUfeiic'*'*^***''  g*ence  under  the  finding-s  of  the  jury,  as  it 

does  not  appear*  from  the  facts  embraced  in 
the  verdict  that  the  deceased  was  himself  free  from  con- 
tributory neg'lig'ence  at  the  time  of  the  fatal  accident. 
It  is  shown  that,  before  the  time  of  the  occurrence, 
Ostman  had  been  for  16  months  and  over  continually  in 
the  employment  of  the  appellant,  as  its  fireman,  upon 
the  same  eng-ine  upon  which  he  was  at  work  when 
killed  ;  that  the  chute  in  question  was  so  conspicuous 
that  it  and  its  location  could  be  seen  for  a  distance  of  a 
half  mile  and  more  '*  along  the  track  each  side  thereof"  ; 
that,  during  this  period  of  time,  the  deceased,  in  the 
discharge  of  his  duties,  passed  the  station  where  the 
chute  was  located,  twice  each  week,  and  frequently  did 
work  and  switching  at  this  station.  He  was  25  years 
of  age, — of  sufficient  age  and  capacity,  by  the  use  of  his 
senses,  to  see,  appreciate,  and  comprehend  obvious  dan- 
gers, and  thereby  avoid  them.  The  finding  that  the 
deceased  did  not  have  an  opportunity  to  know  that  the 
chute  was  in  such  close  proximity  to  the  side  track,  in 
consideration  of  the  other  facts,  must  be  viewed  more 
as  a  conclusion  upon  the  part  of  the  jury  than  finding 
of  a  material  fact.  He  was,  as  it  appears,  familiar  with 
and  understood  the  rules  of  the  company,  and  one  of  these 
rules  expressly  provided  :  **Also,  trainmen  and  engine- 
men  must  familiarize  themselves  with  the  tracks  and 
dangerous  points  upon  the  lines.  The  company  does 
not  wish  or  expect  its  employees  to  incur  any  risk  what- 
ever from  which,  by  the  exercise  of  their  own  judg- 
ment, or  by  personal  care,  they  could  protect  them- 
selves, but  e7vjoins  upon  them  to  take  time  in  all  cases 
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to  do  their  duty  in  safety ^  whether  they  may  be  at  the 
time  acting' under  the  orders  of  a  superior  or  otherwise. ' ' 
(The  italics  are  our  own.)  Under  this  rule  deceased 
w^s  required  to  familiarize  himself  with  the  tracks  and 
dangerous  points  upon  the  lines,  and  it  was  not  incum- 
bent upon  him  to  incur  any  risk  from  which,  by  the  ex- 
ercise of  judg'ment  and  care,  he  could  protect  himself. 
This  chute  was  not  located  upon  the  main  track,  but  on 
the  switch  or  side  track  at  Burr  Oak.  As  the  deceased 
frequently  did  switching*  at  this  station,  he  consequently 
must  have  frequently  passed  this  chute  on  the  side  track 
while  switching",  and  thereby  had  ample  opportunities 
to  learn  and  be  apprised  of  its  close  proximity  to  the 
track,  and  the  dang^er  of  passing-  the  same  in  his  cab 
when  leaning-  out  and  looking  in  an  opposite  direction 
from  the  chute,  as  it  appears  he  did,  and  what  care  was 
necessary  to  be  exercised  to  escape  injury  therefrom 
when  passing-  it.  The  fact  that  the  jury  found  that 
he  did  not  know  and  could  not  know  of  the  hazard  to 
which  he  would  be  subjected  in  passing-  the  chute  in 
the  manner  he  did,  at  the  time  of  his  fatal  injury,  has 
no  bearing  upon  the  question  of  care  upon  his  part.  It 
is  a  finding  which  is  antagonized  by  the  specific  facts 
disclosed  by  the  verdict,  and  we  must  accept  them  as 
controlling  under  such  circumstances.  In  addition  to 
the  duty  resting  upon  the  deceased  to  employ  or  exer- 
cise his  senses  while  on  duty,  he,  by  the  express  pro- 
visions of  the  rule  above  set  out,  was  admonished  and 
enjoined  to  do  so,  and  to  take  time,  and  to  exercise 
care  to  protect  himself  from  danger. 

It  is  urged  by  the  appellee  that  the  facts  show  that 
her  decedent  did  not  know  what  distance  the  part  of 
the  chute  which  struck  him  was  from  the  passing  en- 
gine. In  answer  to  this  it  may  be  said  that  the  means 
of  knowing  by  ordinary  care  is  evidence  of  knowledge. 
McKee  v.  Railroad  Co.,  83  Iowa  616,  50  N.  W.  209  ; 
Pennsylvania  Co.  v.  Finney  (Nov.  term,  1895),  42  N. 
E.  816.  In  the  former  case  it  was  held  that  a  railroad 
employee,  in  going  over  the  line  of  the  railroad  in  the 
discharge  of  his  duties,  will  be  presumed  to  have  known, 
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from   such   opportunity,  that  the  distance   between  a 
wing   fence  and  a  passing-  car    was  such  as  to  make  it 
unsafe  to  swing*  out  more  than  two  feet  from  the  car. 
In  the  latter  case  the  alleg^ed  neglig^ence  was  based  upon 
the  company   having-   located   and   maintained  a  water 
crane  in  close   proximity  to  its  main   track,  whereby 
Finney,  who  was  a  brakeman  in  its  service,  was  killed 
by  being"  struck  by  the  crane  while  descending  from 
the  car  upon  which  he  was  braking.     The  employee  in 
this  case  was  22  years  of  age.     He  had  been  in  the  ser- 
vices of  the  company  for  a  period  of  6  months,  duringf 
which  time  he  had  passed  the  crane   almost  daily.    It 
was  held  by  this  court  that,  under  the  facts  in  that  case, 
the  deceased  was  chargeable  with  contributory  negli- 
gence.    The  court  said:  '*  Everything,  as  it  appears, 
was  open  and  visible  to  the  decedent.     He  was  a  man 
22  years  of  age,  and,  had  he  used  his  senses  and  facul- 
ties with  which  it  is  presumed   nature  had  endowed 
him,  we  think  he  would   have   escaped   the   danger  to 
w^hich  it  is  contended  appellant  had  exposed  him.     The 
means   which  a  person  has  of  knowing  that,  under  the 
circumstances,    he    will  expose   himself   to   peril,  are 
deemed  in  law  to  be  evidence  of  knowledge  of  that  fact. 
Muldowney  v.  Railroad  Co.,  39  Iowa  620;  McKeer. 
Railway  Co.,  83  Iowa  616,  50  N.  W.  209.     In  Coal  Co. 
V.  Hoodlet,  129  Ind.  327,  27  N.  E.  741,  this  court  said: 
*  The  law  requires  that  men   shall  use  the  senses  with 
which   nature  has  endowed  them,  and   when,  without 
excuse,  one  fails  to  do  so,  and  is  injured  in  consequence, 
he  alone  must  suffer  the  consequences.'     See  Stone  Co. 
V.  O'Brien  (Ind.  App.)  40  N.  E.  430.     In  no  case  will 
the  master  be  held  liable  to  the  servant  where  the  latter 
brings  injury  upon  himself  which  he  might. have  avoids 
ed  by  the  exercise  of  reasonable   care  and   prudence, 
Railway  Co.   v.  Adams,   105  Ind.  151,  5  N.  E.  187." 
The  facts  in  the  Finney   Case,  supra^  are   similar  in 
their  character  to  those  in  this  appeal,  and  the  holding 
in  that  case  is  virtually  decisive  upon  the  question  here 
involved.     In  the  case  of  Power  Co.  v.  Murphy,  115 
Ind.   566,  18  N.  E.  30,  it  is  said  :  **An   employee  who 
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knows,  or  by  the  exercise  of  ordinary  diligence  could 
know,  of  any  defects  or  imperfections  in  the  things 
about  which  he  is  employed,  and  continues  in  the  ser- 
vice without  objection,  and  without  promise  of  change, 
is  presumed  to  have  as  stinted  all  the  consequences  re- 
sulting from  such  defects,  and  to  have  waived  all  right 
to  recover  for  injuries  caused  thereby."  (The  italics 
are  our  own.)  See  Lovejoy  t'..  Railroad  Corp.,  125 
Mass.  79 ;  Brown  v.  Railroad  Co.,  69  Iowa  161,  28  N. 
W.  487.  We  are  of  the  opinion  that,  under  the  facts  as 
they  are  disclosed  by  the  finding  in  this  case,  knowl- 
edge of  the  hazard  or  danger,  to  which  it  is  claimed  by 
the  appellee  that  her  intestate  was  subjected  and  ex- 
posed by  reason  of  the  location  of  the  cattle  chute,  and 
the  manner  in  which  it  was  maintained,  must  be  imputed 
to  him.  It  is  not  made  to  appear,  by  any  reasonable  in- 
ference that  may  be  drawn  from  the  specific  facts 
found,  that  there  was  freedom  from  contributory  negli- 
gence upon  the  part  of  the  deceased  at  the  time  of  the 
accident.  The  special  verdict  does  not  support  the 
judgment.  The  judgment  of  the  lower  court  is,  there- 
fore, reversed,  and  the  cause  remanded,  with  instruc- 
tions to  the  court  to  vacate  its  judgment,  and  render  a 
judgment  in  favor  of  appellant  upon  the  special  verdict. 

Howard,  J.  (dissenting).  I  think  that  the  facts  found 
by  the  jury  show  that  the  company  was  negligent,  and 
that  the  deceased  was  free  from  contributory  negli- 
gence, and  must,  therefore,  dissent  from  the  conclusion 
reached  by  the  court. 


600  FELLOW  SERVANTS.  ^^^'  ^^ 

(27.  S.) 

Martin  v.  Atchison,  Ac,  R.  Co. 


Martin 

V, 

Atchison,  T.  &  S.  F.  R.  Co. 

{Supreme  Court  of  the  United  States^  April  s^  18^7.) 

Fellow  Servants — Negligence.* — A  section  hand  in  the  emploj'  of 
a  railway  company  is  the  fellow  servant  of  the  section  foreman  and 
of  employees  of  such  company  in  charge  of  one  of  its  trains,  and 
cannot  recover  of  the  company  for  injuries  received  through  the 
negligence  of  such  foreman  and  employees. 

In  Error  to  the  Supreme  Court  of  the  Territory  of 
New  Mexico. 

Ncill  B,  Fields  for  plaintiflF  in  error. 
E.  D.  Kenna  and  Robert  Dtuilaf^  for  defendant  in 
error. 

Mr.  Justice  Peckham  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  the  plaintiff  in  error  to 
recover  damages  for  injuries  sustained  by  him  by  being* 
run  over  by  a  train  on  a  railroad  belonging  to  the  de- 
fendant, near  Albuquerque,  N.  M.  The  case  was  tried 
before  a  jury  in  the  district  court  of  the  Second  judi- 
cial district  of  that  territory,  and  resulted  in  a  verdict 
for  the  plaintifif  in  the  sum  of  $8,000.  Judgfment  hav- 
ing been  entered,  the  railroad  company  took  the  case 
by  writ  of  error  to  the  supreme  court  of  the  terri- 
tory, which  court  reversed  the  judgment  and  directed 
judgment  for  the  railroad  company,  and  for  costs 
against  the  plaintiff,  who  thereupon  sued  out  a  writ  of 
error  from  this  court,  and  the  case  is  now  here  for 
review. 

*Section  Boss  and  Hand — Fellow  Servants, — See  Gavig-an  v.  Lake 
Shore,  &c.,  R.  Co.;  5  Am.  &  Eng.  Corp.  Cas.  N.  S.  523,  and  exten- 
sive note  530. 
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On  the  trial  evidence  was  given  showing*  substantial- 
ly the  following"  facts  :  The  plaintiff  had  been  em- 
ployed by  the  railroad  company  at  Albuquerque,  N. 
M.,  as  a  common  laborer,  **fixing  the  road,  straig-hten- 
ing- out  the  rails,  and  fixing  ties  wherever  required." 
He  was  about  39  years  of  age,  and  had  been  so  em- 
ployed by  the  company,  through  one  of  its  section  fore- 
men, for  several  months  prior  to  the  happening  of  the 
accident.  He  was  under  the  orders  of  the  section  fore- 
man, and  was  to  do  what  the  foreman  told  him.  The 
section  foreman  was  employed  by  the  roadmaster,  and 
the  foreman  employed  the  men.  The  roadmaster  direct- 
ed the  section  foremen  what  work  to  do  and  where  to  do 
it.  He  laid  out  the  work  for  them,  and  told  them  what  t6 
do.  The  section  foremen  employed  the  men,  and  saw 
that  they  did  the  work  properly.  If  the  foreman 
thought  a  man  ought  to  be  discharged,  he  would  see 
the  roadmaster,  or  send  him  a  request  that  the  man 
should  be  discharged,  and  the  roadmaster  had  the 
power  to  discharge  him.  The  men  under  the  section 
foreman,  like  the  plaintiff,  were  paid  by  the  agents  of 
the  company,  who  came  along  the  line  in  a  pay  car. 

On  June  5,  1889,  while  the  plaintiff  was  thus  em- 
ployed, he  came  to  the  station  at  Albuquerque  about 
6:45  o'clock  in  the  morning  for  the  purpose  of  going  to 
his  work  on  a  hand  car  with  one  Mares,  his  co-laborer, 
and  Charles  Smith,  his  section  foreman.  The  place 
where  they  were  to  work  was  about  8  or  9  miles  north 
from  Albuquerque  on  the  line  of  the  road.  A  few 
minutes  before  7  the  party,  consisting  of  the  section 
foreman.  Mares,  and  the  plaintiff,  started  on  a  hand 
car  for  the  place  where  they  were  to  work  during  the 
day.  They  went  north  upon  the  road  for  300  or  400 
yards,  and  there  the  car  was  stopped,  and  the  men  got 
off  and  procured  a  barrel  of  water,  which  was  placed 
on  the  car,  and  the  men  again  started  north  to  continue 
their  ride.  All  three  men  worked  the  crank  on  the 
hand  car,  but  just  as  they  started  Mares  said  to  the 
foreman  that  he  thought  the  work  train  seemed  to  be 
starting  from  Albuquerque  towards  them.     The  track 
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at  that  point  was  straight,  and  the  view  to  the  station 
was  unobstructed.  Plaintiff  then  turned  his  head 
backward  towards  the  station,  when  the  foreman  told 
him  not  to  do  that ;  that  he  had  no  business  to  do  it ; 
that  it  was  not  his  business  to  watch  for  trains ;  and 
that  he,  the  foreman,  would  take  care  of  that.  Plaint- 
iff thereupon  turned  his  head  away  from  the  station, 
and  continued  to  look  north,  the  way  they  were  going*. 
They  worked  the  crank  so  that  the  car  was  going-  as 
rapidly  as  they  could  make  it,  all  three  men  having 
their  heads  turned  towards  the  north.  In  the  mean- 
time a  work  train  backed  out  from  the  station  at  Albu- 
querque, going  north,  and  continued  backing  rapidly 
until  it  was  moving  at  the  rate  of  17  or  18  miles  an 
hour.  Before  the  men  on  the  hand  car  had  proceeded 
very  far  along  the  road  they  were  overtaken  by  the 
work  train,  which  ran  over  them,  killing  the  foreman 
and  badly  injuring  the  plaintiff  and  Mares.  Neither 
of  the  latter  had  heard  the  approach  of  the  train.  It 
was  under  the  management  of  a  conductor,  and  at  that 
time  there  was  a  roadmaster  on  the  train  who  had  con- 
trol of  the  line  of  road  where  the  accident  occurred. 
He  was  not  in  charge  of  the  running  of  the  train,  but 
the  train  went  to  different  points  on  the  road  as  he  had 
occasion  to  visit  them  for  working  purposes.  Some  of 
the  hands  on  the  work  train  saw  the  hand  car  a  short 
distance  before  it  was  struck,  and  one  of  them  tried  to 
communicate  with  the  engineer  of  the  train,  but  failed. 
No  one  on  the  hand  car  was  looking  backward,  or  saw 
the  approach  of  the  work  train. 

It  was  claimed  in  the  petition  on  the  part  of  the 
plaintiff  that  the  accident  occurred  from  the  neglect  of 
the  conductor  and  of  the  hands  on  the  work  train,  and 
also  by  reason  of  the  neglect  of  the  section  foreman 
on  the  hand  car  with  the  plaintiff  in  ordering  plaintiff 
to  face  north  while  working  the  car,  and  in  not  keep- 
ing a  lookout  himself  for  the  af)proach  of  the  train 
from  behind. 

The  defendant  had  filed  a  plea  of  not  guilt3\ 

Upon  the  trial  of  the  action,  after  the  evidence  for 
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both  sides  had  been  introduced,  and  each  side  had 
rested  the  case,  the  defendant  moved  the  court  *'to  in- 
struct the  jury  to  find  for  the  defendant,  upon  the 
ground  that  the  negligence,  if  any,  through  which  the 
plaintiff  was  injured  was  the  negligence  of  the  fellow 
servants  of  the  plaintiff,  for  which  the  defendant  is 
not  liable."  After  hearing  arguments,  the  court  over- 
ruled the  defendant's  motion,  and  counsel  for  the  de- 
fendant then  and  there  excepted. 

After  the  verdict  for  plaintiff  had  been  rendered,  and 
judgment  entered  thereon,  the  defendant  obtained  a 
writ  of  error  from  the  supreme  court  of  the  territory  to 
review  the  rulings  of  the  district  court.  Various  as- 
signments of  errors  were  made,  and  among  them  was 
the  eighth,  which  reads  as  follows:  '*  The  court  erred 
in  not  sustaining  defendant's  motion  to  instruct  the 
jury  to  find  a  verdict  in  favor  of  the  defendant,  and  the 
defendant  not  guilty." 

The  supreme  court  held  that  whatever  negligence 
was  proved,  as  against  the  employees  of  the  defendant, 
such  negligence  w^s  that  of  fellow  servants  with  the 
plaintiff,  and  on  that  ground  the  judgment  was  re- 
versed, and  judgment  ordered  in  favor  of  the  defendant, 
with  costs. 

The  plaintiff  seeks  here  a  reversal  of  the  last  judg- 
ment. 

We  think  the  decision  of  the  supreme  court  was 
right,  and  that  the  judgment  entered  thereon  must  be 
affirmed. 

The  cases  of  Railroad  Co.  v.  Baugh,  149  U.  S.  368  ; 
Railroad  Co.  v.  Hambly,  154  U.  S.  349;  Railroad  Co. 
v.  Peterson,  162  U.  S.  346;  and  Railroad  Co.  v, 
Charless,  162  U.  S.  359, — cover  this  case  in  all  its  as- 
pects, and  render  it  entirely  clear  that  the  employees 
of  the  defendant  herein,  whose  negligence  caused  the 
injury  to  the  plaintiff,  were  his  fellow  servants  at  that 
time,  and  hence  the  defendant  cannot  be  held  liable  to 
plaintiff  for  the  injuries  sustained  by  him  as  a  result  of 
that  negligence. 

The  counsel  for  the  plaintiff  has  argued  before  us 
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that  the  defendant  must  be  held  responsible  because 
the  plaintiff  had  been  directed  by  the  foreman,  under 
whose  orders  he  was  placed,  to  look  north  while  he 
was  on  the  car,  and  had  received  the  foreman's  assur- 
ance that  he  (the  foreman)  would  warn  him  of  the  ap- 
proach of  dang-er,  and  that  as  the  foreman  failed  to  do 
so,  it  was  the  failure  of  the  defendant  to  do  something 
which  it  was  bound  as  a  master  to  do  in  furtherance  of 
the  obligation  it  was  under  to  see  that  the  plaintiff  had 
a  reasonably  safe  place  in  which  to  perform  his  work. 
We  do  not  perceive  that  the  doctrine  as  to  the  duty  of 
the  master  to  furnish  a  safe  place  for  the  servant  to 
work  in  has  the  slig-htest  application  to  the  facts  of  this 
case.  There  is  no  intimation  in  the  evidence,  nor  is 
any  claim  made,  that  the  hand  car  upon  which  the 
plaintiff  was  riding-  was  not  properly  equipped  and  in 
g'Qod  repair,  and  in  every  way  fit  for  the  purpose  for 
which  it  was  used.  It  was  a  perfectly  safe  and  proper 
means  of  transit,  in  and  of  itself,  from  the  station  at 
Albuquerque  to  the  point  where  the  plaintiff  was  go- 
ing* to  work.  The  neglig^ence  of  the  section  foreman  in 
failing"  to  note  the  approaching*  train,  and  to  give  the 
proper  warning-,  so  that  the  car  migfht  be  taken  from 
the  track,  was  not  the  neglect  of  the  defendant  in  re- 
gard to  the  performance  of  any  duty  which,  as  master, 
it  owed  the  plaintiff.  If  the  car  were  rendered  unsafe, 
it  was  not  by  reason  of  any  lack  of  diligence  on  the 
part  of  the  defendant  in  providing  a  proper  car,  but  the 
danger  arose  simply  because  a  fellow  servant  of  the 
plaintiff  failed  to  discharge  his  own  duty  in  watching 
for  the  approach  of  a  train  from  the  south. 

Upon  an  examination  of  the  cases  above  cited  it  will 
be  found  that  the  principles  therein  laid  down  clearly 
and  plainly  cover  this  case. 

The  judgment  must  be  affirmed. 

Mr.  Justice  Harlan  dissents. 
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Denver  &  R.  G.  R.  Co. 

V. 

Sipes. 

{Supreme  Court  of  Colorado,  Nov*  j6,  i8g6,) 

Injury  to  Employee — Fellow  Servants — Negligence. — The  switch 
to  a  side  track,  on  which  a  freight  train  was  standing*,  was  negli- 
g"ently  left  open  by  employees  of  the  railway  company,  thereby 
derailing  an  incoming  passenger  engine  and  causing  the  death  of 
the  fireman  of  such  engine.  Under  the  rules  of  the  company  it  was 
the  duty  of  the  conductor  of  the  freight  train  to  see  that  the  switch 
was  properly  arranged.  The  switch  was  safe  and  sufficient,  and 
the  company  had  exercised  the  requisite  care  in  selecting  the  con- 
ductor and  brakeman  whose  duty  it  was  to  operate  it.  rfeld,  that 
the  conductor  was  not  the  vice-principal  of  the  company,  but  the 
fellow  servant  of  the  fireman,  and  that  the  company  was  not  liable 
for  the  d&ath  of  such  fireman. 

Genera!  Verdict  upon  Distinct  Issues — Error. — Where  in  such  ac- 
tion the  complaint  charges  two  acts  of  negligence  upon  the  company, 
both  issues  being  submitted,  and  the  verdict  of  the  jury  being 
general,  such  verdict  cannot  be  sustained  on  appeal  if  there  was 
error  in  the  charge  of  the  court,  as  to  either  one  of  the  issues. 

Error  to  Arapahoe  county  district  court.  Reversed. 

This  is  an  action  broug-ht  by  Hattie  Sipes  to  recover 
damag'es  for  the  death  of  her  husband,  Georg-e  Sipes, 
who  was  killed  on  the  nigfht  of  May  7,  1890.  His 
death  was  caused  by  the  derailing"  of  an  en-  ^  „  ,  ^ 
gine  upon  which  he  was  eng-ag-ed  in  the  line 
of  his  duty  as  fireman,  while  in  the  service  of  the  de- 
fendant company.  The  accident  occurred  near  a  place 
called  "Fountain,"  where  the  company,  in  the  opera- 
tion of  its  road,  had  a  side  track  for  the  purpose  of  al- 
low^ing-  its  trains  to  pass.  The  engine  upon  which  de- 
ceased was  employed  was  pulling*  a  passeng^er  train  g^o- 
ing-  south.  A  few  moments  prior  to  the  arrival  of  his 
train  a  freight  train  going  north  had  reached  this  point, 
and  had  gone  onto  the  side  track  for  the  purpose  of  al- 
lowing the  passenger  train  to  pass.     In  order  to  enable 
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It  to  do  SO,  the  forward  brakeman  on  the  freig-ht  train 
had  opened  the  switch  at  the  south  end  of  the  side 
track,  and  left  it  to  be  closed  by  the  rear  brakeman, 
who,  being"  at  the  time  asleep  in  the  caboose,  neg^lected 
to  do  so.  The  fireman  of  the  freig-ht  train  had  covered 
the  headlight  on  his  engine  to  indicate  to  the  coming 
passenger  train  that  all  was  right.  The  red  lig'ht  cus- 
tomarily kept  in  the  caboose  of  the  freight  train  had 
been  left  several  days  previous  at  the  company's  shops 
to  be  repaired,  and  which,  by  the  rules  of  the  com- 
pany, when  displayed,  signified  dkng-er,  and  was  a  sig- 
nal for  any  approaching  train  to  stop.  The  passenger 
engine  passed  the  freight  train,  ran  into  the  open 
switch,  and  Mr.  Sipes  was  killed.  Verdict  and  judg- 
ment in  favor  of  plaintiff  for  the  sum  of  S5,000.  To 
this  judgment  defendant  prosecutes  this  writ  of  error. 
Rule  117  of  the  company  provides:  *' Conductors 
will  be  held  responsible  for  the  proper  adjustment  of 
the  switches  used  by  them  and  their  trainmen,- except 
where  switch  tenders  are  stationed."  Inter  alia^  the 
court  instructed  the  jury  as  follows  :  '*  (3)  If  you  find 
that  under  the  rules  of  defendant  that  were  in  existence 
at  that  time,  and  by  which  its  trains  were  operated, 
that  it  was  the  duty  of  the  conductor  of  the  freight 
train  going  north  to  see  that  the  switch  was  closed  at 
the  side  track  on  which  he  placed  his  train,  and  that 
said  conductor  had  exclusive  charge  and  control  of  said 
freight  train,  and  had  command  and  control  of  the  train 
hands  on  said  train,  and  that  he  failed  to  see  that  said 
switch  was  closed,  but  negligently  left  it  open,  or  neg- 
ligently allowed  it  to  be  left  open,  and  on  account  of 
such  negligence  of  said  conductor  the  accident  occurred 
which  resulted  in  the  death  of  said  George  Sipes,  then 
the  negligence  of  the  conductor  would  be  the  negli- 
gence of  the  defendant  company,  and  the  defendant 
cannot  claim  protection  on  the  ground  that  said  con- 
ductor was  a  co-servant  or  fellow  servant  of  said 
George  Sipes."  And  refused  the  following,  asked  by 
the  defendant :  "(7)  The  trainmen  upon  the  freight 
train  were  fellow  ser\^nts  with  the  deceased,  who  was 
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fireman  on  the  other  train,  and  for  their  negligfence  the 
defendant  is  not  liable  to  this  plaintiff."  Upon  the 
g-iving-  and  refusing-  of  these  instructions  defendant  as- 
signs error.  Error  is  also  assigned  to  the  giving*  of 
other  instructions  touching*  the  liability  of  the  com- 
pany for  failure  to  furnish  customary  signal  lights, 
which,  in  our  view  of  the  case,  it  is  unnecessary  to  con- 
sider upon  this  review. 

Wolcott  &    Vaile  and  H.    F.  May,   for  plaintiff    in 
error. 

Stuart  &  Murray,  for  defendant  in  error. 

GoDDARD,  J.  (after  stating  the  facts).  It  is  undis- 
puted that  the  switch  at  the  south  end  of  the  side 
track  was  neglig-ently  left  open  by  the  employees  of 
the  company,  and  that  the  derailment  of  the  engine 
upon  which  the  deceased  was  employed  was  caused 
thereby.  It  maj^  also  be  conceded  that  under  the  rules 
of  the  company  the  conductor  in  charge  of  the  freight 
train  was  responsible  for  that  neglect.  The  question, 
therefore,  of  the  liability  of  the  company  for  such  neg- 
lect on  his  part,  is  -squarely  presented,  and  the  correct- 
ness of  the  law  given  by  the  court  below  upon  this 
branch  of  the  case  is  the  principal  question  presented 
for  our  determination  ;  and  that  is  whether  a  railroad 
company  is  liable  for  the  injury  to  an  employee  on  one 
of  its  trains,  caused  by  the  neglig-ence  of  a  conductor 
on  another  train  in  leaving  a  switch  open  that  it  was 
his  duty  to  see  closed.  The  solution  of  this  question 
depends  upon  whether  the  default  on  his  part  consisted 
in  a  dereliction  of  duty  imposed  by  law  upon  the  com- 
pany, or  is  one  the  performance  of  which  it  may  del- 
egate to  another.  If  the  former,  the  company  is  liable ; 
if  the  latter,  the  rule  that  exempts  the  employer  from 
liability  for  the  negligence  of  a  fellow  servant  applies. 
The  personal  duties  that  the  law  imposes  upon  the 
master  are  well  defined  and  understood,  and  are  such  as 
relate  to  the  furnishing  and  keeping  in  repair  of  rea- 
sonably safe  machinery  and  appliances  for  carrying  on 
his  business  ;  a  reasonably  safe  place  in  which  to  ren- 


608  FELLOW  SERVANTS*  ^«>1.  VI. 

(N.  s.) 

Denver  &  R.  G.  R.  Co.  v,  Sipes.. 

der  the  service,  and  the  exercise  of  reasonable  care  in 
the  selection  of  competent  co-workmen  ;  in  brief,  such 
acts  as  pertain  to  construction,  preservation,  and  man- 
ag-ement,  as  disting-uished  from  the  work  of  operation. 
Railway  Co.  v,  Needham,  11  C.  C.  A.  56.  The  master 
having  properly  performed  these  duties,  the  risk  that 
the  machinery  and  appliances  will  be  carefully  operated 
by  his  co-employees  is  assumed  by  the  servant.  This 
rule  is  stated  by  Mr.  Bishop  in  his  work  on  Non-Con- 
tract Law  (section  665)  as  follows:  "As  between 
master  and  servant,  the  duty  of  planning-  a  business, 
and  all  duties  pertaining  to  the  safety  of  the  service, — 
such  as  the  place  to  work,  the  implements  and  ma- 
chinery, the  plans  and  rules  after  which  the  work  is  to 
be  conducted,  the  choosing  of  the  fellow  servants,  and 
whatever  else  is  within"  the  same  reason, — must  be 
discharged  either  by  the  master  in  person,  or  by  a  vice- 
principal  for  whose  neglects  and  other  wrongs  therein 
he  will  be  responsible  as  for  his  own.  On  the  other 
side,  the  running  of  the  business  with  and  in  pursuance 
of  the  plans,  rules,  appliances,  helps,  and  helpers  thus 
provided — in  other  words,  the  execution  of  the  work — 
is  of  the  assignable  sort,  rendering  all  persons  engaged 
therein  fellow  servants,  so  that,  if  the  master  used  due 
care  in  selecting  his  servants,  he  will  not  be  responsi- 
ble to  one  for  an  injury  produced  by  the  negligence  or 

other  default  of  another."  In  this  case 
JSyfT-^Fenrw  there  is  no  claim  that  the  company  failed  in 
*««*"*"***""     ^^®   duty  to   furnish  a   safe  and   sufficient 

switch,  or  to  exercise  the  requisite  care  in 
selecting  the  conductor  and  brakeman  whose  duty  it 
was  to  operate  it ;  but,  on  the  other  hand,  it  appears 
that  through  their  neglect  to  properly  adjust  it  the  in- 
jury was  caused.  It  is  insisted,  however,  that  under 
the  doctrine  announced  in  Railroad  Co.  v.  Discoll,  12 
Colo.  520,  and  Railroad  Co.  v.  Nay  Ion,  17  Colo.  501, 
the  conductor  occupied  the  position  of  vice-principal, 
or  alter  ego  of  the  company ;  and  hence  his  negligence 
in  this  particular  instance  was  the  negligence  of  the 
company.     We  do  not  think  that  the  rule  therein  an* 
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nounced  supports  this  conclusion.  In  those  cases  the 
negligence  that  caused  the  injury  consisted  in  the  fail- 
ure to  properly  perform  a  duty^  that  the  law  imposed 
upon  the  company,  and  not  in  the  negligent  performance 
of  an  assignable  duty,  as  in  this  case.  In  the  case 
before  us,  the  accident  is  not  attributable  to  the  negli- 
gence of  the  conductor  in  the  discharge  of  a  duty  ill 
his  capacity  as  the  company's  representative,  but  to  his 
failure  to  see  that  a  brakeman  properly  attended  to  his 
duty.  The  rule  of  the  company  making  it 
his  personal  dutv  to  see  to  the  proper  adjust- Ii^-frinfipfti  of 
ment  of  the  switches  used  in  operating  his  condwur. 
train  did  not  change  the  rule  of  law  which 
governed  the  relations  of  the  parties  concerned,  or  take 
the  handling  of  switches  out  of  the  category  of  assign- 
able duties  ;  and  if,  in  the  absence  of  such  a  rule,  the 
company  would  not  be  liable  for  the  negligence  of  a 
switch  tender  or  a  brakeman  whose  duty  it  is  to  perform 
such  service,  the  adoption  of  such  a  precautionary 
measure,  intended  to  better  insure  the  performance  of 
such  duty  by  the  brakeman,  would  not  impose  such  a 
liability.  Miller  v.  Southern  Pacific  Co.,  20  Or.  285. 
The  specific  act  in  connection  with  which  the  negli- 
gence occurs  is  the  criterion  by  which  the  liability  of 
the  company  is  fixed,  rather  than  the  rank  of  the  ser- 
vant who  performs  the  act.  As  was  said  in  Railway 
Co.  V.  Naylon,  stipra:  *'The  mere  fact  that  the  ser- 
vant whose  negligence  produces  the  injury  is  superior 
in  rank  to  the  servant  injured,  does  not  alone  fix  the 
master's  liability.  The  general  powers  vested  in  the 
superior  servant,  and  the  character  of  the  specific  act 
in  connection  with  which  his  negligence  occurs,  are 
considerations  rarely,  if  ever,  omitted  in  pursuing  the 
inquiry.  The  accepted  general  rule  is  that, where  the 
negligent  agent  or  servant  can  fairly  be  said  to  take  the 
place  of  the  master,  and  represent  him,  so  as  to  become 
in  reality  a  vice-principal,  and  the  negligence  occurs  in 
the  discharge  of  his  representative  duties,  the  master's 
liability  may  attach."  As  was  also  said  in  Drainage 
Co.  V.  Fitzgerald,  21  Colo.  533.     '*The  better  rule,  as 

6  (N.  S.)A.  &  E.  R.  Cas.~39 
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we  extract  it  from  the  best-reasoned  cases,  is  that  for 
the  acts  of  the  vice-principal,  done  within  the  scope  of 
his  employment,  and  such  as  properly  devolve  upon 
the  master  in  his  gfeneral  duty  to  his  ser\^nts,  the 
master  is  liable ;  while  for  all  such  acts  as  relate 
to  the  common  employment,  and  are  on  a  level 
with  the  acts  of  the  fellow  laborer,  *  *  * 
the  master  is  not  responsible.  In  other  words,  the 
test  of  liabilitv  is  the  character  of  the  act,  rather 
than  the  relative  rank  of  the  servants."  Our  conclu- 
sion is  that  the  neg'ligence  of  the  conductor  in  leaving 
the  switch  open  was  that  of  a  fellow  servant  of  the  de- 
ceased, and  for  which  the  company  is  not  liable.  Rail- 
way Co.  V.  Needham,  supra ;  Naylor  v.  Railroad  Co., 
33  Fed.  801;  Roberts  v.  Railway  Co.,  33  Minn.  218; 
Harvey  v.  Railroad  Co.,  88  N.  Y.  481;  Slattery's 
Adm'r  x'.  Railroad  Co.,  23  Ind.  81;  Walker  v.  Rail- 
road Co.,  128  Mass.  10 ;  Miller  v.  Railway  Co.,  supra; 
Brown  v.  Railroad  Co.,  68  Cal.  171. 

But  it  is  said  that,  if  the  court  erred  in  its  instructions 
upon  this  point,  such  error  is  without  prejudice,  since 
the  company  is,  in  any  event,  liable  for  its  failure  to 
furnish  a  proper  signal  lamp.  To  this  we  cannot  agree. 
The  complaint  charg^es  two  acts  of  neg'ligence  upon  the 
company, — the  failure  to  furnish  the  cupola  light,  and 
the  failure  of  the  conductor  to  close  the  switch.  Both 
issues  were  submitted,  and,  the  verdict  of  the  jury  be 
ing  general,  we  cannot  say  upon  which  it  was  founded. 
Upon  the  testimony,  the  jury  might  have  found  that 
the  absence  of  the  signal  light  in  no  way  contributed  to 
the  injury,  but  that  it  resulted  solely  from  the  negli- 
gence of  the  conductor  in  leaving  the  switch  open.  **A 
general  verdict  upon  distinct  issues  raised  by  several 
pleas  cannot  be  sustained  if  there  was  error  as  to  the 
admission-  of  evidence,  or  in  the  charge  of  the  court,  as 
to  any  one  of  the  issues."  State  v,  Baldwin,  112  U.  S. 
490.  For  the  reasfons  given,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded.  Re- 
versed. 
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Thompson 

V. 

Chicago  &  E.  R.  Co. 

{Supreme  Court  of  Indiana  ^  Dec,  24^  i8g6.) 

Injury  to  Employee — Fellow  Servants.* — A  machinist's  helper,  in 
the  employ  of  a  railway  company,  was  directed  by  the  machinist, 
under  whose  orders  he  was  working,  and  who  could  dismiss  him,  to 
lift  a  heavy  piece  of  machinery,  the  latter  promising  to  help  him. 
The  helper  obeyed,  but  the  machinist  failed  to  aid  him,  and  he 
strained  himself  severely,  suffering  a  rupture.  It  appeared  that  the 
order  was  given  in  violent  and  abusive  language.  Held,  that  the 
fact  that  the  machinist  had  power  to  direct  and  to  dismiss  the  helper 
did  not  render  him  a  vice-principal  of  the  company,  but  that  he  was 
a  fellow  servant  of  the  helper,  and  that  the  company  was  not  liable 
for  the  latter*s  injuries. 

Appeal  from  Huntington  county  circuit  court.  A/- 
firmed, 

Sayler  &  Sayler,  for  appellant. 

W.  O.  Johnson  and  Kenner  &  Lesh^  for  appellee. 

Hackney,  J.  The  sufficiency  of  the  appellant's 
amended  complaint  is  the  only  question  presented  by 
the  record.  It  alleg'ed  :  That  he  was  an  employee  of 
the  appellee  in  its  machine  repair  shops  in  the  city  of 
Huntington,  working  as  a  machinist's  helper  under  one 
Grover,  a  machinist  in  appellee's  employ.  That  he  was 
subject  to  the  directions  of  Grover,  and  was  liable  to 
dismissal  from  the  service  if  not  obedient  to  him.  That 
Grover  **was  a  very  quick-tempered  and  passionate 
man,  which  the  defendant,  at  the  time  it  employed  him 
in  authority  over  the  plaintiff,  could  have  k-nown,  and 
did  know,  but,  notwithstanding  such  knowledge,  and 
disregarding  the  health  and  safety  of  its  other  em- 
ployees, and  particularly  this  plaintiff,"  it  employed 
Grover,  and  put  him  in  authority  of  the  appellee.  That 

'—  -  _  —  —        ■     _    _i 

♦See  note  at  end  of  case. 


612  FELLOW  SERVANTS.  ^ol.  VI^ 

(N.S.) 

Thompson  v.  Chicago  &  E.  R.  Co. 

it  became  necessary  to  place  the  heavy  cover  of  a  steam 
chest  in  position  upon  a  locomotive,  and  for  that  pur- 
pose appellant  was  directed  to  lift  one  end,  while  two 
others  should  lift  the  other  end,  and  while  said  Grover 
would  stand  upon  the  guards  of  the  locomotive  to  receive 
the  cover  when  lifted  up  to  him.  The  appellant  ob- 
jected to  the  lifting  against  two  men ;  when  Grover  said 
that  he  would  stoop  down  and  aid  in  the  lifting,  *'and 
with  violent  and  profane  language,  and  with  violent 
manner,  ordered  the  plaintiff  to  lift  said  steam-chest 
cover.  Said  violent  manner  and  said  violent  and  pro- 
fane language  of  the  said  Grover  produced  in  the  mind 
of  the  plaintiff  great  excitement  and  concern  that  he 
was  in  danger  of  losing  his  said  employment,"  and  by 
reason  thereof,  and  in  reliance  upon  the  promised  as- 
sistance from  Grover,  he  did  lift  said  cover,  and  said 
Grover  did  not  lend  him  any  assistance.  That,  as  the 
result  of  said  lifting,  he  was  severely  strained,  and  suf- 
fered a  rupture.  It  is  alleged,  also,  that  Grover  knew 
that  such  lifting  was  dangerous,  and  that  the  appellant 
did  not  know  that  it  would  injure  him  ;  and  the  plead- 
ing concludes,  after  an  allegation  that  the  appellee, 
with  knowledge  of  appellant's  injury,  discharged  him, 
and  refused  to  give  him  employment,  that  the  occur- 
rence was  without  appellant's  fault  or  negligence,  and 
* '  was  caused  by  the  negligence  and  fault  of  the  defend- 
ant, as  herein  set  out." 

The  two  inquiries  which  must  control  the  question 
presented  by  the  complaint  in  review  are  these  :  Was 
Grover  a  vice  principal  ?  Or,  if  not,  was  the  appellee 
negligent  in  employing  or  retaining  him  in  his  service? 
The  learned  counsel  for  the  appellant  stoutly  main- 
tain that  Grover  was  a  vice  principal.  The  rule  in 
this  state,  now  firmly  settled,  is  that  a  difference  in 
rank  or  the  power  to  control  and  direct  or  to  dis- 
charge from  service  is  not  the  test  as  to  whether  one  is 
a  fellow  servant  or  a  vice  principal.  The  controlling 
inquiry  must  be  as  to  whether  the  act  or  omission  re- 
sulting in  injury  involved  a  duty  owing  by  the  master 
to  the  injured  servant.     Coke  Co.  v.  Peterson,  136  Ind, 
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398 ;  Spencer  v.  Railway  Co.,  l30  Ind.  181 ;  Justice  v. 
Pennsylvania  Co.,  130  Ind.  321;  Railway  Co.  z\  Mc- 
Mullen,  117  Ind.  439;  Railway  Co.  v.  Dailey,  110  Ind. 
75;  Railway  Co.  r.  Stupak,  i08  Ind.  1;  Railway  Co. 
z\  Adams,  105  Ind.  151 ;  Car  Co.  v.  Parker,  100  Ind. 
181 ;  Coal  Co.  v.  Cain,  98  Ind.  282.  What  duty  of  the 
master  is  shown  by  this  complaint  to  have  been  neg*- 
lected  ?  One  argument  of  counsel  is  that  the  appellee 
was  oblig^ed  to  supply  a  safe  working*  place  and  safe 
machinery  and  appliances.  True,  but  that  duty  was 
not  alleg"ed  to  have  been  omitted.  '*Safe  working* 
place  and  safe  machinery  and  appliances"  do  not  mean 
that  heavy  steam-chest  covers  may  not  be  put  in  place, 
because  the  doing-  of  it  involves  hazard,  from  the  mere 
weig*ht  required  to  be  lifted.  The  act  alleg-ed  to  have 
directly  resulted  in  injury  was  that  of  requiring-  the 
appellant  to  lift  beyond  his  strength,  and  that  act  is 
alleged  to  have  been  one  of  the  servant  Grover.  The 
act  did  not  involve  the  supplying  of  a  place  to  work, 
or  the  instrumentalities  of  the  service,  but  consisted  in 
the  manner  in  which  several  servants  employed  a 
proper  instrument  of  the  service.  Unmistakably,  the  ap- 
pellant and  Grover  were  fellow  servants,  and  there 
was  no  liability  of  the  appellee  without  some  negli- 
gence on  its  part  not  consisting  alone  in  the  act  of 
Grover. 

It  is  more  than  doubtful  if  any  negligence  is  at- 
tempted to  be  alleged  against  the  appellee,  since  the 
only  charge  of  negligence  is  that  with  which  the  com- 
plaint concludes.  If,  however,  that  should  be  held  to 
characterize  as  negligent  every  connection  of  the  ap- 
pellee with  the  occurrence  as  alleged,  we  should  have 
the  single  inquiry  as  to  whether  a  master  employing 
a  servant  who  is  a  * 'quick-tempered  and  passionate 
man"  is  liable  in  damages  for  the  remote  consequences 
of  that  servant  s  evil  use  of  his  tongue.  Counsel  for 
appellant  do  not  seek  to  affirm  any  such  liability,  and 
such  is  not  the  theory  of  the  pleading.  Nor  do  the  al- 
legations suggest  that  Grover  was  an  unskilled  or 
habitually  negligent  servant,  nor  that  the  company  had 
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any  reason  to  believe  •that  he  was  not  fully  acquainted 
with  and  competent  to  perform  all  of  the  duties  of  his 
employment.  The  failure  of  Grover  to  lend  a  helpinff 
hand,  as  he  had  promised,  was  not  charg^eable  as  neg- 
ligence against  the  appellee,  but  was  an  omission  by  a 
fellow  servant  of  the  appellant.  The  allegations  as  to 
the  fear  in  which  Grover  placed  the  appellant  by  bis 
angry  and  profane  language,  even  if  that  condition  of 
mind  excused  the  appellant  from  doing  that  which  he 
knew  to  be  dangerous,  and  that  which  he  had  refused 
to  do  because  of  his  own  judgment  that  his  strength 
was  not  equal  to  it,  are  a  doubtful  answer  to  the  re- 
quirement of  noncontributory  negligence  on  his  part. 
But,  if  they  were  a  complete  answer,  the  fact  would 
yet  remain  that  the  whole  occurrence  was  due  to  the 
negligence  of  a  fellow  servant  in  overestimating  the 
physical  strength  of  the  appellant,  and  in  failing  to 
assist  him  in  bearing  a  burden.  The  fellow-servant 
rule  must  be  held  to  defeat  the  appellant's  cause  of  ac- 
tion.    The  judgment  of  the  circuit  court  is  aflSrmed. 

NOTES. 

Machinists — Fellow  Servants. — In  Gonsior  v.  Minneapolis,  etc.  R, 
Co.,  (Minn.)  31  N.  W.  Rep.  515,  it  was  held  that  a  machinist's  helper, 
working-  in  the  roundhouse  of  defendant  company,  was  a  fellow 
servant  of  the  foreman  of  the  roundhouse. 

In  Atchison,  etc.  R.  Co.  v.  McKee,  37  Kans.  392,  it  was  held  that 
the  superintendent  of  machinery  in  the  car  shops  of  a  railroad  com- 
pany whose  duty  it  was  to  inspect,  repair,  and  provide  machinery  for 
others  to  operate,  was  not  a  fellow  servant  of  an  employee  in  the 
car  shops. 

In  Murphy  v.  Boston,  etc.  R.  Co.,  88  N.  Y.  146,  a  mechanic  and  a 
boilermaker  in  the  shops  were  held  fellow  servants. 

A  blacksmith  and  his  assistant,  working-  tog-ether  in  a  railroad 
company's  shops,  were  held  fellow  servants  in  MichiganjCentral  R. 
Co.  V,  Gilbert,  46  Mich.  176,  2  Am.  &  Eng.  R.  Cas.  230. 

The  Iowa  statute  rendering  railroad  companies  liable  for  acci- 
dents caused  by  the  negligence  of  co-employees  does  not  extend 
beyond  persons  engaged  in  the  business  of  operating  railways,  and 
is  not  intended  to  embrace  all  persons  who  are  employed  by  the 
corporation,  without  regard  to  their  employment.  Potter  v.  The  C, 
R.  I.  &  P.  R.  Co.,  46  Iowa  399,  machinists  for  example. 

Whether  or  not  the  negligence  of  the  superintendent  of  a  repair 
shop  was  the  neglig-ence  of  the  company  was  a  mixed  question  of 
law  and  fact  to  be  determined  by  the  jury,  under  proper  instruc- 
tions of  the  court.      Potter  v.  The  C,  R.  I.  &  P.  R.  Co.,  46  Iowa  399. 
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{Supreme  Court  of  Iowa,  January  25 ,  1897,) 

Killing  of  Stock — Negligence.* — The  sectionmen  of  a  railway  com- 
pany passing-  a  gate  at  a  crossing  which  was  open  closed  it»  and 
started  to  work  at  a  place  55  rods  away  from  the  gate.  The  person 
on  whose  land  the  gate  was,  passed  through  afterwards  and  left  the 
gate  open,  and  the  cattle  of  the  plaintiff  which  had  escaped  into  a 
field  of  the  former  went  through  the  gate  on  the  track  and  were 
killed.  Held,  that  the  railway  company  was  not  guilty  of  negli- 
gence. 

Appeal  from  Chickasaw  county  district  court.     A/- 
firvied. 

J.  R.  Banc,  for  appellant. 
/.   W.  Sandusky^  for  appellee. 

Deemer,  J.  Richard  and  John  Donovan  are  the 
owners  of  180  acres  of  land  in  Chickasaw  county.  The 
south  part  of  this  tract  is  cut  off  from  the  main  body 
thereof  by  the  defendant's  rig*ht  of  way,  and  about  100 
yards  south  of  this  right  of  way,  and  on  the  south  side 
of  the  Donovan  tract  of  land,  is  a  county  hig-hway.  The 
railway  company  provided  a  crossing*  for  the  Donovans 
over  its  rig^ht  of  way,  supplied  with  g-ates  on  either 
side  thereof.  A  gate  also  leads  from  the  highwaj''  into 
the  Donovan  land.  At  the  time  the  stock  was  killed 
plaintiff  was  occupying  a  piece  of  land  cornering  diag- 
onally to  the  southwest  with  the  Donovan  land.  On 
the  14th  day  of  December,  1893,  some  of  plaintiff's 
stock  escaped  from  his  field  into  the  highway,  from 
thence  they  went  through  open  gates  from  the  highway 
onto  the  Donovan  land,  and  from  there  onto  the  defend- 
ant's right  of  way,  where  they  were  killed  by  a  train. 

♦See  note  at  end  of  case. 
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The  accident  occurred  some  time  after  3:30  o'clock  p. 
m.  The  plaintiff  claims  that  defendant  was  negligent 
in  leaving  the  gate  leading  to  its  right  of  way  open, 
and  in  failing  to  take  proper  care  with  reference  to  the 
same.  The  undisputed  evidence  shows  that  defend- 
ant's section  men  passed  this  gate  about  7:30  a.  m., 
found  it  open  and  closed  it.  They  again  passed  over 
the  crossing  some  time  between  3  o'clock  and  4  o'clock 
p.  m.,  and  again  found  the  gate  open.  They^  closed  it 
a  second  time  and  passed  on  east  to  a  culvert  about  55 
rods  east  of  the  crossing,  where  they  stopped  to  repair 
it.  At  this  work  they  were  engaged  about  half  an 
hour.  After  repairing  the  culvert  they  proceeded  on 
east  to  the  place  where  they  were  stationed,  arriving 
there  about  6  o'clock  p.  m.  While  the  section  men 
were  engaged  at  the  culvert  the  Donovans  passed  over 
the  right  of  way  crossing  with  a  load  of  hay.  They 
neglected  to  close  the  gate  after  they  passed  through, 
and  plaintiff's  stock  reached  the  track  through  the  neg- 
ligence of  the  Donovans  in  failing  to  close  the  gate. 

The  sole  question  to  be  determined  on  this  state  of 
facts  is,  was  the  defendant  negligent  in  failing  to  learn 
of  and  close  the  open  gate  ?  Plaintiff's  counsel  argues 
that  it  was,  because  the  gate  was  in  plain  sight  of  the 
section  hands  at  all  times  while  they  were  at  work  at 
the  culvert,  and  that  they  failed  to  observe  the  open 
gate.  There  is  some  conflict  in  the  evidence  regarding 
the  question  as  to  whether  the  section  men  could  see 
the  gate  from  the  place  where  thej^  were  at  work.  But,  in 
view  of  the  fact  that  the  court  directed  a  verdict,  we  must 
assume,  for  the  purposes  of  the  case,  that  these  men  who 
were  engaged  at  the  culvert  could  have  seen  the  open 
gate  had  they  looked.  Were  tHey  negligent,  then,  in 
failing  to  observe  that  the  Donovans  had  left  the  gate 
open  under  the  conditions  recited  ?  We  think  not. 
They  had  closed  the  gate  near  4  o'clock,  and  passed  on 
to  their  work,  which,  the  record  discloses,  demanded 
their  entire  attention.  They  were  raising  the  culvert, 
and  were  bound  to  keep  a  lookout  for  passing  trains, 
and  to  do  their  work  as  quickly  and  expeditiously  as 


Am.&Eng:.  STOCK — KILLING.  617 

R.  Cas. 

Notes. 

possible.  They  had  the  rig-ht  to  assume  that  no  tres- 
passer would  open  a  gate  they  had  so  recently  closed, 
and  were  not  oblig*ed  to  g'o  back  again  over  the  entire 
line  they  had  so  recently  traversed  for  the  purpose  of 
ascertaining-  whether  some  one  had  opened  up  the  gates 
they  had  just  closed.  Let  us  assume,  however,  that 
they  saw,  or  were  bound  to  see,  the  Donovans  when 
when  they  left  the  gate  open.  Would  they,  then,  be 
g-uilty  of  neglig'ence?  The  Donovans  were  the  owners 
of  the  land.  They  had  a  right  to  leave  these  gates 
open  temporaril}^  and  the  section  men  had  the  right, 
had  they  seen  them  pass  through  the  gate,  to  assume 
that  they  would  soon  return  and  close  it.  The  defend- 
ant's employees  were  not  bound  to  remain  on  guard  to 
determine  whether  the  Donovans  would  return  and  do 
their  duty.  At  the  time  they  left  the  culvert,  they  had 
the  right  to  assume  that  the  gate  would  be  closed  by 
the  men  who  left  it  open,  and  were  not  required  to 
remain  to  see  if  they  did.  We  do  not  think  the  defend- 
ant was  guilt)'-  of  negligence.  The  judgment  is 
affirmed. 


NOTES. 

Gates  Left  Open  by  Landowner. — A  landowner  whose  farm  is 
divided  by  a  railroad  is  entitled  to  necessary  crossing's  ;  and  where 
the  railroad  company  fences  its  track  throug-h  his  farm,  and  con- 
structs g'ates  in  the  fences  at  such  crossing's  for  the  accommodation 
of  the  landowner  or  his  tenant,  the  duty  rests  upon  him  to  keep  the 
gates  closed  ;  and  if  he  neglects  to  do  so,  and  his  animals  pass 
throug'h  them  upon  the  track  and  are  killed,  without  the  negligence 
of  those  operating-  the  trains,  the  company  is  not  liable  for  the  loss. 
Adams  v.  Atchison,  T.  &  S.  F.  R.  Co.,  49  Am.  &  Eng-.  R.  Cas.  579, 
46  Kan.  161,  26  Pac.  Rep.  439 ;  Illinois  C.  R.  Co.  v,  McKee,  43  111. 
119  ;  Jeffersonville,  M.  &  I.  R.  Co.  v.  Dunlap,  31  Am.  &  Eng-.  R.  Cas. 
512,  112  Ind.  93,  13  N.  E.  Rep.  403. 

It  appearing-  that  the  track-walker,  an  employee  of  the  company, 
had  shut  the  g"ate  in  question — one  constructed  for  the  adjacent 
farm-owner's  convenience  at  a  farm  crossing — sometime  after  mid- 
day, it  was  error  to  instruct  the  jury  that  the  farm-owner  was  under 
no  oblig-ation  to  keep  the  g-ate  closed.  Diamond  Brick  Co.  f.  New 
York  C.  &  H.  R.  R.  Co.,  28  N.  Y.  S.  R.  95,  7  N.  Y.  Supp.  868,  5  Silv. 
Sup.  321,  55  Hun  605,  mem. 

Same — Cattle  of  Third  Person. — Where  the  animals  of  a  third  per- 
son jump  into  the  inclosure,  and  are  wrong-fully   upon  the  premises 
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of  an  adjacent  landowner,  and  then  pass  through  the  grate  left  open 
by  such  landowner,  and  are  killed  by  a  train,  without  the  negligence 
of  those  in  charge  of  the  same,  the  owner  of  such  trespassing  ani- 
mals is  entitled  to  no  greater  rights  than  the  landowner,  and  cannot 
recover  from  the  company.  Adams  v.  Atchison,  T.  A  S.  F.  R.  Co., 
49  Am.  &  Eng.  R.  Cas.  579,  46  Kan.  161,  26  Pac.  Rep.  439;  approving 
Indianapolis  &  C.  R.  Co.  v,  Adkins,  23  Ind.  340. 

And  this  rule  is  not  affected  by  the  fact  that  the  railroad  company 
has  not  complied  with  the  general  railroad  act,  with  respect  to 
fences  at  other  points  on  the  railroad.  Brooks  v.  New  York  &  B.  R. 
Co.,  13  Barb.  (N.  Y.)  594  ;  approving  Waldron  v,  Saratoga  &  W.  R. 
Co.,  8  Barb.  390 ;  approved  in  Cecil  v.  Pacific  R.  Co.,  47  Mo.  246. 
Distinguished  in  Bartlett  v,  Dubuque  &  S.  C.  R.  Co.,  20  Iowa  188; 
Kaes  V,  Missouri  Pac.  R.  Co.,  6  Mo.  App.397.  Not  followed  in.  Corwin  v. 
New  York  &  E.  R.  Co.,  13  N.  Y.  42.  Quoted  in  Berry  v,  St.  Louis, 
S.  &  L.  R.  R.  Co.,  65  Mo.  172 ;  Dent  v.  St.  Louis,  I.  M.  &  S.  R.  Co., 
83  Mo.  4%  ;  Omaha  &  R.  V.  R.  Co.  v,  Severin,  30  Neb.  318. 


Baxter 

V. 

Louisville,  N.  A.  &  C.  Ry.  Co. 

{Supretne  Court  of  Illinois,,  Jan,  ig,  iSgj,) 

Action  on  Contract  for  Carriage  of  Stock — Pleading. — In  an  action 
brought  against  a  railway  company  on  a  contract  for  the  carriage 
of  stock  to  recover  damages  for  injury  to  such  stock,  if  the  declara- 
tion is  defective  in  not  averring  compliance  with  the  condition  in 
the  contract  precedent  to  recovery  of  damages,  such  defect  should 
be  taken  advantage  of  by  demurrer,  and  cannot  be  made  the  basis 
of  a  motion  to  instruct  the  jury  to  find  for  the  defendant. 

Contract  of  Transportation  of  Stock — Limitation  of  Carrier's  Lia- 
bility—Notice  of  Claim  for  Damages — Reasonableness.* — Stock  was 
shipped  over  a  railway  to  a  point  several  hundred  miles  beyond  the 
terminus  of  such  railway,  and  the  railway  company  had  no  agent  or 
officer  at  or  near  such  point.  The  contract  of  shipment  limited  such 
company's  liability  to  damages  arising  on  its  own  line.  The  con- 
tract provided  that  as  a  condition  precedent  to  recovery  of  damages 
for  loss  of  or  injury  to  such  stock  that  the  shipper  should  give  uo- 
tice  to  some  officer  of  the  company  or  to  its  nearest  agent  before  the 
animals  were  removed  from  the  station  at  their  destination,  and  be- 
fore they  were  mingled  with  other  stock.  Held^  that  such  provision 
was  unreasonable. 


*Note,—See  note  to  Kansas,  etc.,  R.  Co.  z;.  Ayers,  next  case  re- 
ported in  this  volume. 
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Appeal   from  First  district  appellate  court.     Re- 
versed, 

fiulkley.  Gray  &  More,  for  appellant. 
G.   W.  Kretziug-ery  for  appellee. 

Wilkin,  J.  Appellant  sued  appellee  in  the  circuit 
court  of  Cook  county  for  a  failure  to  safely  carry  cer- 
tain live  stock  from  Chicag-o  to  Richmond,  Va.,  under 
a  contract  of  shipment,  evidenced  by  three  receipts,  in 
writing",  dated  September  28, 1891,  sig-ned  by  the  ag-ents 
of  the  respective  parties.  At  the  close  of  cwesutH 
plaintiff's  evidence  the  defendant  made  the 
following"  motion  :  '*  Defendant  moves  the  court  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant, 
because  the  plaintiff  has  failed  to  alleg-e  or  prove  com- 
pliance on  his  part  with  an  express  provision,  contained 
in  the  contract  sued  on,  requiring*  him  to  make  his 
claim  for  damages  in  writing*  in  the  manner  and  within 
the  time  by  said  contract  provided,  and  that  no  such 
claim  was  made  in  writing"  bj^  the  plaintiff  at  any  time 
before  the  commencement  of  this  suit,  or  by  any  one  on 
his  behalf,  and  no  claim  whatever,  as  required  in  this 
portion  of  the  contract,  is  averred  in  the  declaration  or 
shown  by  the  evidence."  After  hearing  the  argument, 
the  motion  was  sustained,  and  the  jury  was  instructed 
to  return  a  verdict  for  the  defendant,  and,  this  being- 
done,  judgment  was  entered  ag-ainst  the  plaintiff  for 
costs  of  suit.  The  appellate  court  having*  affirmed  that 
judg*ment,  this  appeal  is  prosecuted. 

The  provision  in  the  contract  on  which  the  motion 
was  based  is  as  follows  :  '*  And  for  the  consideration 
before  mentioned  the  said  party  of  the  second  part  fur- 
ther ag-rees  that,  as  a  condition  precedent  to  his  right 
tx)  recover  any  damagfes  for  loss  and  injury  to  said 
stock,  he  will  give  notice  in  writing*  of  his  claim  thereof 
to  some  officer  of  said  party  of  the  first  part,  or  its 
nearest  station  ag*ent,  before  said  stock  is  removed  from 
the  place  of  destination  above  mentioned,  and  from  the 
place  of  delivery  of  the  same  to  said  party  of  the  second 
part,   and   before   such   stock   is   ming*led   with  other 
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stock."  There  is  no  allegation  in  the  declaration  of 
compliance  with  this  provision,  nor  of  excuse  for  fail- 
ure to  do  so.  Neither  was  any  direct  proof  of  such 
compliance  or  excuse  ofiFered  upon  the  trial.  But 
plaintiflF's  sole  reliance  was  and  is  that  said  condition  is 
unreasonable,  and  therefore  void.  The  defendant's 
contention  is  that,  while  the  plaintiff  migrht  have  de- 
clared agfainst  it  upon  its  common-law  liability,  and  in- 
sisted upon  the  invalidity  of  this  condition,  3'et,  having* 
elected  to  declare  in  ass2i7nf>sit  upon  the  contract,  he 
was  bound  to  treat  it  as  a  whole,  and  is  concluded  bv 
this  as  well  as  all  other  terms  and  conditions  therein 
agreed  upon  ;  also,  that,  having  himself  offered  the 
contract  in  evidence,  he  cannot  now  be  heard  to  ques- 
tion the  validity  of  any  part  of  it.  It  is  the  settled  law, 
at  least  in  this  state,  that  a  common  carrier,  by  contract 
with  the  shipper,  fairly  entered  into,  may  limit  the  time 
within  which  claims  for  damages  for  injury  to  the  goods 
shipped  shall'  be  made,  provided  the  time  and  conditions 
in  the  requirement  are  reasonable.  Thus,  it  was  held, 
in  Black  v.  Railway  Co.,  Ill  111.  351,  that  a  condition 
in  a  contract  of  shipment  that  any  claim  for  loss  or 
damage  should  be  made  in  writing,  etc.,  and  delivered 
to  the  general  freight  agent  of  the  company  at  St.  Louis, 
within  five  davs  from  the  time  the  stock  was  removed 
from  the  cars,  was  a  reasonable  and  valid  condition  ; 
and  this  case,  with  others,  is  relied  upon  as  sustaining 
the  reasonableness  of  the  condition  here  under  con- 
sideration. 

The  first  question,  however,  to  be  determined  upon 
the  argument  of  counsel,  is,  could  the  plaintiff  below, 
appellant  here,  in  view  of  his  declaration  and  proof, 
raise  the  question  of  reasonableness  and  validity  of  the 
condition  named?  It  is  said  by  Hutchinson,  in  his 
work  on  Carriers  (section  574):  "So,  if  the  plaintiff 
sue  upon  the  contract,  he  must  state  the  whole  of  it. 
If,  for  instance,  there  are  embodied  in  it  limitations 
of  the  liability  of  the  carrier,  they  must  be  stated." 
And  illustrations  are  there  given  of  the  application  of 
the  rule.     In  the  following  sections  he  states  the  reas- 
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ons  for  requiring  such  particularity  in  the  declaration,. 
but  in  section  756  says:     "But  a  mere  collateral  pro- 
vision, distinct  from  that  portion  of  the  contract  which 
qualifies  the  liability  of  the  carrier,  and  which  contains 
'  the  entire  consideration  for  the  act,  and  the  entire  act 
which  is  to  be  done,'  need  not  be  stated  ;  as,  for  instance, 
a  provision  which  recites  only  the  manner  in  which  the 
damagfes  shall  be  liquidated  after  a  right  to  them   has 
accrued  by  a  breach  of  the  contract,  or  a  notice  that  the 
carrier  was  not  to  be  liable  beyond  a  certain  amount 
unless  the  goods  were  entered  and  paid  for,  as  being 
above    that    value.     A   provision  of   the   former   kind 
would  be  merely  collateral  to  the  main  contract,  which 
would  be  to  carry  the  goods  ;  and  the  former  would  be 
no   part  of  the  express   contract  to  carry,  although  it 
mig^ht  have  the  effect  of  the  contract  in  estopping  the 
owner  of  the  goods  from  claiming  a  greater  sum," — 
citing   Clarke  v.  Gray,  6  East  564.     And  he  further 
savs  :   **And  such   words  would  be  a  condition   in  the 
contract  that,  unless  demand  or  claim  were   made  for 
the  loss  within  a  certain   time   after  its  occurrence,  or 
after  the  date  of  the  shipment,  the  liability  of  the  carrier 
should  cease."     We  understand  that  Wetzell  t;.  Dins- 
more,  4  Daly  194;  Express  Co.  v.  Loeb,  7  Bush.  501, 
and    the  text  quoted   from   Lawson   on  Contracts  of 
Common    Carriers    (section    354),    cited    by    counsel 
for  appellee,  are  not  in  conflict  with  the  rule  thus  an- 
nounced.    In  the  first  case,  speaking  of  the  contract  of 
shipment  offered  in  evidence,  the  court  said  :     "If  it  is 
to  be  used  at  all  as  an  instrument  of  evidence  on  his 
part,  it  must  be  taken  altogether,  and   the   contract 
quoted  from  all  that  is  contained  in  it ; "  that  is  to  say, 
all    the    terms    of  the    agreement   which    constituted 
the  contract  of  shipment  as  to  its  terms  and  limitations. 
But  it  does  not  follow  that  mere  collateral  provisions, 
as  this  is  termed,  must  be  either  pleaded  or  considered 
in  determining  the  contract.     In  the  Kentucky  case  the 
decision  turned  upon  the  refusal  of  the  trial  court  to 
instruct  the  jury  that,  if  the  parties  agreed  that  the 
company  was  not  to  be  liable  unless  the  loss  was  caused 
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by  fraud,  etc.,  before  plaintiff  could  recover,  they  must 
prove  the  fraud  ;  and  the  court  said,  speakingf  of  the 
special  contract  of  shipment :  **  That  contract  is  made 
the  foundation  of  appellee's  action.  They  sue  upon  it, 
and  make  it  a  part  of  their  petition  ;  and,  so  far  from 
there  being*  any  allegation  that  it  was  not  fairly  made, 
or  that  it  was  obtained  by  duress,  imposture,  or  delu- 
sion, it  is  fully  recognized  by  appellees  as  obligatory, 
and  made  the  basis  of  their  recovery  in  this  action.  By 
this  special  contract  the  appellant's  responsibility^  as  a 
common  carrier  under  the  rules  of  the  common  law  was 
relaxed,  and,  under  the  rulings  of  this  court  in  Express 
Co.  V.  Nock,  2  Duv.  562,  in  the  absence  of  any  allega- 
tions calling  in  question  its  fairness  or  binding  force,  it 
must  be  regarded  as  obligatory."  It  was  according"ly 
held  that  the  refusal  of  the  instruction  was  reversible 
error.  But  there,  it  will  be  seen,  by  the  terms  of  the 
contract  the  liability  for  damages  was  limited  to  injury 
or  loss  caused  by  fraud ;  the  question  of  fraud  entering 
into  the  contract  of  shipment  limiting*  the  liability  oi 
the  carrier.  And  so  it  will  be  seen  that  the  class  of 
cases  referred  to  by  Lawson  (§  254,  supra)  are  those  in 
which  the  question  is  whether  the  shipper  assented  to 
the  exemption  under  which  the  carrier  seeks  to  escape 
liability.  The  condition  here  relied  upon  by  the  de- 
fendant to  defeat  plaintiff's  action  is  not  that, 
Actira  OR  Contract  under  the  terms  of  the  contract,  he  had  no 
stock!" *^**       right  to  recover  damages,  but  that  his  rig-ht 

of  action  for  such  damages  is  defeated  be- 
cause of  a  failure  to  give  notice  and  claim  them  within 
a  certain  time.  In  other  words,  the  reliance  upon  this 
condition  presupposes  that  damag-es  have  been  sustain- 
ed within  the  terms  of  the  contract  of  shipment,  but 
that,  by  the  provisions  of  this  mere  collateral  require- 
ment, they  cannot  be  recovered.  But,  the  declaration 
in  this  case  having  declared  upon  the  contract,  even  if 
it  ought  to  be  held  defective  in  not  averring  compliance 
wMth  the  condition,  that  defect  should  have  been  taken 
advantage  of  by  demurrer,  and  could  not,  under  any 
recognized  rule  of  practice,  be  made  the  basis  of  a  mo- 
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tiou  to  instruct  the  jury  to  find  for  the  defendant.  And 
so  the  question  here  must  be,  was  the  plaintiff  conclu- 
sively bound  by  this  provision,  merely  because  he  offer- 
ed the  whole  contract  in  evidence  ?  His  position  is  that 
that  part  of  the  contract  is  unreasonable,  and  therefore 
void,  and  if,  under  all  the  proofs  submitted,  including* 
the  various  terms  of  the  contract,  it  should  be  so  treat- 
ed, manifestly  he  is  not  bound  thereby. 

The  question,  then,  remains,  is  the  provision  void 
for  unreasonableness  ?  It  appears  from  the  authorities 
generally  on  this  question  that  it  must  be  determined 
from  all  the  facts  and  circumstances  of  each  particular 
case,  and  hence  decisions  are  found  holding*  substan- 
tially the  same  provision  valid  under  one  state  of  facts 
and  invalid  under  another  and  different  state  of  facts. 
The  case  of  Black  v.  Railway  Co.,  Ill  111.  351,  and 
cases  cited  in  11  111.  App.  465,  with  others,  are  relied 
upon  by  counsel  for  appellee  as  sustaining*  the  provi- 
sion. It  will  be  seen  that  in  the  Black  Case,  and 
many  of  the  others  so  relied  upon,  the  carriag*e  was  by 
railroad  companies  over  their  own  lines,  and  the  re- 
quirement was  to  give  notice  to  a  particular  agent, 
w^ithin  a  time  fixed,  as,  in  the  Black  Case,  to  the  gen- 
eral freight  agent  in  the  city  of  St.  Louis  within  five 
days.  In  other  cases,  as  Rice  v.  Railway,  63  Mo.  314, 
and  Goggin  v.  Railway  Co.,  12  Kan.  416,  where  the 
condition  was  that  notice  should  be  given  at  or  before 
the  unloading  of  the  stock,  the  place  of  delivery  was 
upon  the  line  of  the  carrier  itself,  and  in  both  those 
cases  the  court  takes  into  consideration  the  facts  and 
circumstances  surrounding  the  parties  at  the  time.  In 
the  Kansas  case  it  is  said  after  stating  the  facts :  * 'Un- 
der these  circumstances,  we  cannot  hold  that  the  time 
when  the  notice  was  to  be  given  was  unreasonable. 
*  *  *  Nor  would  such  a  notice  be  reasonable  in  the 
case  of  an  ordinary  shipper  who  did  not  accompany  and 
superintend  his  stock,  nor  would  it  probably  prevent  a 
recovery  for  injuries  sustained  which  would  not  readily 
be  seen  and  actually  should  not  be  discovered  until  the 


624  STOCK — CARRIERS.  ^o^-  ^^• 

(N.  s.) 

Baxter  v,  Louisville,  &c.,  Ry.  Co* 

time  for  g-iving-  notice  had  expired."     It  appears,  from 

the  contract  sued  upon  in  this  case,  that  the 

2l!lI!?fi'I!I i?.!*'  li'ie  of  the  defendant  terminated  at  Louis- 

iiiBit»tioiiofii«.    ville,  Ky.,  and  its  liability  is  limited  todam- 

blllty— Sotlfe  of  « ^  •  r  i        ^        r     ■■     .  •  i  ' 

tiftim  for  D»Bi»(r«8.  ag-es  resulting"  irom  neg"lect  oi  duty  on  its 

own  line  ;  the  place  of  destination  being"  many 
hundred  miles  beyond  that  terminus,  and  the  carriag'e 
to  be  over  connecting-  lines.     It  is  fairly  inferable,  from 
all  the  facts  introduced  upon  the  trial,  if  not  from  the 
contract  itself,  that  the  defendant  had  no  station  ag-ent 
at  or  near  the  place  of  destination,  or  any  oflBcer  at  that 
place  ;  and,  the  question,  therefore,  is,  is  this  provision, 
under  the  facts,  so  unreasonable  and  contrary  to  public 
policy  as  that  it  should  be  held  unreasonable  and  void  ? 
** The    place    of    destination    above   mentioned"   was 
**  Richmond,  Virginia,  station  ";  and  hence  the  require- 
ment, if  valid,  was  that,  before  the  animals  were  re- 
moved from  that  station,  and  before  they  were  ming"led 
with  other  stock,  the  shipper  should  g'ive  notice  of  his 
claim  for  damag-es.     This,  of  course,  to  be  of  practical 
benefit  to  the  defendant,  meant  more  than  a  mere  notice 
that  damag-es  would  be  claimed,   but  that  the  nature, 
character,  and  amount  of  such  damag-es  should  be  stat- 
ed, so  that  the  defendant  mig-ht  inquire  into  and  inves- 
tig-ate  the  claim  before  the  stock  was  removed  and  min- 
g-led  with  other  stock.     The  evidence  shows  that,  upon 
the  arrival,  the  horses  were  found  to  be  in  such  a  con- 
dition as  that  immediate  attention  and  care  was  requir- 
ed to  prevent  additional  and  greater  loss  than  had  at 
that  time  been  incurred ;  that  it  was  necessary  to  feed, 
water,  and  care  for  the  animals,  and  at  as  early  a  period 
as  practicable  remove  them  to  pasture,  there  being-  no 
place  at  the  station  except  the  stock  yard,  in  very  bad 
condition,  at  which  they  could  be  kept.     The  particular 
person  to  whom  notice  was  required  to  be  g^iven  is  not 
designated  in  the  provision,  but  the  shipper  is  left  to 
hunt  up,  without  any  specific  directions,  **some  oflScer 
of  said  party  of  the  first  part,  or  its  nearest  station 
ag-ent";  thus  making*  it  his  duty  to  keep  the  stock  at 
the  station,  separate  from  other  stock,  until  he  could 
ascertain  such  officer  or  agent* 
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As  was  said  in  Smither  v.  Railroad  Co.  (Tenn.  Sup.) 
6  S.  W.  209,  of  a  stipulation  identical  with  the  one 
here  in  question  :  **The  stipulation  is  uncertain  and 
amhigfuous.  There  is  nothing*  by  which  it  can  be  as- 
certained who  is  an  officer,  or  what  degree  of  agency 
or  what  relationship  any  individual  must  bear  to  the 
corporation  to  be  one  of  its  officers,  or  make  his  posi- 
tion an  officer  of  the  company.  It  does  not  give  the 
name  of  the  nearest  station,  or  use  such  language  as, 
by  reasonable  construction,  will  designate  a  single 
agent  to  whom  notice  shall  be  given,  or  which  is  the 
nearest  station  of  several  in  a  city,  or  at  what  terminus, 
etc.  These  things  were  known  to  the  corporation,  and 
should  have  been  definitely  set  out,  if  they  can  be  en- 
forced at  all.  It  is  unreasonable  in  requiring  the  ship- 
per to  retain  his  stock  at  the  place  of  destination  or 
delivery,  unmingled  with  other  stock,  until  the  written 
notice  shall  have  been  given.  It  is  void  because  it  un- 
dertakes to  protect  the  carrier  from  losses  occasioned 
by  his  own  fault,  by  imposing  an  unreasonable  and 
difficult  duty  on  the  shipper  as  a  condition  precedent  to 
his  right  to  suit."  The  same  doctrine  is  held  in  the 
case  of  Coles  r.  Railroad  Co.,  41  111.  App.  607,  and  the 
language  of  the  court  in  that  case  is,  we  think,  of  for- 
cible application  to  the  facts  in  this  case.  It  is  true  the 
supreme  court  of  Kansas,  in  the  case  of  Sprague  r. 
Railway  Co.,  34  Kan.  347,  held  otherwise  ;  the  provis- 
ion in  that  case  being  also  identical  with  the  one  here 
under  consideration,  and  passed  upon  in  the  two  cases 
last  above  cited.  The  facts,  however,  in  that  case, 
were  essentially  different,  in  that,  there  the  carriage 
was  over  the  line  of  the  defendant,  and  of  course  its 
nearest  station  agent  to  the  place  of  destination  was 
easily  ascertained.  That  court  does  not,  however,  and 
we  think  no  court  could  intelligently,  hold  that  such  a 
provision  is,  in  and  of  itself,  reasonable  and  valid,  re- 
gardless of  the  facts  and  circumstances  surrounding 
the  parties  to  the  contract.  Here  the  defendant  is  in- 
sisting upon  a  contract  limiting  its  liability  to  its  own 
line,  and  at  the  same  time  on  a  stipulation  in  that  con- 

6  (N.  s.)A.  &  E.  R.  Ca8.~40 
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tract  requiring"  the  shipper,  as  a  condition  precedent  to 
his  right  to  recover  such  damag'es,  to  give  notice  of  his 
claim,  at  a  place  of  destination  upon  another  line, 
wholly  disconnected  from  its  own,  to  one  of  its  officers, 
or  its  nearest  station  a^ent,  no  matter  how  remote  from 
such  place  of  destination.  We  think,  under  these  facts, 
that  the  part  of  the  provision  which  requires  notice  to 
**some"  officer  is  unreasonable  and  uncertain,  because 
it  in  no  way  indicates  or  designates  what  officer,  or 
where  he  may  be  found,  and  the  requirement  that 
notice  shall  be  given  to  the  nearest  station  agent  is 
impracticable  of  performance,  because  no  means  are 
given  the  shipper  to  ascertain  who  such  agent  is,  or 
his  station.  The  defendant  had  station  agents  along 
its  line  at  various  points  from  Chicago  to  Louisville. 
Which  of  these  many  agents  would,  under  the  terms  of 
this  provision,  be  regarded  the  nearest  station  agent 
would,  it  must  be  conceded,  be  a  matter  of  very  diffi- 
cult ascertainment.  It  might  be  an  agent  anywhere 
along  the  line,  in  the  state  of  Indiana  or  Illinois,  who 
could  be  reached  by  the  shortest  line  from  Richmond 
station  to  that  place.  If  not  the  nearest  agent,  so  as- 
certained, what  agent  is  meant?  Was  it  the  station 
agent  at  Louisville,  Ky.,  or  at  Chicago?  There  is 
nothing  in  the  contract  from  which  it  can  be  so  deter- 
mined. And  if  the  provision  was  held  reasonable  and 
valid,  and  the  shipper,  before  removing  the  stock,  or 
mingling  it  with  other  stock,  had  notified  either  of 
these  agents,  no  reason  is  perceived  why  the  defendant 
could  not  have  successfully  interposed  the  objection 
that  other  station  agents  along  the  line  were  nearer 
Richmond  station  ;  and  so  the  contention,  if  made,  that 
the  contract  is  susceptible  of  such  meaning,  is  answer- 
ed by  the  fact  that  the  very  contention  itself  only  adds 
to  the  uncertainty  and  indefiniteness  of  the  provision. 

The  evidence  also  tends  to  show  that  the  full  amount 
of  damages  sustained  could  only  be  ascertained  after  a 
reasonable  time  and  opportunity  had  been  given  the 
owner  of  the  animals  to  care  for  and  restore  them  to  a 
healthy  condition.     We  do  not   hold  the  condition  in 
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and  of  itself  unreasonable,  nor  that  It  would  not  be  en- 
forceable as  a  condition  precedent  to  the  plaintiff's 
rig-ht  to  bring"  his  action,  when  applied  to  a  shipment 
by  a  carrier  over  its  own  line,  the  place  of  delivery 
beinff  upon  such  line  ;  but  we  do  hold  that,  as  applied 
to  the  facts  in  this  case,  it  is  so  unreasonable  and  im- 
practicable of  performance  as  to  render  it  void.  It 
would  seem  that  the  apparent  conflict  between  decis- 
ions bearing"  on  the  question  may  be  reconciled  upon 
the  just  construction  that,  when  the  shipper  seeks  to 
avoid  such  a  condition,  as  applied  to  a  shipment  over 
the  carrier's  own  line,  the  burden  is  upon  him  to  prove 
such  facts  and  circumstances  as  render  compliance  with 
its  terms  impracticable  or  unreasonable;  but  that,  when 
the  carrier  seeks  to  apply  it  to  a  shipment  terminating" 
on  a  connecting"  line,  it  must  show  that  it  had  an  officer 
or  station  ag"ent  at  or  near  the  place  of  delivery,  upon 
whom  the  required  notice  could  have  been  served,  and 
who  could,  by  reasonable  diligence  on  the  part  of  the 
consigfnee,  have  been  ascertained  and  found.  We  see 
nothing"  in  the  facts  of  the  case  to  authorize  a  recovery 
from  the  defendant  for  damages  sustained  upon  con- 
necting" lines,  but  the  effect  of  the  judgment  of  the 
trial  court  sustaining  the  validity  of  the  condition  not 
only  relieved  it  from  that  liability,  but  also  from  the 
recovery  for  damages  claimed  to  have  resulted  on  its 
own  line.  We  think  the  circuit  court  erred  in  sustain- 
ing" the  motion,  and  its  judgment,  and  that  of  the  appel- 
late court,  will  accordingly  be  reversed,  and  the  cause 
remanded,  with  directions  to  proceed  in  conformity 
with  the  views  herein  expressed.  Reversed  and  re- 
manded. 


628  STOCK — CARRIERS.  'Vol.  VI. 

(N.S.) 

Kansas,  &c.,  Ry.  Co.  v.  Ayers. 


Kansas  &  A.  V.  Ry.  Co.  et  al. 

V, 

Ayers. 

{Supreme  Court  of  Arkansas,  Jan,  -?,  iS^y, 

Carriage  of  Stock — Reasonableness  of  Contract — Question  for 
Court — Question  for  Jury. — The  reasonableness  of  a  contract  is  a 
question  for  the  court  where  the  facts  are  not  disputed  and  are 
fully  presented  in  the  evidence  ;  but,  where  there  is  dispute  about 
the  facts  the  reasonableness  of  the  contract  is  a  question  of  fact 
for  the  jury. 

Injury  to  Stock  in  Transportation — Damages — Notice  of  Claim- 
Reasonableness.* — A  contract  of  a  railway  company  for  the  car- 
riage of  stock  provided  that  the  shipper  should  g"ive  notice  in 
writing  of  claim  for  damages  for  injury  or  loss  to  such  stock  to  au 
agent  of  the  defendant  one  day  after  the  delivery  of  the  stock  at 
the  destination  and  before  the  removal  of  the  stock  or  mingling  it 
with  other  stock,  and  that  such  notice  was  a  condition  precedent  to 
the  recovery  of  damages  for  injury  or  loss.  Held,  that  such  pro- 
vision was  reasonable. 

Claim  for  Damages  to  Stock  in  Transportation. — Where  a  contract 
between  a  railway  company  and  a  shipper  of  live  stock  requires  as 
a  condition  precedent  to  any  damages  for  loss  or  in jurj' to  such 
stock,  that  notice  shall  be  given  in  writing  to  the  agent  of  such 
company  of  claim  for  damages  before  the  stock  is  removed  or 
mingled  with  other  stock,  such  provision  does  not  refer  to  cattle 
that  are  dead  in  the  car  before  the  stock  is  removed. 

Injury  to  Stock  in  Transportation — Negligence. — The  agent  of  a 
railway  company  induced  a  shipper  to  place  his  cattle  in  cars,  in 
expectation  of  a  train  that  would  take  them  at  10.42  a.  m.,  but  they 
were  not  taken  until  5.30  p.  m.,  the  railway  company  having  failed 
to  run  the  former  train  that  day  for  w^ant  of  freight  for  transporta- 
tion on  that  day,  and  not  having  notified  the  shipper  of  the  change. 
Held,  that  the  railway  company  was  guilty  of  negligence. 

Appeal  from  Sebastian  county  circuit  court.  Re- 
versed. 

To  reverse  a  judg-ment  recovered  by  the  appellee  for 
S250,  against  the  appellants,  on  account  of  damages 
VMflSuted  claimed  to  have  been  sustained  by  the  appel- 

lee, in  injury  done  to  his  cattle  shipped  over 
appellants'  railway,  this  appeal  was  taken.     In  consid- 

*See  notes  at  end  of  case. 
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eration  of  a  reduced  rate,  the  shipper  (the  appellee) 
entered  into  a  contract  with  the  carrier  (the  railway 
company)  as  follows:  **  First.  That  the  live  stock 
covered  by  this  contract  is  not  to  be  transported  within 
any  specified  time,  nor  delivered  at  any  particular  hour, 
nor  in  season  for  any  particular  market.  *  *  *  Fifth. 
That,  as  a  condition  precedent  to  any  damajfes  or  any 
loss  or  injury  to  live  stock  covered  by  this  contract, 
the  second  party  will  gfive  notice,  in  writing",  of  the 
claim  therefor  to  some  g"eneral  office,  or  to  the  nearest 
station  agfent  of  the  first  party,  or  to  the  ag-ent  at  desti- 
nation, etc.,  to  some  general  officer  of  the  delivering* 
line,  before  such  stock  is  removed  from  the  point  of 
shipment,  or  from  the  place  of  destination,  and  before 
such  stock  is  mingled  with  other  stock,  such  written 
notice  to  be  served  within  one  day  after  the  delivery  of 
the  stock  at  destination,  to  the  end  that  such  claim  may 
be  fully  and  fairly  investig-ated  ;  and  that  a  failure  to 
comply  with  the  provisions  of  this  clause  shall  be  a  bar 
to  the  recovery  of  any  and  all  such  claims."  It  did  not 
appear  in  the  testimony  that  the  notice  as  required  by 
the  above  clause  was  given.  The  proof  shows  there 
was  an  agent  at  the  depot  or  station  where  the  cattle 
were  delivered,  and  that  he  saw  the  cattle,  and  knew 
some  of  them  were  dead,  and  that  they  were  in  bad 
shape  generally  ;  but  it  does  not  show  that  he  knew  or 
was  informed  that  anv  claim  would  be  made  for  dam- 
ages.  The  cattle  were  shipped  at  Muldrow,  for  Lena- 
pah,  in  the  Indian  Territory.  The  contract  was  made 
with  the  agent  at  Ft.  Smith,  who  informed  the  appel- 
lee (the  plaintiff  below)  that  the  train  which  would 
carry  his  stock  would  leave  Muldrow  at  10:42  a.  m. 
The  appellee  loaded  his  cattle  at  9:45  a.  m.  on  two  cars 
furnished  by  the  company  for  that  purpose.  No  train 
stopped  for  his  two  cars  of  stock  until  5:30  p.  m., 
which  train  left  Muldrow  at  5:30  p.  m.,  and  arrived  at 
Lenapah  at  5:30  a.  m.,  where  he  unloaded  the  stock. 
There  were  four  dead  cattle  in  the  cars,  and  a  number 
of  them  down,  and  the  balance  in  bad  condition,  when 
they  arrived.     The  contention  of  the  appellee  is  that 
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the  delay  caused  by  the  non-arrival  of  the  train  that 
was  to  take  his  cattle,  at  10:42  a.  m.,  till  5:30  p.  m., 
caused  the  injury  to  his  cattle,  as  thereby  they  were 
on  the  cars  some  seven  hours  long-er  than  they  would 
have  been  had  they  been  taken  at  10:42  a.  m.  It  ap- 
peared that  the  running*  of  the  train  that  was  to  take 
appellee's  cattle  at  10:42  a.  m.  was  abandoned  by  the 
railway  company,  as  they  did  not  havefreig'ht  suflScient 
to  justify  running"  it  that  day  ;  but  the  appellee  was 
not  notified  of  that,  and  hence  loaded  his  cattle  on  the 
cars  for  the  train  at  that  hour,  and  all  the  time  after- 
wards expected  the  train,  until  one  came,  as  stated,  at 
5:30  p.  m.  It  is  also  stated  by  the  counsel  for  the 
appellee  that  said  contract  in  regard  to  notice  was 
unreasonable. 

Dodg-e  &  Johnson^  for  appellants. 
Grace  &  Forrester^  for  appellee. 

Hughes,  J.  (after  stating  the   facts).      Where  the 
facts  are  undisputed,  the  reasonableness  of  such  a  con- 
tract is  a  question  of  law  for  the  court ;  but 
carri«fe«f  stock-  where  there  is  dispute  about  the  facts,  the 
ofGontraefc.         reasonableness  or  the  contract  is  a  question 

of  fact  for  the  jury.  In  this  case  we  think 
the  contract  was  correctly  held  to  be  a  reasonable  one. 
Railroad  Co.  v.  Garrett  (Tex.  Civ.  App.)  24  S.  W. 
Rep.  354 ;  Railway  Co.  v.  Childers  (Tex.  Civ.  App.) 
21  S.  W.  Rep.  77 ;  Railway  Co.  v.  Adams,  78  Tex. 
374 ;  Railway  Co.  v.  Barber  (Tex.  Civ.  App.)  30  S.  W. 
Rep.  500 ;  Case  v.  Railway  Co.,  11  Ind.  App.  517.  As 
we  understand,  there  is  no  dispute  about  the  facts,  and 

that  all  the  facts  and  circumstances  are  fully 
T"™D7p!rtItfJn-  presented  in  the  evidence,  and  that  by  them 
of  Safin!"**""     ^^  ^^  shown  that  the  contract  is  a  reasonable 

one.  It  is  true  that  one  day  (the  time  limit- 
ed by  the  contract  within  which  the  notice  was  requir- 
ed to  be  given  by  the  appellee  of  his  intention  to  claim 
damages)  was  short ;  yet,  when  we  consider  the  circum- 
stances, it  appears  that  it  was  sufficient.  The  appellee 
was  obliged,   by  it,  to  give  notice  of  his  intention  to 
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claim  damag-es,  but  not  to  specify  the  amount  of  dam- 
ag'es  he  intended  to  claim,  but  only  to  make  known  to 
the  company  his  intention  to  claim  damages  for  the  in- 
jury done  the  cattle  before  they  were  removed  and  min- 
g-led  with  other  cattle,  that  the  railway  company  mig-ht 
have  a  fair  opportunity  to  examine  them.  The  agent 
of  the  company  was  at  the  station,  and  the  appellee  saw 
him,  and  talked  to  him  about  the  injury  his  cattle  had 
suffered  ;  and  it  would  have  required  but  a  few  minutes 
to  have  given  the  notice  required  by  the  contract  of  his 
intention  to  claim  damages.  But  he  moved  the  cattle 
out  to  a  ranch  without  having  given  this  notice. 

Assuming  that  the  burden  was  upon  the  railway 
companj^  to  prove,  as  matter  of  fact,  that  the  contract 
was  reasonable,  we  cannot  understand  how  other  proof 
can  be  required,  when  the  evidence  in  the  case  shows 
all  the  facts,  and  from  them  it  appears  that  the  contract 
was  reasonable,  and  the  facts  are  undisputed.  In  fact, 
it  seems  that  the  reasonableness  of  the  contract  was  not 
made  a  question  by  the  appellee,  but  that  he  thought 
he  had  to  give  the  notice  to  the  agent  at  Ft.  Smith, 
where  he  entered  into  the  contract.  It  is  true  that  it 
is  held  that  the  burden  to  prove  the  reasonableness  of  a 
contract  of  this  kind  is  upon  the  party  relying  upon  it, 
and  we  agree  that,  where  there  is  a  dispute  as  to  the 
facts,  the  reasonableness  of  such  a  contract  is  a  ques- 
tion for  the  jury  ;  but,  where  there  is  no  dispute  as  to 
the  facts  (as  we  understand  was  the  case  here),  the  rea- 
sonableness of  the  contract  is  a  question  of  law  for  the 
court.  Where  there  is  a  question  as  to  the  reasonable- 
ness of  the  contract,  and  the  facts  and  circumstances  all 
appear  in  the  testimony,  and  there  is  no  con- 
flict in  it,  the  court  is  authorized  to  deter-  u'SluS.' **"**** 
mine  the  question.  The  cattle  that  were 
dead  in  the  car  before  the  stock  was  removed  and  min- 
gled with  other  cattle  are  not  within  this  provision  of 
the  contract  as  to  notice.  The  object  in  requiring  the 
notice  by  the  shipper  of  his  intention  to  claim  damages 
to  be  given  before  the  cattle  were  removed,  and  min- 
gled with  other  cattle,  was  to  afford  the  railway  com- 
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pany  a  fair  opportunity  to  examine  the  cattle  before 
they  were  removed,  and  mingled  with  other 'cattle.  As 
to  those  that  were  dead,  the  company  had  all  the  op- 
portunity it  could  have  had  to  examine  them.  We  think 
as  to  those  there  is  some  evidence  to  support  the  charge 

of  neg"lij2cence  upon  the  part  of  the  railway 

Ti?B7*ruti«n-  c^^P^-iiy*  which  occasioued  their  loss,  as  it 
iflfiifenee.  may  be  a  fair  inference  from  the  testimony 

that  the  ag-ent  of  the  railway  company  in- 
duced the  appellee  to  load  his  cattle  on  to  the  cars  at 
Muldrow,  in  expectation  of  a  train  that  would  take 
them  at  10:42  a.  m.,  whereas  the  train  that  did  take 
them  did  not  reach  Muldrow  until  5:30  p.  m.  of  the 
same  day,  on  account  of  the  fact  that  the  railroad  com- 
pany had  declined  to  run  that  train  that  day  because 
not  enoug-h  freight  was  offered  for  transportation  that 
day  to  warrant  the  company  in  running  it,  as  it  thought, 
but  of  which  the  appellee  was  not  in  any  way  notified. 
For  the  error  in  giving  judgment  for  the  damage  to  all 
the  cattle  claimed  to  have  been  injured,  the  judgment 
is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Battle,  J.,  dissents. 


NOTES. 

STIPULATION  REQUIRING  NOTICE  TO  BE  GIVEN  BEFORE  REMOVAL  OF  STOCK. 

1.  Validity  in  General. 

A  common  provision  in  a  contract  for  the  carriag-e  of  live  stock, 
is,  that  the  shipper,  as  a  condition  precedent  to  a  recovery  of 
damag-es  for  injury  to  such  stock,  will  give  notice  in  writing" 
of  his  claim  to  some  officer  of  the  carrier,  or  its  nearest  station 
ag'ent,  before  the  stock  is  removed  from  the  place  of  delivery 
and  before  it  is  mingled  with  other  stock.  Such  condition  has 
in  general  been  held  valid  and  no  recovery  can  be  had  unless  it 
is  complied  with.  Gogin  z>.  Kansas,  etc.,  R.  Co.,  12  Kan.  416; 
Wichita,  etc.,  R.  Co.  v.  Koch,  47  Kan.  853;  Rice  z'.  Kansas,  etcR- 
Co.,  63  Mo.  314,  20  Am.  Ry.  Rep.  424 ;  Sprague  v,  Missouri  Pac.  R 
Co.,  23  Am.  &  Eng.  R.  Cas.  684,  34  Kan.  347 ;  Selby  v,  Wilmington, 
etc.,  R.  Co.,  113  N.  Car.  588,  61  Am.  &  Eng.  R.  Cas.  337,  note  {DU- 
tinguishing  Capehart  ^^  Seaboard,  etc.,  R.  Co.,  81  N.  Car.  438.)  See 
also  St.  Louis,  etc.,R.  Co.  v,  Cleary,  77  Mo.  634, 16  Am.  &  Eng.  R.  Cas. 
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122 ;  Moorjs  v.  Great  Northern,  etc.,  R.  Co.»  L.  R.  10  Ir.  95  ;  Carroll 
V,  Missouri  Pac.  R.  Co.,  88  Mo.  239;  26  Am.  &  Eng.  R.  Cas.  268; 
Dawson  v.  St.  Louis,  etc.,  R.  Co.,  76  Mo.  514. 

In  Atchison,  etc.R.  Co.  v.  Dill,  48  Kan.  210,  55  Am.  &  Eng.  R. 
Cas.  376,  it  was  held  that  a  common  carrier  of  live  stock  could  not 
limit  his  common-law  liability  by  a  stipulation  for  such  a  notice 
unless  the  special  contract  is  freely  and  fairly  made,  and  the  car- 
rier cannot  exact  as  a  condition  precedent  for  carrying*  the  stock  of 
g-oods  that  the  shipper  shall  sig-n  such  contract.  If  the  carrier  has 
two  rates,  one  for  carrying  g-oods  with  such  a  stipulation,  and  one 
for  carrying  goods  without  the  stipulation,  the  shipper  must  have 
freedom  of  choice  in  making  his  selection. 

Illinois. — In  Coles  v.  Louisville,  etc.,  R.  Co.,  41  111.  App.  608,  it 
was  held  that  a  condition  that  notice  should  be  given  to  some  officer, 
or  the  nearest  station  agent  of  the  company  orig"inally  receiving"  the 
stock  for  carriage  was,  in  a  case  where  the  nearest  agent  was  one 
hundred  miles  from  the  place  of  destination,  unreasonable  and  void, 
and  see  the  case  preceding  the  original  ca.se  for  the  Illinois  doctrine. 
Compare  Black  v.  Wabash,  etc.,  R.  Co.,  Ill  111.  351,  25  Am.  &  Eng. 
i\.m  C^as.  3oo. 

Kentucky.— In  Ohio,  etc.,  R.  Co.  v.  Taber,  (Ky.)  32  S.  W.  Rep.  168, 
it  w^as  held  that  a  provision  in  a  contract  for  carriag-e  of  cattle  that 
no  recovery  for  injury  thereto  should  be  had  unless  written  notice 
was  given  the  carrier  before  the  unloading  of  the  cattle,  violated 
the  constitution  of  Kentucky,  g  1%,  which  provides  that  no  common 
carrier  shall  be  permitted  to  contract  for  the  relief  from  its  common- 
law  liability.  Compare  Owen  v.  Louisville,  etc.,  R.  Co.,  87  Ky.  626, 
35  Am.  &  £>ng.  R.  Cas.  687. 

Texas.— In  Gulf,  etc.,  R.  Co.  v.  Yates,  (Tex.  Civ.  App.,  1895,)  32 
S.  W.  Rep.  355,  it  was  held  that  a  clause  which  required  notice  of 
injuries  to  be  declared  before  the  stock  was  removed  as  a  condition 
precedent  to  recovery,  was  violative  of  the  act  of  March  4th,  1891. 
See  also  Gulf,  etc.,  R.  Co.  v.  Vaughn,  (Tex.  App.,  1890,)  16  S.  W. 
Rep.  775.  Compare  Gulf,  etc.,  R.  Co.  v.  Stanley,  (Tex.,  1895,)  33  S. 
W.  Rep.  109;  Texas,  etc.,  R.  Co.  v.  Scrivener,  2  Tex.  App.  Cir.  Cas. 
^328. 

Tennessee. — Such  a  contract  is  void  for  uncertainty  as  to  the  per- 
son to  whom  the  notice  should  be  given,  and  because  it  is  an  attempt 
to  protect  the  carrier  from  liability  from  losses  caused  by  its  own 
fault,  by  imposing  an  unreasonable  and  difficult  duty  on  the  shipper 
as  a  condition  precedent  to  his  right  to  recover.  Smith  v.  Louis- 
ville, etc.,  R.  Co.,  86  Tenn.  198.  Followed  in  Louisville,  etc.,  R.  Co. 
7'.  Wynn,  45  Am.  &  Eng^.  R.  Cas.  312,  88  Tenn.  320. 

2.  Damage  not  Discoverable  at  the  Time. 

Where  it  appears  that  the  damage,  or  its  extent  could  not 
possibly  be  discovered  for  some  time  after  the  arrival  of  the 
stock  at  its  destination,  the  stipulation  will  not  defeat  the  owner's 
right  of  action.  Louisville,  etc.,  R.  Co.  v.  State,  6  Ind.  App. 
183;  Houston,  etc.  R.  Co.  v.  Davis,  (Tex.  Civ.  App.  1895)  31  S. 
W.  Rep.  308;  Gulf,  etc.,  Co.  v.  Stanley,  (Tex.  1895)  33  S.  W. 
Rep.  110;  Oxley  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo.  629;  Engese- 
ther  V.  Great  Northern  R.  Co.,  (Minn.  1896)  68  N.  W.  Rep.  4  ; 
Ormsby  v.  Union  Pac.  R.  Co.,  2  McCrary  (U.  S.)  48.     Thus  the  lim- 
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itation  does  not  apply  where  horses  were  burned  and  plaintiff  was 
unable  to  ascertain  definitely  the  amount  of  his  loss.  Houston,  etc., 
R.  Co.  V.  Williams,  (Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  556. 

3.  Removal  by  Carrier's  Agent. 

Of  course  if  the  stock  is  removed  by  the  agent  of  the  carrier,  and 
not  by  the  owner,  there  is  no  violation  of  the  stipulation.  Baker  :'. 
Missouri  Pac.  R.  Co.,  34  Mo.  App.  98. 

4.  Cattle  Shipped  to  a  Distant  Point— Connecting  Lines— No  Agent  at  Destination. 

.  Where  cattle  are  shipped  to  a  distant  poi*nt  unaccompanied  by 
the  shipper,  the  shipper  must  forward  the  contract  to  the  con- 
signee so  that  he  may  comply  with  it.  Galveston,  etc.,  R.  Co.  v. 
Harman,  2  Tex.  App.  Civ.  Cas.  ii  136. 

Connecting  Lines. — The  fact  that  the  point  of  destination  is  a 
great  distance  from  the  initial  line,  does  not  render  the  stipulation 
unreasonable,  since  the  agents  of  the  connecting  line  at  the  point 
of  destination  are  to  be  regarded  as  the  agents  of  the  initial  line 
for  the  purpose  of  receiving  notice  and  acting  upon  it.  Wichita, 
etc.,  R.  Co.  V.  Koch,  47  Kan.  753.  But  see  Ayers,  the  principal 
case. 

No  Agent  at  Destination. — Where  there  is  no  agent  of  carrier  at 
place  of  destination,  or  the  agent  cannot  be  found,  the  stipula- 
tion is  invalid  as  being  unreasonable.  Carpenter  v.  Eastern  R.  Co., 
(Minn.  1897)  69  N.  W.  Rep.  720;  Engesether  v.  Great  Northern  R. 
Co.,  (Minn.  1896)  68  N.  W.  Rep.  4. 

That  the  carrier  must  show  that  it  had  an  officer  or  agent  near 
the  place  where  notice  was  to  be  given,  see  Good  v.  Galveston,  etc., 
R.  Co.,  40  Am.  &  Eng.  R.  Cas.  98  ;  St.  Louis,  etc.,  v.  Turner,  1  Tex. 
Civ.  App.  625. 

Where  a  railroad  company  sets  up,  in  an  action  against  it  for 
failing  to  deliver  cattle  within  a  reasonable  time,  a  special  contract 
by  which  it  was  agreed  that  as  a  condition  precedent  to  the  plaint- 
iff's right  to  recover  damages  for  loss  or  injury  the  shipper  should 
give  notice  in  writing  of  his  claim  to  the  officers  of  the  company  or 
to  its  nearest  station  agent  before  the  cattle  were  removed  from 
the  place  of  destination  or  mingled  with  other  stock,  and  it  appears 
that  the  defendant's  line  of  railway  does  not  extend  to  the  point  of 
destination,  and  that  both  parties  understood  that  the  cattle  were 
to  pass  on  a  connecting  road,  the  provision  is  unreasonable  and 
invalid,  and  will  not  be  enforced.     Missouri  Pac.  R.  Co.   v,  Harris, 

28  Am.  &  Eng.  R.  Cas.  107,  67  Tex.  166.  Quoting  Southern  Express 
Co.  V,  Caperton,  44  Ala.  103.  Reviewing  Southern  Express  Co.  v. 
Caldwell,  21  Wall.  (U.  S.)  264  ;  U.  S.  Express  Co.  v.  Harris,  51  Ind. 
127;  Westcott  v.  Fargo,  61  N.  Y.  542;  Adams  Express  Co.  v,  Reagan, 

29  Ind.  21.  Quoted  in  Missouri  Pac.  R.  Co.  v,  Childers,  1  Tex.  Civ. 
App.  302. 

5.  Waiver. 

The  plaintiff,  in  an  action  to  recover  for  an  injury  to  stock 
shipped  over  the  defendant  company's  line,  presented  a  claim 
for  damages  to  his  stock  to  the  general  freight  agent  of  the  com* 
pany  and,  by  the  latter's  direction,  left  the  claim  with  him.  The 
agent  afterward  wrote  the  plaintiff   rejecting  one  portion  of  his 
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claim,  but  offering-  to  pay  the  remainder.  It  was  held  that  there 
was  sufficient  evidence  of  a  waiver  of  the  stipulation  requiring 
notice,  to  entitle  the  plaintiff  to  go  to  the  jury  on  the  question  as  to 
whether  or  not  the  defendant  company  had  waived  the  provision 
requiring  the  claim  to  be  presented  before  the  removal  of  the  stock 
from  the  station.  The  fact  that  the  waiver  did  not  occur  until  after 
the  time  for  presenting  the  claim  had  expired  was  immaterial,  it 
appearing  that  the  company's  agent  treated  the  case  as  if  the  com- 
pany's liability  still  existed,  and  directed  the  plaintiff  to  go  to  the 
trouble  and  expense  of  filing  his  statement  and  claim  for  damages. 
Hudson  V.  Northern  Pac,  R.  Co.,  92  Iowa  231 ;  61  Am.  &  Eng.  R. 
Cas.  329,  cifzn^  Titus  v.  Glens  Palls  Ins.  Co.,  81  N.  Y.  410 ;  Hollis  r. 
State  Ins.  Co.,  65  Iowa  454 ;  Knickerbocker  L.  Ins.  Co.  v.  Norton,  96 
U.  S.  234 ;  Hill  v.  Western  Union  Tel.  Co.,  85  Ga.  425 ;  Western 
Union  Tel.  Co.  v.  Yopst,  118  Ind.  248 ;  21  Am.  &  Eng.  Corp.  Cas.  88, 
25  Am.  &  Eng.  Corp.  Cas.  519  ;  Roly  v,  American  Cent.  Ins.  Co.,  120 
N.  Y.  510;  Grubbs  v.  North  Carolina  Home  Ins.  Co.,  108  N.  Car.  472. 

In  another  case,  the  shipper,  having  sustained  a  loss,  wrote  a 
letter  to  the  defendant  company's  claim  agent,  who  received  it 
within  the  prescribed  time,  but  no  affidavit  was  attached  to  the 
letter  as  the  contract  required.  Thereafter,  in  response  to  a  letter 
of  inquiry,  the  shipper  received  an  answer  from  the  agent  to  the 
effect  that  the  claim  had  been  left  to  the  legal  department  of  the 
company  for  an  opinion  as  to  the  latter's  liability.  In  an  action  by 
the  shipper,  it  was  held  that  the  jury  was  justified  in  beli%ving  that 
the  company  received  the  claim  without  objection  or  pointing  out 
its  defects,  and  afterwards  treated  it  as  pending  for  adjustment 
upon  its  merits,  and  that  consequently  there  was  a  waiver  of  other 
or  further  notice  of  the  claim  for  the  loss.  Wabash  R.  Co.  v. 
Brown,  152  111.  484. 

Appellants  contracted  with  appellee  to  carry  a  horse  from  Shelby- 
ville,  Ky.,  to  the  fair  grounds,  near  Chicago,  the  contract  con- 
taining the  stipulation  as  to  notice  of  claim  for  damages  above 
referred  to.  In  removing  the  horse  from  the  cars  at  the  place 
of  destination  he  was  injured.  The  fact  of  the  injury  and  of 
appellant's  claim  for  damages  was  not  only  known  to  the  officers 
and  agents  of  the  company,  but  an  examination  of  the  horse  was 
made  by  a  surgeoh,  at  the  instance  of  the  company.  In  his  crippled 
condition  the  horse  was  brought  back  from  Chicago  on  the  same 
line  of  road  and  delivered  at  the  same  depot  from  which  he  had 
been  originally  shipped,  //eld,  that  the  removal,  although  at  the 
instance  of  the  owner,  must  be  regarded  as  by  the  consent  of  both 
parties  and  as  a  waiver  of  the  notice  required  by  the  contract. 
Owen  V.  Louisville  &  N.  R.  Co.,  35  Am.  &  Eng.  R.  Cas.  687, 
87  Ky.  626. 

6.  Burden  of  Proof. 

In  Texas  as  a  corollary  of  the  rule  that  the  answer  must  set  up  the 
reasonableness  of  the  limitation,  it  has  been  held  that  the  burden  of 
proof  is  upon  the  carrier  to  show  that  the  limitation  was  reasonable 
in  the  particular  case  at  bar.  Fort  Worth,  etc.,  R.  Co.  v.  Great- 
house,  82  Tex.  104,  49  Am,  &  Eng.  R.  Cas.  165.  See,  also,  Missouri 
Pac.  R.  Co.  V.  Fagan,  72  Tex.  127,  35  Am.  &  Eng.  R.  Cas.  666 ;  Mis- 
souri Pac,  etc.,  R.  Co.  v.  Harris,  67  Tex.  167,  28  Am.  &  Eng.  R. 
Cas.  107. 
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7.  Pleading. 

In  Texas  it  has  been  held  that  the  answer  of  the  carrier  which 
pleads  a  stipulation  as  a  defense  must  alleg-e  all  the  facts  necessary 
to  render  such  a  stipulation  reasonable.  Fort  Worth,  etc.,  R.  Co.  ik 
Greathouse,  82  Tex.  104,  49  Am.  &  Eng^.  R.  Cas.  165  ;  Galveston, 
etc.,  R.  Co.  I/.  Thompson  (Tex.  Cir.  App.  1893),  23  S.  W.  Rep.  930  : 
Galveston,  etc.,  R.  Co.  v.  Williams  (Tex.  Cir.  App.  1894),  25  S.  W. 
Rep.  1019. 

In  Louisville,  etc.,  R.  Co.  v.  Sowell,  90  Tenn.  17  ;  49  Am.  &  Kng. 
R.  Cas,  168,  where  a  somewhat  similar  stipulation  was  under  review, 
there  was  no  effort  on  the  part  of  the  shipper  to  prove  that  the  con- 
tract had  not  been  executed.  No  plea  of  non  est  factum  had  been 
filed.  It  was  held  that  a  replication  which  averred  that  the  plaintiff 
did  not  agfree  to  the  stipulation,  and  that  the  stipulation  was  void  as 
being-  against  public  policy  was  bad  for  duplicity  and  should  be 
stricken  out.  The  court  further  held  that  the  carrier  need  not  show 
that  it  tendered  the  shipper  any  other  contract  than  the  one  con- 
taining the  stipulation.  It  was  sufficient  to  show  a  readiness  to  do 
so  upon  the  shipper's  demand. 

8.  Substantial  Compliance. 

The  stipulation,  when  so  framed  as  to  be  valid,  is  to  be  given  a 
reasonable  circulation.  A  substantial  compliance  on  the  part  of  the 
shipper  is  411  that  is  to  be  required,  having  in  view  the  object  and 
purpose  of  the  requirement  of  notice. 

The  object  of  such  a  provision  in  a  contract  for  the  shipment  of 
cattle  is  to  give  the  company  and  the  plaintiff  time  to  inspect  the 
stock  before  they  are  mixed  with  others,  or  slaughtered,  so  as  to  as- 
certain their  true  condition  ;  such  a  provision  is  substantially  com- 
plied with  where  stock  arrived  at  the  place  of  destination  in  the 
night,  and  the  owner  asserted  a  claim  for  damages  to  the  company's 
yardmaster,  notifying  him  that  he  would  not  receive  the  cattle  un- 
less under  protest,  and  the  yardmaster  assured  the  owner,  without 
making  any  objection  to  the  demand  as  not  being  in  writing",  that 
it  was  not  necessary  to  go  to  the  compan3'*s  office  that  night,  and 
advised  the  owner,  on  account  of  the  rain  and  the  condition  of  the 
stock-yards,  to  remove  the  cattle  at  once  to  his  own  place.  So  far 
as  the  stipulation  was  not  complied  with  in  such  a  case,  it  was 
waived,  and  a  written  notice  given  after  the  removal  of  the  stock, 
coupled  with  the  verbal  notice,  was  enough.  Rice  v.  Kansas  Pac. 
R.  Co.,  63  Mo.  314  ;  20  Am.  Ry.  Rep.  424.  Compare  Missouri  Pac. 
R.  Co.  V,  Scott,  2  Tex.  App.  Civ.  Cas.  5$  324,  where  it  was  held  that  a 
mere  verbal  notice  to  the  superintendent  of  a  stock-yard  and  to  the 
conductor  of  the  train  was  not  a  sufficient  compliance  with  the  con- 
dition requiring  notice  ;  and  that  the  fact  of  the  shipper's  being  in- 
formed by  these  parties  that  a  member  of  the  company  would  come 
and  settle  with  him  would  not  amount  to  a  waiver  on  the  part  of  the 
company  of  the  written  notice  expressly  .stipulated  for. 

In  the  case  of  Houston,  etc.,  R.  Co.  z'.  Hester;  2  Tex.  Unrep.  Cas. 
296,  the  cattle  reached  their  destination  at  night  when  it  was  dark 
and  raining,  and  were  put  off  where  the  company  had  no  yards  to 
put  them  in.  They  scattered  and  it  was  several  days  before  they 
•could  be  collected  together.  Some  of  them  were  never  recovered. 
It  was  held  that  under  the  circumstances  a  mere  verbal  notice,  g'ivea 
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on  the  night  of  the  arrival  of  the  stock  and  a  written  notice  g-iven 
as  soon  as  the  cattle  were  recovered  and  the  extent  of  the  loss  and 
injury  clearly  ascertained,  was  a  reasonable  compliance  with  the 
stipulation,  although  not  conforming  with  the  technical  letter  of  it. 
See.  also,  for  a  similar  case,  Gulf,  etc.,  R.  Co.  v,  York,  2  Tex.  App. 
Civ.  Cas.  i^  813. 

The  stipulation  is  not  to  be  construed  unreasonably  against  the 
shipper.  Although  it  may  require  expressly  that  notice  of  injury 
shall  be  given  before  the  removal  of  the  stock,  yet  the  shipper  is 
entitled  to  a  reasonable  time  after  their  removal  to  present  a  claim 
for  losses  which  could  not  have  been  discovered  sooner.  What  is 
such  reasonable  time  is  a  question  for  the  jury.  Western  R.  Co.  v. 
Harwell,  97  Ala.  341,  affirming ^\  Ala.  340;  45  Am.  &  Eng.  R.  Cas. 
358.  See  also  Ormsby  v.  Union  Pac.  R.  Co.,  4  Fed.  Rep.  706;  2 
McCrary  (U.  S.)  48,  affirtning  4  Fed.  Rep.  170. 

What  is  a  Violation  of  Stipulation. — In  Chicago,  etc.,  R.  Co.  v. 
Abels,  60  Miss.  1017,  the  plaintiff  shipped  certain  stock  tq  D.  by  the 
defendant  company's  line,  under  a  special  contract  providing, 
inter  alia^  that,  as  a  condition  precedent  to  the  right  to  recover  any- 
thing in  the  event  of  a  loss,  the  plaintiff  should  give  notice,  in  writ- 
ing, to  the  company's  agent  of  his  claim  for  damages  **before  said 
stock  is  removed  from  the  place  of  destination  or  mingled  with 
other  stock."  On  the  passage  a  mule  was  injured.  It  was  taken 
off  the  cars  at  D.  in  the  presence  of  the  company's  agent,  who  saw 
its  injured  condition.  The  plaintiff  refused  to  receive  the  mule  and 
it  was  allowed  to  run  on  the  common  at  D.  In  an  action  by  the 
plaintiff  to  recover  the  value  of  the  mule,  it  was  held  that  the  action 
could  be  maintained ;  that  the  stipulation  was  valid  but  that  there 
had  been  no  violation  of  it  by  the  shipper,  since  there  had  been  no 
removal  of  the  mule  from  the  place  of  destination,  within  the  mean- 
ing of  the  stipulation,  and  no  mingling  of  it  with  other  stock. 

Where  it  appears  that  the  condition  of  the  stock  was  made  known 
to  the  company's  agent  at  the  destination  and  the  agent  then  con- 
sented to  the  removal  of  the  stock  from  the  cars,  and  afterwards 
had  abundant  opportunity  to  examine  and  inspect  them  before  they 
were  mingled  with  other  stock,  and  a  notice  of  claim  for  damages 
is  given  four  days  later  by  the  shipper,  there  is  a  sufficient  compli- 
ance with  the  stipulation.  A  substantial  compliance  is  all  that  is 
required.     Atchison,  etc.,  R.  Co.  v.  Temple,  47  Kan.  7. 
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Sprague 
New  York  &  N.  E.  R.  Co. 

{Supreme  Court  of  Errors  of  Connecticut ,  Dec.  /,  1896.) 

Railway  Companies — Provision  for  Running  of  Trains — Question 
of  Fact. — In  an  action  against  a  railway  company  to  recover  for  the 
death  of  an  employee  killed  through  the  collision  of  two  of  its  trains, 
it  is  a  question  of  fact  for  the  trial  court,  not  reviewable  on  appeal, 
whether  emergencies  arose,  which  could  not  be  foreseen  and  provid- 
ed for,  calling  for  prompt  action  on  the  part  of  such  company,  and 
what  action  was  called  for,  in  view  of  such  emergencies,  to  secure 
the  safe  running  of  trains,  in  addition  to  the  means  ordinarily  used. 

Action  for  Tort — Pleading. — The  admission  arising  from  a  demur- 
rer overruled  or  a  default  is  not  evidence  of  the  liability  for  sub- 
stantial damages  of  the  defendant  in  an  action  for  tort,  or  that 
such  damages  were  suffered,  or  that  the  defendant  was  liable  for 
them  if  they  were  suffered,  but  when  the  plaintiff  in  such  an  action, 
standing  upon  default  or  upon  demurrer  overruled,  has  proved  sub- 
stantial damages,  resulting  to  him  from  the  injury  complained  of, 
such  proof  is />m«a_/ii«>  sufficient  to  indicate  the  defendant's  lia- 
bility for  such  injury  and  damage  to  the  extent  proved. 

Appeal  from  Hartford  county  superior  court.  No 
Error. 

m 

Edvjard  D.  Robbins  and  Georg'e  A.  Kellogg^  for  ap- 
pellant. 

Charles  G.  Root^  for  appellee. 

Fenn,  J.  This  is  an  action  by  an  administratrix  to 
recover  damages  for  an  injury  which  caused  the  death 
of  the  intestate.      The  amended  complaint  alleged  that 

the  intestate,  Gilbert  A.  Sprague,  was  on 
September  24,  1891,  a  brakeman  in  the  em- 
ploy of  the  defendant,  and  was  then,  lawfully  and  with 
due  care,  and  in  the  regular  course  of  his  employment, 
proceeding  on  a  train  operated  by  the  defendant,  and 
running  from  Danbury  to^s^ards  Hawleyville ;  that  on 
said  day,  while  said  Sprague  was  so  proceeding  on  said 
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train,  the  defendant  carelessh'^  and  neglig'ently  caused 
and  allowed  another  train  to  proceed  and  run  from  Haw- 
leyville  towards  Danbury  on  the  same  track  on  which 
the  said  Sprag-ue  and  the  train  whereon  he  was 
were  then  proceedingf  and  running^,  and  in  a  direction 
opposite  to  that  in  which  said  last-mentioned  train  was 
running-;  that  a  collision  occurred,  in  which  said  Spra- 
g-ue was  crushed  and  killed  ;  that  the  said  train  running 
from  Hawleyville  to  Danbury,  which  collided  with  the 
train  on  which  said  Sprague  was,  was  in  charge  of  one 
Conrad  as  conductor,  with  William  Heeney  as  its  en- 
gineer,— both  employed  in  said  capacities  by  the  de- 
fendant ;  that  both  were  incompetent  to  act  in  their  re- 
spective capacities,  which  was  well  known  to  the  de- 
fendant ;  that  the  negligence  of  the  defendant  consisted 
in  carelessly  and  negligently  causing  and  allowing  said 
two  trains  to  collide  in  the  manner  stated,  and  in  em- 
ploying" said  Conrad  as  conductor  and  said  Heeney  as 
engineer  on  said  colliding  train.  The  court,  upon  a 
hearing  after  demurrer  overruled,  assessed  full  dam- 
ages, and  rendered  judgment  accordingly. 

Prom  the  detailed  and  careful  finding  of  the  trial 
court,  it  appears  that  the  injury  complained  of  occurred 
in  the  manner  and  under  the  circumstances  stated  in 
the  complaint.  The  engines  of  two  railroad  trains  go- 
ing in  different  directions  on  the  defendant's  single 
track  railroad  collided  a  little  before  8  p.  m.,  Septem- 
ber 24,  1891,  at  a  point  between  Hawleyville  and  Dan- 
bury, near  Hobart's  siding,  about  one  mile  west  from 
Hawleyville  and  five  miles  east  from  Danbury.  The 
intestate  was  a  brakeman  on  the  eastbound  train,  known 
as  "No.  700,*' — a  first-class  freight  train.  This  train 
was  scheduled  on  the  time-card  in  force  at  that  time  to 
leave  Danbury,  going  east,  at  7:10  p.  m.,  but  left  Dan- 
bury on  that  day  at  about  7:40  p.  m.,  being  about  30 
minutes  behind  time.  The  same  train  was  scheduled 
to  leave  Hobartat  7:40  p.  m.,  to  arrive  at  Hawleyville 
at  7:45  p.  m.,  and  to  leave  Hawleyville  at  8:40  p.  m. 
The  train  w^hich  collided  with  train  No.  700  was  known 
as  "No.  67,"  and  was  a  second-class  freight  train,  on 
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its  way  west  from  Hartford,  scheduled  on  the  time-card 
to  leave  Hawleyville  at  3:55  p.  m.  On  this  day  it  left 
Hawleyville  at  about  7:30  p.  m.,  being*  nearly  four 
hours  behind  time.  Train  No.  67  had  been  delayed  by 
waiting"  at  stations  for  the  passing-  of  trains,  both  regfu- 
lar  and  irregular,  which  blocked  the  road.  Some  of 
the  waiting"  at  stations  was  upon  special  orders  or  mes- 
sag"es  from  train  dispatchers,  issued  and  sig"ned  in  the 
name  of  the  superintendent.  Train  orders  or  messag"es 
from  train  dispatchers  were  frequent,  and  some  of  them 
directed  the  movements  of  this  train.  Some  of  the  de- 
lays at  stations  appear  to  have  been  made  by  the  con- 
ductor and  the  eng^ineer  in  accordance  with  what  they 
supposed  were  the  rules  of  the  company.  Operators 
on  the  line  kept  dispatchers  informed  of  the  situation 
of  trains.  At  Hawleyville,  messages  from  dispatchers 
were  received  ;  but  it  does  not  appear  what  they  were, 
and  it  is  not  found  that  there  was  any  special  order  di- 
recting* when  the  train  should  leave  Hawleyville.  Train 
No.  28,  a  first-class  passenger  train,  was  also  scheduled 
on  the  time-card  to  leave  Danbury,  ffoing  east,  at  7:10 
p.  m.,  the  same  time  at  which  No.  700  was  scheduled 
to  leave,  but  was  behind  time,  and  left  at  about  7:25 
p.  m.  A  messag-e  was  sent  by  a  train  dispatcher  to  the 
conductor  of  train  No.  700,  at  Danbury,  substantially 
as  follows  :  "If  no  room  at  Danbury,  g"o  to  Hobart's, 
ahead  of  train  28. "  There  was  room,  however,  and 
train  No.  700  waited  at  Danbury  till  train  No.  28  had  left. 
Train  No.  67  left  Hawleyville  upon  the  arrival  thereof 
train  No.  28.  Whether  the  fact  of  the  sending:  of  the 
above  message  to  the  conductor  of  train  No.  700  was 
communicated  to  the  conductor  of  train  No.  67  did  not 
appear  from  the  testimony. 

The  time-table  then  in  force  for  the  government  of 
employees  upon  said  portion  of  the  defendant's  railroad 
was,  as  appeared  on  its  face,  in  each  upper  corner 
thereof,  '*  Time-table  No.  48,  to  take  effect  Sunday, 
September  20th,  1891,  at  12  o'clock  noon,  superseding 
time-table  No.  47,  dated  May  10th,  1891."  This  time- 
table, No.  48,  was  made  a  part  of  the  finding,  and  it 
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may  be  said,  in  brief,  that,  as  claimed  by  the  defendant, 
it  appears  **so  arranged,  of  such  a  nature,  as  to  leave  as 
little  need  as  possible  for  any  interference  by  the  train 
dispatchers."  No  fault  in  that  respect  is,  or,  we 
think,  could  be,  found.  On  the  face  of  this  time-card 
in  force  on  September  24th  was  printed,  in  large,  clear 
type,  near  the  top  of  the  sheet,  the  following  :  '*  For 
general  instruction,  see  other  side."  On  the  other 
side  of  this  time-card  were  plainly  printed  the  follow- 
ing rules  :  "  Rule  5.  Trains  on  the  road  are  in  charge 
of  the  conductor,  but  engineers  are  equally  responsible 
for  the  observance  of  running  directions."  '*  Rule  26. 
No  train  will  proceed  from  one  station  towards  another 
station,  where  it  expects  to  meet  a  train  having  the 
right  of  track,  unless  it  has  ample  time  to  arrive  there 
by  running  at  its  usual  speed.  Rule  27.  Regular  first- 
class  trains  have  the  right  to  track  over  all  other 
trains."  "Rule  30.  Second-class  trains  must  be  kept 
ten  minutes  off  the  time  of  regular  first-class  trains." 
*' Rule  35.  Whenever  time-table  time  is  mentioned  in 
these  rules,  it  means  leaving  time,  and  all  trains  will 
be  considered  due  at  the  next  point,  where  they  are 
timed,  immediately  after  leaving  time  at  the  preceding 
station.  Rule  36.  Trains  which  are  provided  for  by 
schedule  must  not  move  otherwise  than  in  accordance 
with  schedule  rules,  except  upon  a  written  or  tele- 
graphic order  signed  by  the  division  superintendent, 
or  person  authorized  by  him  to  sign  such  orders. 
Trains  which  have  not  schedule  rights  must  not 
occupy  the  main  track  on  the  time  of  trains  having 
schedule  rights,  without  a  like  order,  excepting  within 
the  yard  limits,  and  in  accordance  with  the  rules  pro- 
vided for  their  government." 

E.  B.  Conrad  was  employed  by  defendant  as  the 
conductor,  and  William  L.  Heeney  as  the  engineer,  of 
train  No.  67.  At  the  time  of  leaving  Hawley  ville,  both 
the  conductor  and  engineer  of  train  No.  67  were  on  the 
engine.  The  engineer,  Heeney,  asked  the  conductor, 
Conrad,  to  look  at  the  time-card  to  see  what  time  train 
No.  700  left  Danbury.     Conrad  looked  at  a  time-card, 
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and  answered  that  there  was  time  enough.  Heeney 
did  not  look  at  his  time-card.  Conrad  had  never  taken 
charge  of  any  train  on  the  defendant's  road  till  he  took 
charge  of  train  No.  67,  on  the  day  of  the  collision,  and 
that  was  the  first  service  he  had  ever  performed  for 
the  defendant.  Division  Superintendent  R.  B.  Wil- 
liams employed  Conrad  as  conductor  about  10  days 
prior  to  the  day  of  the  collision — it  being  his  duty,  as 
superintendent,  to  employ  conductors  and  engineers  on 
his  division — under  the  following  circumstances:  About 
the  1st  of  September,  the  month  of  the  collision,  Wil- 
liams wrote  several  letters  to  diflFerent  superintendents, 
asking  them  to  •  recommend  to  him  some  first-class 
single-track  freight  conductors.  He  received  a  letter 
from  John  Babcock,  train  master  of  the  New  York, 
Pennsylvania  &  Ohio  Railroad,  recommending  Conrad 
as  a  first-class  conductor.  Conrad  came  to  WiIHa-ms 
also  with  a  letter  from  Mr.  Charles  Howard,  recom- 
mending him  as  a  first-class  conductor  on  a  road  in 
Ohio  which  Howard  had  operated.  Williams  gave 
Conrad  vsome  general  examination,  and  gave  him  a  let- 
ter to  Train  Master  Russ  for  further  examination  on 
time-card  and  rules.  Russ  gave  him  some  kind  of  an 
examination,  but  of  what  character  is  not  stated.  The 
time-card  at  that  time  in  force  was  one  issued  in  May — 
not  the  one  in  force  on  September  24th.  Conrad  was 
given  10  days  to  learn  the  road,  and  was  then  ordered 
to  run  train  No.  67  on  September  24th.  Conrad  had 
not  in  fact  learned  the  road  when  he  reported  for  duty, 
and  Engineer  Heeney  had  to  attend  to  certain  duties  of 
the  conductor  as  well  as  his  own.  He  did  not  know  at 
what  time  train  No.  700  was  due  to  leave  Danbury  or 
Hobart.  He  was  unfamiliar  with  the  time-card  (if,  in- 
deed, he  had  the  proper  one),  with  the  application  of 
the  rules  of  the  company  (even  if  he  had  made  any 
study  of  them  or  knew  anything  about  them),  and  with 
the  defendant's  system  of  management  of  trains  on  that 
day,  which  was  carried  on  partly  by  special  orders, 
partly  by  messages,  and  partly  upon  the  knowledge 
and  judgment  of  conductors.     He  was  entirely  without 
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any  experience  in  the  position  he  was  in  on  the  defend- 
ant's road,  and  was  incompetent  to  discharge  its  duties. 
Eng-ineer  Heeney  had  been  in  the  employ  of  the  de- 
fendant a  year  as  eng"ineer,  and  for  several  years  earlier 
as  a  fireman.  Under  the  system  of  the  company,  its 
trains  had  no  regfular  engineers  ;  an  engineer  being 
assigned  one  day  for  one  train,  and  on  another  day  for 
another  train.  Heeney  had  not  run  train  No.  67  for  a 
month  before  the  day  of  the  collision,  and  had  run  the 
train  but  a  few  times  altogether.  He  did  not  know  the 
time  at  which  train  No.  700  was  due  to  leave  Danburv, 
and  supposed  that  Conrad's  statement  was  correct. 
He  followed  the  directions  of  the  conductor  whom  the 
defendant  had  placed  in  charge  of  the  train.  He  was  a 
competent  engineer.  There  was  no  negligence  on  his 
part  amounting  to  a  want  of  ordinary  care. 

Upon  these  facts  the  findings  of  the  court  as  to  the 
negligence  of  the  defendant  were  :  "The  defendant 
company  knew,  or  ought  to  have  known,  that  he  [Con- 
rad] was  thus  incompetent.  The  superintendent  and 
train  master  did  not  exercise  reasonable  care  in  the  ex- 
amination, instruction,  and  preparation  of  Conrad  for 
his  duties.  The  defendant  did  not,  by  its  superinten- 
dent or  train  master,  or  by  any  ofiScer  of  the  company, 
or  by  any  provision  whatever,  exercise  reasonable  care 
in  placing  Conrad  in  charge  of  train  No.  67,  in  view  of 
the  nature  of  his  duties  on  that  day.  The  superinten- 
dent and  train  dispatchers  did  not  give  Conrad  special 
orders  or  proper  messages  to  guide  him  in  the  move- 
ment of  his  train  from  Hawleyville,  and  failed  to  ex- 
ercise reasonable  care  in  this  regard,  in  view  of  Con- 
rad's known  inexperience,  and  the  condition  of  business 
and  situation  of  trains  on  the  road  on  that  day.  The 
defendant  was  guilty  of  negligence  amounting  to  a 
want  of  reasonable  care,  in  not  providing  in  some  way 
for  the  special  direction  of  Conrad,  under  the  circum- 
stances disclosed  by  the  evidence.  The  collision  was 
due  to  the  incompetency  of  Conductor  Conrad,  and  to 
the  negligence  and  want  of  reasonable  care  of  the  de- 
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fendant,  its  superintendent,  train  master,  and  dispatch- 
ers, as  above  stated." 

The  nine  reasons  of  appeal  assigfned  by  the  defendant 
present,  in  eflFect,  two  questions,  and  two  only,  for  our 
consideration  :  First.  Can  this  court,  upon  the  fcicts 
stated,  review  the  findings  or  conclusions  of  the  trial 
court  above  recited,  in  reference  to  negligence,  and  find 
error  therein  ?  Second.  Did  the  court  err,  in  a  hearing 
in  damages  upon  demurrer  overruled,  in  using  the 
admission  of  the  demurrer  as  substantive  evidence 
against  the  defendant, — ^as  evidence  which  must  be 
overcome  in  order  to  prevent  the  plaintiff  from  recover- 
ing full  damages  ? 

In  reference  to  the  first  question  :  There  is  and  can 
be  no  dispute  as  to  the  law  that  a  master  is  bound  to 
exercise  reasonable  care  to  provide  for  his  ser\^nts  a 
reasonably  safe  place  in  which  to  work,  reasonably  safe 
appliances  and  instrumentalities  for  his  work,  and  fit 
and  competent  persons  as  his  co-laborers.  For  negli- 
gence in  the  performance  of  his  duty  in  this  respect, 
the  master  is  liable.  Equally  so  where  the  injury  is 
produced  by  the  combined  negligence  of  himself  and  a 
fellow  servant  of  the  injured  employee.  There  is  and 
can  be  no  dispute,  also,  that  this  was  the  rule  or  stand- 
ard which  the  court  recognized  and  sought  to  apply. 
The  question  was,  did  the  master,  in  these  respects, 
exercise,  as  he  was  bound  to  do,  such  reasonable  care, 
under  the  circumstances  stated  ?  These  circumstances 
w^ere  exceptional,  peculiar,  and  such  apparently  as  to 
call  for  the  application  of  the  often-repeated  and 
familiar  utterance  of  this  court,  **that  reasonable  care 
is  care  proportioned  to  the  danger  to  be  guarded  against, 
and,  in  dangerous  situations,  means  great  care."  We 
think  the  record  presents  an  instance  of  '^inferences  or 
conclusions  of  the  court  below,  based  uf>on  the  special 
circumstances  of  the  case,  where  the  only  standard  of 
duty  is  the  indefinite  and  varying  one  of  the  conduct 
of  a  reasonable  and  prudent  man  under  like  circum- 
stances,— where,  therefore,  not  only  the  extent  of  per- 
formance,   but  also  the   measure   of    duty,    must    be 
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ascertained  as  facts."  Dundon  z\  Railroad  Co.,  67 
Conn.  266,  269;  Bunnell  r.  Bridgre  Co.,  66  Conn.  24. 
But  the  defendant  savs  in  its  brief  :  **  It  is  evident 
that  it  would  be  absurd  to  leave  to  a  petit 
jury  the  question  whether  a  system  of  rail-  JlJilrBJuSTrw 
road  manaefement,  in  order  to  be  a  reasonable  UHUpror 
and  proper  system,  should  permit  or  provide  ©f  Fwt 
for  special  teleg"raphic  orders  from  train  dis- 
patchers to  warn  trainmen  of  facts  apparent  on  the  face 
of  the  printed  time-card."  Whether  this  be  true  or 
not  scarcely  seems  to  be  a  relevant  inquiry  in  the 
present  action.  But,  if  it  be,  the  homely  adagfe  that 
* 'circumstances  alter  cases,"  will  apply.  More  than  this, 
the  defendant  cites  no  authority  elsewhere  in  support  of 
the  proposition,  and  certainly  it  has  no  sanction  from 
any  utterance  of  this  court.  On  the  contrary,  in  Darri- 
gan  r.  Railroad  Co.,  52  Conn.  285,  306,  this  court  said: 
"The  diligfence  required  will  be  the  greater  as  the  dan- 
g"ers  and  hazards  increase.  *  *  *  It  is  the  duty  of  a  rail- 
road corporation  to  prepare  a  time-table  and  adjust  the 
running"  of  its  trains  so  as  to  avoid  collisions.  It  must 
also  devise  some  suitable  and  safe  method  by  which  to 
run  special  and  irreg"ular  trains,  and  reg'ular  trains 
when  oif  their  regular  time.  That  cannot  be  done  by 
general  rules.  Emergencies  will  arise,  which  no  sys- 
tem of  rules  can  anticipate  and  provide  for,  in  which 
the  company  must  act,  and  act  promptly  and  efficiently. " 
Whether  the  emergencies  above  spoken  of  have  arisen, 
and  what  action  is  called  for  in  view  of  such  emergen- 
cies, is  manifestly  a  question  of  fact  for  the  trial  court, 
be  that  tribunal  judge  or  jury.  That,  of  course,  makes 
no  diiference.  We  have  repeatedly  so  held  in  eflFect. 
Fritts  x\  Railroad  Co.,  62  Conn.  503,  508 ;  Donovan  v. 
Railroad  Co.,  65  Conn.  201-214;  Dundon  v.  Railroad 
Co.,  siifra;  McAdam  r.  Electric  Co.,  67  Conn.  445; 
Heenan  z\  Traction  Co.,  67  Conn.  594.  The  terse 
language  used  by  this  court  in  the  case  last  cited  is 
applicable  and  decisive  here:  "These  questions  were 
for  the  determination  of  the  trial  court,  and  its  decision 
is  conclusive.     There  is  nothing  in  the  finding    *    *    * 


646  '   LrAW  OR  FACT.  Vol.  VL 

(N.  S.) 

Sprague  v.  New  York  &  N.  E.  R.  Co. 

to  indicate  that  the  trial  court  imposed    *    *    *   a  higher 
deg'ree  of  duty  than  the  law  requires." 

But  the  defendant,  as  we  have  seen,  contends  that 

the  court   below   erred    in    this :    that,  as 

pielSlifJ  ^*'^~    shown  by  the  finding,  it  used  the  admission 

of    the   demurrer    as   substantive    evidence 
against  it.     The  matters  in  the  finding  especially  relied 
upon  by  the  defendant  as  showing  this,  are  the  state- 
ments that  there  was  no  evidence  as  to  whether  the  con- 
ductor, Conrad,  who  did  not  appear  at  the  trial,  '*got 
so  far  as  to  read  anj-thing  on  the  card  which  he  had,  or, 
indeed,  whether  he  was  able  to  read.     There  is  no  evi- 
dence that  the  card   which  Conrad  had  was  the  one 
issued  September  20th,  or  that  such  card  had  ever  been 
furnished  him,  or  that  he  knew  of  its  issue.    Conrad  is 
not  proved  to  have  been  over  the  road,  or  any  part  of  it, 
but  once  between  the  time  of  his  employment  and  his 
reporting  for  duty  on  the  24th  of  September,     He  was 
not  placed  with  any  conductor  or  engineer  to  learn  the 
road.     And  it  is  not  proved  that  he  was  ever,  even  for 
a  moment,  with  any  employee  on  the  road,  or  that  he 
made  any  eflFort  whatever  to  learn  the  road,  or  to  become 
familiar  with  the  duties  of  a  conductor  on  the  road,  or 
that  he  was  ever  informed  until  the  24th  of  September, 
on  what  train  he  would  be  placed."     It  is  said,  for  the 
defendant,  that  it  is  apparent  from  this  language  **that 
the  court  considered  the  defendant's  failure  to  disprove 
certain  possible  facts  to  be  equivalent  in  its  effect  to  an 
admission  of  those  facts."     In  this  connection,  and  in 
support  of  this  claim,  the  defendant  cites  certain  lan- 
guage of   this  court  from  the   opinion   in  the  case  of 
Nolan  V.  Railroad  Co.,  53  Conn.  461,  475,  25  Am.  & 
Eng.  R.  Cas.  342.     '*It  will  be  observed  that  the  court 
was  careful  not  to  find  that  the  plaintiff  proved  that  the 
defendant  was  negligent.     Evidently,  in  this  state  of 
things,  the  court  regarded  the  admission  by  the  demur- 
rer as  entitling  the  plaintiff  to  full  damages.     In  other 
words,  the  admission  was  thrown  into  the  scale  as  evi- 
dence, which,  we  think,  was  an  erroneous  use  of  it/ 
This  language  is  confessedly  obiter,  for  the  court  iffl* 
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mediately  says,  **But  this  is  not  of  any  practical  im- 
portance in  this  case."  We  are  g-lad  that  it  was  not, 
for  we  confess  that,  standing  alone,  the  language  used 
admits  of  a  construction  which  is  entirely  opposed  to 
the  recognized  practice  of  many  years,  and  to  the 
thoroughly  established  rules  relating  to  such  matters 
in  this  jurisdiction.  Perhaps,  indeed,  the  language 
used  is  not  capable  of  any  other  construction.  But 
however  this  may  be,  the  true  rule,  as  we  have  held  it, 
has  been  frequently  stated  in  the  Reports,  and  appears, 
indeed,  in  another  part  of  the  opinion  in  the  very  case 
to  which  we  have  just  referred.  Havens  v.  Railroad 
Co.,  28  Conn.  69  ;  Daily  v.  Railroad  Co.,  32  Conn.  356: 
Lamphear  v.  Buckingham,  33  Conn.  237,  250,  251 ; 
Daniels  v.  Saybrook,  34  Conn.  377,  381 ;  Carey  v.  Day, 
36  Conn.  152,  155 ;  Batchelder  v,  Bartholomew,  44 
Conn.  494,  501 ;  Crane  v.  Transportation  Line,  48 
Conn.  361 ;  Crogan  v.  Schiele,  53  Conn.  186  ;  Nolan  v. 
Railroad  Co.,  supra;  Martin  z\  Railroad  Co.,  62  Conn. 
331,337. 

Applying  the  rule  deducible  from  these  decisions  to 
the  present  case,  it  appears,  to  us,  from  a  careful  read- 
ing of  the  entire  finding  of  the  trial  court,  in  connection 
with  those  extracts  from  it  which  we  have  quoted  un- 
der this  head,  that  the  position  of  such  court  was  this  : 
The  plaintiff,  not  content  with  nominal  damages,  to 
which  the  action  in  reference  to  the  demurrer  entitled 
her  without  evidence,  went  forward  with  evidence  to 
prove  substantial  damages.  The  plaintiff  having  then 
rested,  the  defendant  introduced  evidence  to  meet  the 
case  which  the  plaintiff  had  made.  For  that  purpose 
it  offered  evidence  to  show  that  it  was  not  negligent, 
and,  therefore,  not  liable  for  these  substantial  damages, 
but  merely  for  nominal  damages,  and  for  these  only  on 
account  of  its  admission.  The  defendant,  in  the  opin- 
ion of  the  trial  court,  failed  to  accomplish  this  purpose, 
and  the  case  for  substantial  damages  established  upon 
evidence  by  the  plaintiff,  not  having  been  overthrown 
bv  evidence  from  the  defendant,  stood.  The  defendant 
appealed,  assigning  this  ruling  of  the  trial  court  as  a 
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reason  therefor.     The  court,  in  its  finding  upon  such 
appeal, — z.  most  careful  and  detailed  statement,  as  it 
appears  to  us, — has  stated  the  facts  that  did  appear  in 
evidence,  and  on  which  the  defendant  relied  in  support 
of  its  claim.     We  think  that  the  natural  and  most  reas- 
onable explanation  of  such  parts  of  the  finding-  as  stated 
what  did  not  appear  was  to  avoid  inferences  unfair  to 
the  plaintiff  which  might  otherwise  have  arisen,  and  to 
give  the  clearest  and   most  correct  possible  statement 
of  the  case  as  it  was  presented  upon  the  trial.     Let  us 
illustrate   this :     In   the   court   below    the    defendant 
claimed,  as  it  has  also  done  before  us,   that  the  rules 
which  appeared  on  the  face  of  the  time-card  in  force  on 
September  24th — which  rules  are  quoted  at  length  in 
the  finding — '*were  easy  to  be  understood  by  any  man 
who  had  had  experience  on  a  railroad,  and  were  proper 
rules,  entirely  suflBcient  if  obeyed,  to  prevent  such  an 
accident  as  this;  that  the  defendant  was  under  no  obliga- 
tion to  send  a  special  telegraphic  message  to  those  in 
charge  of  a  train  to  advise  them  of  facts  which  plainly 
,  appeared  on  the  face  of  the  time-table  ;  that  the  defend- 
ant's duty  in  regard  to  the  protection  of  its  servants 
upon  train  700  against  their  co-servants  operating  train 
67  was  fulfilled,  so  far  as  the  conductor  of  train  67  was 
concerned,  by  the  scheduling  for  him  of  train  700  on 
its    time-card    in   the   manner   proved   at  the  trial.  " 
These   matters  were  relied  upon  as  establishing  the 
claim  that  the  defendant  was  not  chargeable  with  neg- 
ligence, and,  therefore,  was  not  liable  for  the  substan- 
tial  damages   proved.     They    were  shown   to  reduce 
such  substantial  and  actual  damages  back  again  to  the 
nominal  point  at  which  the  damages  stood  before  the 
introduction    of    the  plaintiff's    evidence.     The   fact, 
then,  that  there  was  no  evidence  that  the  time-table, 
with  the  rules  upon  it  was  ever  shown  to  Conrad,   or 
that  he  knew  of  its  issue,  bore  upon  the  sufficiency  of 
such  evidence  to  accomplish  such  object.     It  was  ma- 
terial, not  because  it  strengthened  the  plaintiff's  case 
upon  rebuttal  by  any  presumption,  but  because,  with- 
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out  such  evidence,  the  defendant  failed  to  establish  its 
own  contention  in  such  a  way  as  to  call  for  any  rebut- 
tal of  it.  The  admission  arising  from  a  demurrer  or  a 
■default  is  in  no  sense  to  be  regarded  as  an  acknowledg- 
ment, or  used  as  evidence,  or  considered  as  equivalent 
to  evidence,  of  liability  on  the  part  of  a  defendant  for 
substantial  damages  ;  nor,  indeed,  that  there  were  any 
such  damages  suffered,  or,  if  so,  that  they  were  in  any 
way  chargeable  to  the  defendant.  What  the  cases  in 
this  jurisdiction  have  held  is,  substantially,  that  when 
a  plaintiff  in  an  action  of  tort,  standing  upon  default  or 
upon  demurrer  overruled,  has  proved  actual  and  sub- 
stantial damages,  resulting  to  him  from  the  injury 
complained  of,  such  proof  is  in  the  first  instance,  and 
prima  facicy  suflBcient  to  indicate  that  such  injury  and 
damage,  to  the  extent  proved,  is  chargeable  to  the  de- 
fendant's fault,  and  that,  therefore,  the  case  made  out 
is  one  which  calls  upon  the  defendant  to  meet  it  by 
counter  evidence,  or  submit  to  judghient  for  the  sum 
proved.  We  think  the  trial  court  acted  with  this  view 
of  the  law,  and  properly.  There  is  no  error.  The  other 
judges  concurred. 


650  LAW  OR  FACT.  ^ol.  VI. 

(N.  s.) 

O'Conner  v*  Scrantou  Traction  Co. 


O'CONNER 

ScRANTON  Traction  Co. 

{Supreme  Court  of  Pennsylvania,  March  22,  iSgj.) 

Presumption  of  Negligence — Rebuttal — Question  for  Jury. — In  aa 
action  against  a  street  railway  company  to  recover  for  personal  in- 
juries the  question  as  to  whether  the  presumption  of  neglig-ence 
arising-  from  such  injury  is  successfully  rebutted  or  not  is  for  the  jury. 

Appeal  from  Lackawanna  county  court  of  common 
pleas.     Affiin^ied. 

Horace  E.  Hand  and  Everett  Warren^  for  appellant. 
Joseph  O'Bricu  ^vlA  John  P,  Kelly ^iov  appellee. 

Per  Curiam.  The  principal  question  raised  by  this 
appeal  is  presented  most  distinctlj^  by  the  first  assigfn- 
ment  of  error.  The  defendant's  counsel,  by  their  sixth 
point,  had  asked  the  court  to  instruct  the  jury  that  the 
presumption  of  negligence  arising"  from  the  happening 
of  an  injurious  accident  to  the  vehicle  employed  for  the 
carriage  of  passengers,  resulting  in  injury  to  a  passen- 
ger, is  successfully  rebutted  by  proof  that  the  track 
was  in  good  order  and  repair,  the  car  in  perfect  repair, 
and  the  management  and  operation  careful  and  skillful. 
The  learned  judge  did  not  in  so  many  words  affirm  or 
deny  the  doctrine  of  the  point,  but  he  told  the  jury  that 
the  question  as  to  whether  the  presumption  of  negli- 
gence had  been  successfully  rebutted  or  not  was  for  them 
to  determine.  This,  while  not  a  categorical  answer, 
submitted  the  question  to  the  jury  as  one  of  fact.  The 
question  was  for  the  jury  (Sullivan  v.  Railroad  Co.,  30 
Pa.  234);  and  no  injustice  was  done  by  the  form  of  the 
answer.  We  see  nothing  in  the  record  to  require  us  to 
interfere  with  this  judgment,  and  it  accordingly  is 
affirmed. 
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Baltimore  Traction  Co. 

V. 

Helms. 

( Court  of  Appeals  of  Maryland ^  Jan,  5,  iSgy, ) 

Injuries  to  Persons — Contributory  Negligence.* — A  person 
alighted  from  a  street  car,  passed  behind  it  and  started  across  a 
parallel  track  a  few  feet  away  without  stopping-,  looking-  or  listen- 
ing- to  see  if  any  car  was  approaching-  on  such  parallel  track,  of 
which  there  was  an  unobstructed  view  for  more  than  a  mile,  and 
was  struck  and  injured  by  a  car  approaching-  in  an  opposite  direc- 
tion from  the  one  which  he  had  left.  Held^  that  he  was  g-uilty  of 
such  contributory  neg-lig-ence  as  to  prevent  a  recovery  for  his  in- 
juries. 

Appeal  from  court  of  common  pleas.     Reversed. 

Arg-ued  before  McSherry,  C.  J.,  and  Bryan, 
Roberts,  Briscoe,  and  Fowler,  JJ. 

Eug-ene  H.  Harris,  Fielder  C.  Slifig'li(ffy  and  W. 
Pinkuey  Whyte,  for  appellant. 

B.  Rosenheim  ?iX^di  Willicnn  Coltoji,  for  appellee. 

Fowler,  J.  On  the  19th  of  March,  1895,  the  plaint- 
iff boarded  a  car  of  the  Baltimore  Traction  Company 
bound  east  on  Fort  avenue.  On  this  avenue  there  is 
another  track  of  the  same  company,  which  is  used  for 
its  cars  ffoing*  west.  The  track  used  by  the  cars  run- 
ningf  east  is  on  the  south  side,  and  that  used  bj^  the 
west-bound  cars  is  on  the  north  side,  of  Fort  avenue. 
The  plaintiff  alighted  from  an  east-bound  car  at  or  near 
the  corner  of  Fort  avenue  and  Garrett  street,  and  pro- 
ceeded at  once,  in  the  rear  of  the  car  he  had  just  left, 
to  walk  north  across  Fort  avenue.  He  was  injured  by 
one  of  the  cars  of  the  defendant  company  moving  west. 

*Note — See  Evansville  Street  R.  Co.  z\  Gentry  (Ind.),  5  Am.  &. 
Eng.  R.  Cas.,  N.  S.,  500,  and  note  506. 
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At  the  conclusion  of  the  testimony  of  the  plaintiff  the 
defendant  asked  the  coutt  below  to  take  the  case  from 
the  jury,  and,  its  prayer  to  this  effect  having*  been  re- 
fused, it  offered  testimony  on  its  own  behalf.  At  the 
conclusion  of  the  defendant's  testimony  it  renewed  its 
request  to  have  the  case  taken  from  the  jury.  But  the 
court  agfain  refused  so  to  do,  and  hence  this  appeal. 
There  are  some  other  questions  presented,  but,  inas- 
much as  we  are  of  opinion  that  the  plaintiff  failed  to 
make  out  a  case  for  the  jury,  and  is,  therefore,  not  en- 
titled to  recover,  we  will  not  consider  them.  Assum- 
ing", then,  the  truth  of  the  plaintiff's  testimony,  as  we 
are  bound  to  do, — this  being  the  legal  effect  of  the  de- 
fendant's first  prayer, — what  is  the  testimony  of  the 
plaintiff  ?  When  the  car  in  which  the  plaintiff  was  riding* 
was  approaching  Garrett  street,  he  notified  the  conductor 
to  stop.  The  car  having  stopped,  he  left  it ;  and  what 
subsequently  happened  was  described  by  him  in  his  ex- 
amination in  chief,  his  cross-examination,  and  in  his 
answers  to  a  series  of  questions  put  to  him  by  the 
learned  judge  below.  It  seems  to  us,  however,  that, 
according  to  his  own  account  of  this  unfortunate  occur- 
rence, there  is  ample  evidence  to  show  that  he  was  in- 
jured by  reason  of  his  own  carelessness  and  reckless 
disregard  of  his  own  safety.  In  his  cross-examination 
he  said  :  *'As  I  stepped  off,  I  looked  down  [east]  Fort 
avenue  to  see  if  a  car  was  coming  in  that  direction,  and  I 
saw  none  coming,  but,  unluckily  for  me,  there  was  one 
coming,  to  my  sorrow,  and  I  started  across  the  track  ; 
and  I  was  just  as  deliberate  as  you  are  now,  and,  hear- 
ing no  warning  of  any  approaching  car,  I  was  struck. 
The  first  thing  I  noticed  was  when  the  motorman  hol- 
lered '  Look  out  !'  and  his  voice  hadn't  done  sounding 
when  I  was  hit."  **  That  if  he  had  stopped  when  he 
alighted  from  the  east-bound  car,  and  waited  for  it  to 
pass  until  his  line  of  vision  would  cover  the  west-bound 
track,  no  accident  would  have  happened."  The  court 
then  asked  the  following  questions,  and  the  plaintiff 
gave  the  following  answers  :  *'  Question.  Now,  what 
prevented  )'^ou,  after  you  passed  around  the  car,  from 
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looking- in  time?  Answer.  Well,  what  I  mean,  your 
honor,  is  :  Before  I  alig"hted  from  the  car  I  looked  in 
the  direction  of  the  cars  that  came  towards  the  west, 
and  I  didn't  see  any  approaching-  car  ;  so  I  was  just  as 
cool  and  deliberate  as  I  could  be,  thinking  there  was 
nothing-,  and  I  stepped  right  on  the  west-bound  track, 
and  just  as  slow  as  a  man  could  walk,  and  before  I 
knew  it  I  was  struck.  Question.  What  I  want  to  know 
is  this  :  You  passed  around  the  rear  of  the  car  ?  Ans- 
wer. Yes,  sir.  Question.  And,  when  you  got  around 
the  rear  of  the  car,  nothing  obstructed  your  vision  up 
in  that  direction  ?  Answer.  No,  sir.  Question.  Then, 
if  you  could  have  seen  the  car,  and  must  have  seen  it  if 
you  looked,  why  is  it,  as  you  say,  you  looked  too  late? 
Answer.  Why,  because,  your  honor,  the  car  was  run- 
ning at  such  a  high  rate  of  speed  it  got  on  me  before  I 
knew  it,  or  before  I  could  realize  it.  Question.  But 
you  would  have  seen  it  if  you  had  looked  around  ?  It 
is  a  straight  track  there?  Answer.  Yes,  sir  ;  it  is  a 
straight  track  there  from  the  bridge,  and  for  a  mile  fur- 
ther on.  Question.  In  your  examination  in  chief  you 
said  that,  when  you  alighted  from  the  car,  you  stopped, 
looked,  and  listened.  Answer.  Yes,  sir.  Question. 
Now,  when  you  crossed  behind  the  car,  and  before  you 
reached  the  west  track,  did  you,  or  not,  make  an  effort 
to  look  up?  Answer.  I  had  my  head  turned  towards 
the  west-bound  track  all  the  time.  I  was  looking  for  a 
car  to  come,  but  I  saw  none.  *  *  *  Question. 
What  I  want  to  get  at  is  this  :  The  witness  said  he  was 
walking  deliberately.  What  I  want  to  know  is,  if  that 
is  the  case,  why,  when  he  got  around  the  car,  to  where 
nothing  obstructed  his  vision,  he  didn't  stop,  or  what 
prevented  him  from  stopping  at  once  ?"  Whereupon 
the  counsel  for  plaintiff  inform  the  court  that  the  plaint- 
iff *'  at  that  time  was  right  on  the  three-foot  space  " 
(referring  to  the  space  between  the  east  and  west  bound 
tracks).  In  answer  to  further  questions  the  plaintiff 
answered  that  he  could  not  possibly  have  stopped  on 
the  three-foot  space,  and  that  he  had  his  foot  inside  the 
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rail  when  the  car  hit  him  ;  that  he  had  just  merely 
stepped  over  the  rail ;  and  that  he  heard  no  bell. 

By  the  well-settled  law  applicable  to  the  class  of 
cases  to  which  this  belong-s,  it  Is  not  enough  for  the 
plaintiff  to  prove  the  negligence  of  the  defendant,  and 
the  injury  which  followed,  but  he  is  bound  also  to 
establish,  by  satisfactory  proof,  before  he  can  recover, 
that  he  was  himself  free  from  negligence,  and  exercised 
ordinary  care  to  avoid  the  consequences  of  the  defend- 
ant's negligence.  The  right  to  recover  depends  upon 
two  distinct  propositions  of  fact :  First,  the  negligence 
of  the  defendant ;  and,  second,  the  exercise  of  due  and 
ordinary  care  by  the  plaintiff.  And  if  he  failed  to 
prove  negligence  on  the  part  of  the  defendant,  or  if  it 
appear  from  his  own  evidence  that  he  was  guilty  of 
negligence  directly  contributing  to  the  injury,  he  can- 
not recover.  Assuming,  then,  as  we  must,  from  the 
plaintiff's  testimony,  that  the  defendant  was  guilty  of 
negligence  in  running  its  car,  in  violation  of  the  city 
ordinance,  at  the  high  rate  of  speed  testified  to,  was 
the  plaintiff  guilty  of  such  contributory  negligence  as 
will  prevent  a  recovery?  He  walked  deliberately, 
from  behind  a  street  car,  across  a  track  on  which  he 
knew  cars  were  running  at  intervals  of  a  few  minutes. 
It  fully  appears  from  his  testimony  that,  if  he  had 
looked,  he  could  have  seen  the  car  approaching,  and 
that  no  accident  would  have  happened.  If  the  circum- 
stances are  such  that  one  with  normal  sight  and  hear- 
ing could  see  and  hear  them,  his  duty  requires  him  to 
use  his  senses  to  guard  against  injury  by  the  negli- 
gence of  others.  Steever's  Case,  72  Md.  157.  Arid 
this  rule  applies  generally  to  every  situation  in  life. 
In  Price's  Case,  29  Md.  420,  Alvey,  C.  J.,  quotes  the 
terse  and  forcible  remark  of  Lord  Ellenborough  :  *'One 
person  being  in  fault  will  not  dispense  with  another's 
using  ordinary  care  for  himself."  And,  therefore,  if 
the  plaintiff,  by  ordinary  care,  could  have  avoided  the 
consequences  of  the  alleged  negligence  of  the  defend- 
ant— ^and  there  can  be  no  doubt,  from  his  own  testi- 
mony^, that  he  could  have  done  so — ^and  failed  so  to  do. 


Am.&Eng.  STREET  RAILWAYS.  655 

R.  Cas. 

Baltimore  Traction  Co.  v.  Helms. 

he  would  be  the  author  of  his  own  misfortune — ^and, 
therefore,  no  action  would  lie.  Price's  Case,  su^ra. 
Whatever  may  have  been  the  opinion  of  the  plaintiff  as 
to  his  power  to  stop  and  look  before  crossing"  the  track, 
the  fact  is  that  he  did  not  take  this  precaution.  Nor  is 
there  anything*  in  the  evidence  to  show  that  he,  or  any 
man  with  ordinary  powers,  could  not  have  both  stopped 
and  looked  in  time  to  avoid  injury.  It  does  not  appear, 
however,  that  he  made  any  effort  to  do  either,  for  he 
was  in  the  center  of  the  track  before  he  saw  the  car. 
If  ^  witness  who  can  see  testifies  that  he  looked,  and 
'did  not  see  an  object  which,  if  he  had  looked,  he  must 
have  seen,  such  testimony  is  unworthy  of  considera- 
tion. And  likewise  when  a  witness  testifies,  as  did 
the  plaintiff  in  this  case,  that,  if  he  had  stopped  in  the 
space  between  the  tracks,  he  could  have  stood  there  in 
safety  while  the  car  passed  him,  it  is  to  no  purpose 
that  subsequently  he  should  be  willing  to  stultify  him- 
self, and  declares  that  under  the  circumstances  it  was 
impossible  for  him  to  stop  in  time  to  avoid  the  injury. 
Such  testimony  is  so  contradictory  and  inconclusive 
that  it  is  unworthy  of  consideration,  and  should  not, 
therefore,  be  allowed  to  go  to  the  jury. 

The  public  and  street-railway  companies,  as  we  have 
frequently  said,  have  equal  rig-hts  to  use  the  streets  of 
a  city  for  purposes  of  travel  ;  and  the  obligations  of 
employees  of  the  latter  to  keep  a  constant  lookout  for 
persons  crossing-  or  approaching-  the  tracks  must  be 
faithfully  performed,  not  only  at  the  crossings,  but 
along-  the  whole  line  of  such  railroad  within  the  city 
limits,  for  the  reason  that  persons  have  the  right  to 
cross  the  streets  at  any  point  along  the  thoroughfare. 
Cooke  V.  Traction  Co.,  80  Md.  551  ;  Railroad  Co.  ^^ 
Kehoe  (decided  at  April  term,  1896,  and  not  yet  offi- 
cially reported),  35  Atl.  Rep.  90  ;  Railway  Co.  r. 
McKewen,  80  Md.  593.  But,  while  in  the  exercise  of 
this  right  of  crossings  the  public  street,  pedestrians 
should  use  their  senses  to  ascertain  whether  a  car  is 
approaching.  Biuzby  v.  Traction  Co.,  126  Pa.  St.  559, 
42  Am.  &  Eng.  R.  Cas.   144,  was  a  case  almost  pre- 
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cisely  like  the  one  at  bar.     The  court  say  in  that  case : 
**  The  plaintiff,  a  pavssenger  upon  a  cable  car,  g-ot  out 
on  the  north  side,  where  he   was  in  safety.     Without 
waiting"  for  the  car  to  move,  or  looking  to  the  west, 
from  which  direction   danger  was  to  be  apprehended, 
he  turned  sharply  around  the  rear  of  the   car,  and 
started  to  cross  the  street.     There  was  room  between 
the  tracks  for  him  to  stand  in  safety  and  see  the  whole 
track.     Instead  of  looking,  he  stepped  upon  the  south 
track,  and    was   struck   and    injured   by  another   car 
going   east.      He   was    properl}^   nonsuited   upon  .the 
ground  of  contributory  negligence."     *'Due  and  ordi- 
nary care  is  to  be  exercised  in  crossing  public  streets, 
as  in  all  other  transactions  in   life.     Even  upon  the 
sidewalk,  specially  devoted  to  foot  passengers,  a  man 
is  bound  to  look  where   he  is  going  ;  and  this  duty  is 
still  more  imperative  when   he  is  about  to  cross  the 
middle  of  the  street,  where  horses,  wagons,  and  cars 
have  equal  rights  with  himself,  and  where  he  is  bound 
to  take  notice  of  such  other  rights,  and  to  use  his  own 
with  due  regard  thereto."     Buzby  v.   Traction  Co., 
126  Pa.  St.  559,  42  Am.  &  Eng.  R.  Cas.  144.    A  simi- 
lar view  prevails  in   Missouri,  Michigan,  New   York, 
New  Jersev,  and  Louisiana.     Meyer  v.  Railway  Co., 
6  Mo.  App."  27  ;  Kelly  v,  Hendrie,  26  Mich.  261  ;  Scott 
V.  Railroad  Co.,  59  Hun  (N.  Y.)  456;  Davenport  r. 
Railroad  Co.,  100  N.  Y.  632  ;  Sheets  v.  Railway  Co., 
54  N.  J.  L.  518  ;  Railway  Co.  v.  Block,  55  N.  J.  L. 
606,  56  Am.  &  Eng.  R.  Cas.  590  ;  Schulte  v.  Railroad 
Co.,  44  La.  Ann.  509.     It  is  properly  said  in  some  of 
the  cases  that  the  failure  to  stop  and  look  before  cross- 
ing a  street  railway  will  not,  under  all  circumstances, 
per  sc,  constitute  such  contributory  negligence  as  will 
prevent  recovery.     Bur  bridge  v.  Railroad  Co.,  36  Mo. 
App.  670;  McClain  v.   Railroad  Co.,  116  N.  Y.  465, 
40  Am.  &  Eng.  R.  Cas.  254.    Nor  do  we  by  any  means 
intend,  by  what  we  have  here  said,  to  lay  down  the 
same  rule  of  conduct  as  is  always  applicable  to  the 
crossing  of  tracks  of  steam  and  street  railways.     The 
legal  duties  and  correlative  rights  in  the  two  cases  are 
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not  the  same,  and  what  mig"ht  be  neg-ligence  in  the  one 
case  would  in  the  other,  under  some  circumstances,  be 
held  to  be  but  the  exercise  of  a  legal  rig-ht.  It  is  not 
necessary  in  this  case  to  formulate  any  general  rule  as 
to  the  degree  of  care  required  of  persons  crossing  high- 
ways in  cities  ;  for,  as  we  have  seen,  the  plaintiff  failed 
to  exercise  any  care  whatever,  and  seeks  to  avoid  the 
legal  effect  of  his  own  misconduct  by  relying  upon  the 
negligence  of  the  defendant.  But,  even  if  it  were  de- 
sirable to  attempt  to  lay  down  any  general  rule,  it 
would  be  extremely  difficult  to  do  so.  **  The  duty  de- 
volving upon  one  using  a  highway,"  say  the  court  in 
Block's  Case,  siipra^  *'  for  passage  on  foot,  varies  with 
circumstances  which  are  infinitely  various.  It  may  be 
one  degree  when  the  highway  is  a  quiet  country  road, 
and  of  another  degree  when  it  is  the  crowded  street  of 
a  great  city.  It  may  differ  at  different  hours  of  the 
day,  with  respect  to  different  vehicles,  and  the  different 
rates  of  speed  at  which  they  are  moving,  and  by  reason 
of  different  opportunities  of  observation.  It  is  impossi- 
ble to  classify  these  variant  circumstances,  and  to  lay 
down  a  precise  rule  as  to  the  degree  of  care  required  in 
each  case  or  class  of  cases.  It  is  enough,  however,  for 
the  purposes  of  this  case,  to  say  that  one  who  deliber- 
ately walks  out  from  behind  a  street  car  from  which 
he  has  alighted,  and  attempts  to  cross  a  public  street, 
without  using  his  powers  of  observation,  and  is  injured 
by  an  approaching  car,  which  injury  could  have  been 
avoided  by  the  use  of  the  most  ordinary  care,  will  not 
be  allowed  to  recover.  Judgment  reversed,  without  a 
new  trial. 

6  (K.  S.)  A.  &  E.  R.  Cas.— 42 
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V, 

State  ex  rel.  Elmendorf  et  al. 

{Supreme  Court  of  Texas ,  March  2g,  1897.) 

Street  Railways — Construction  and  Operation  of  Line.* — In  the  ab- 
sence of  a  provision  in  its  charter  making*  it  oblig-ator  j  upon  it  to 
construct  and  operate  its  line  on  certain  streets,  a  street-railway 
company,  which  has  constructed  and  is  operating-  its  line  in  a  city 
under  the  authority  of  an  ordinance  of  such  city  g-ranting  it  "  the 
privileg"e  "  of  so  doing*,  cannot  be  compelled  to  construct  and  oper- 
ate a  line  on  all  of  the  streets  ^or  which  it  was  granted  such  privi- 
lege. 

Error  to  Fourth  supreme  judicial  district  court  of 
civil  appeals.     Reversed. 

Houston  Bros.^  for  plaintiff  in  error. 
R.  /?.  Mhior^  A.   Levj}\  and  Clarke   Suvimerlin  i 
Fuller,  for  defendants  in  error. 

Gaines,  C.  J.  This  case  arose  by  a  petition  filed  in 
the  name  of  the  state  of  Texas  upon  the  relation  of 
Henry  Elmendorf  and  others  to  compel  the  plaintiff  in 
error  to  operate  a  part  of  its  lines  upon  which  it  had 
ceased  to  run  its  cars.  Demurrers  to  the  petition  were 
overruled,  and  exceptions  to  the  answer  of  respondent 
were  sustained,  and  thereupon  the  peremptory  writ 
was  awarded  as  prayed  for  in  the  petition.  This  judg- 
ment was  affirmed  upon  appeal,  and  to  the  judg'ment  of 
affirmance  this  writ  of  error  has  been  g-ranted. 

The  first  question  is  did  the  facts  alleged  authorize 
the  relief  prayed  for  in  the  petition  ?  It  was  alleged 
that  the  respondent  company  was  a  corporation,  char- 
tered by  a  special  act  of  the  legislature  passed  May  2, 
1874,  and  authorized  to  operate  street  railways  in  the 
city  of  San  Antonio  for  the  term  of  50  years  ;  that  it 

*See  notes  at  end  of  case. 
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applied  to  the  city  council  of  the  city  for  authority  to 
construct  certain  lines  within  the  city  limits,  and  that 
the  privilege  was  gfranted  by  an  ordinance,  which  is 
copied  in  the  petition.  So  much  of  it  as  bears  upon  the 
questions  presented,  reads  as  follows  : 

"Section  1.  That  the  privilege  be,  and  is  hereby 
granted  to  the  San  Antonio  Street-Railway  Company  to 
construct  and  operate  a  street  railway,  witth  all  its 
necessary  tracks,  side  tracks,  switches,  turnouts, 
curves,  turntables,  etc.,  and  that  the  rights,  privileges, 
and  franchises  are  hereby  granted  to  the  said  railway 
company  for  and  during  the  term  of  their  charter,  upon 
the  following  additional  streets  and  avenues,  to-wit : 
Beginning  at  the  end  of  its  present  tracks  on  West 
Commerce  street,  thence  west  over  and  along  West 
Commerce  street  to  Seventeenth  street,  thence  north 
over  and  along  Seventeenth  street  to  Zavalla  street, 
thence  over  and  along  Zavalla  street  into  the  property 
known  as  *Lake  View,'  thence  north  on  West  Nine- 
teenth street  to  Woodbury  avenue,  thence  along  Wood- 
bury avenue  to  West  Belknap  street,  thence  along  West 
Belknap  street  to  Highland  Park.  Also  from  West 
Commerce  street,  at  its  intersection  with  Zalzamoras 
street,  south  over  and  along  Zalzamoras  street  to  San 
Fernando  street,  thence  east  over  and  along  San  Fer- 
nando street  to  South  Laredo  street,  thence  north  over 
and  along  South  Laredo  street  to  Dolorosa  street.  Also 
upon  and  over  Myrtle  street  from  South  Flores  street 
to  San  Pedro  avenue. 

"Sec.  2.  That  said  company  may  use  in  the  con- 
struction and  maintenance  of  said  road  what  is  known 
as  'T  rail.' 

"Sec.  3.  That  said  company  is  hereby  required  to 
observe  all  existing  ordinances  of  the  city  of  San 
Antonio  not  inconsistent  with  the  rights  herein 
granted." 

It  is  not  expressly  averred  that  at  the  time  the  ordi- 
nance was  passed  the  company  had  already  constructed 
and  had  in  operation  a  line  or  lines  of  street  railway  in 
the  city  :  but  we  think  that  this  is  to  be  inferred  from 
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section  1,  which  speaks  of  the  streets  over  which  the 
privilegfe  to  construct  and  operate  was  thereby  granted 
as  additional  streets  and  avenues."  It  was  further 
averred  that  the  company  has  constructed,  and  for  a 
time  had  operated,  the  line  from  its  begrinningf  point  to 
Hig'hland  Park,  but  that,  while  it  had  continued  to 
operate  that  portion  of  that  line  nearest  the  city,  it  had 
abandoned  the  operation  of  a  part.  The  prayer  was 
for  a  writ  of  viandayntis  to  compel  the  respondent  to 
operate  that  entire  line. 

It  is  a  well- settled  doctrine  that  a  corporation  may 
be  compelled  by  the  writ  of  mandamus  to  perform  a 
duty  imposed  by  statute.  The  duty  need  not  be  ex- 
press ;  it  may  be  implied.  Clearly,  when  it  appears  by 
fair  implication  from  the  terms  of  its  charter,  it  is  as 
imperative  as  if  the  obligation  were  expressed.  But  as 
to  corporations  quasi  public  in  character — such,  for  ex- 
ample, as  those  chartered  for  the  carriage  of  passengers 
and  freight — there  are  decisions  which  hold  that  they 
owe  certain  duties  to  the  public  which  they  may  be 
compelled  to  perform,  although  not  enjoined  by  their 
charters,  either  in  express  terms  or  by  specific  implica- 
tion. But  we  have  been  unable  to  discover  that  any 
well-defined  rule  has  been  laid  down  by  the  authorities 
by  which  we  may  determine  in  every  case  what  im- 
plied duties  are  assumed  by  such  a  corporation  by  the 
acceptance  of  its  charter.  It  has  been  held  that  in  the 
absence  of  some  direct  statutory  requirement  a  railroad 
company  cannot  be  compelled  to  establish  and  maintain 
a  station  at  a  particular  point  on  its  line,  although  it 
may  be  shown  that  the  convenience  of  the  public  de- 
mands it.  Northern  Pac.  R.  Co.  v.  Washington  Ter- 
ritory, 142  U.  S.  492,  48  Am.  &  Eng.  R.  Cas.  475; 
People  V.  New  York,  etc.,  R.*  Co.,  104  N.  Y.  58,  29 
Am.  &  Eng.  R.  Cas.  480.  A  contrary  doctrine  seems 
to  have  been  acted  upon  in  State  v.  Republican  Val.  R. 
Co.,  17  Neb.  647,  and  in  People  v.  Chicago  &  A.  R. 
Co.,  130  111.  175,  40  Am.  &  Eng.  R.  Cas.  352.  It  is 
one  thing  to  hold  that  a  company  which  has  accepted  a 
charter  authorizing  it  to  construct  a  line  of  railroad^ 
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with  power  to  condemn  property,  and  has  constructed 
and  is  maintaining*  its  line,  may  be  compelled  to  so  op- 
erate its  line  as  reasonably  tq  meet  the  necessities  of 
the  public ;  and,  as  we  think,  it  is  quite  a  different  one 
that  a  railroad  company,  by  the  acceptance  of  its  char- 
ter, which  simply  makes  it  lawful  to  construct  and 
maintain  a  railroad,  assumes  an  obligation  to  construct 
it  and  to  maintain  its  operation  so  long-  as  its  corporate 
existence  may  continue.  The  latter  question  was  pre- 
sented in  the  case  of  York  &  N.  M.  R.  Co.  v.  Reg.,  1 
El.  &  Bl.  858.  There  the  company  had  constructed  its 
line  in  part  only.  The  purpose  of  the  suit  was  to  com- 
pel it  by  the  writ  of  mandamus  to  construct  the  entire 
road.  In  the  court  of  queen's  bench  there  was  a  judg*- 
ment  for  the  relators,  two  of  the  judges  concurring  in 
opinion  and  one  dissenting.  This  judgment  was  re- 
versed in  the  exchequer  chamber  by  the  unanimous 
opinion  of  the  nine  judges  who  sat  upon  the  case.  22 
L.  J.  Q.  B.  225.  The  chief  justice,  w^ho  delivered  the 
opinion  of  the  court  upon  the  hearing  of  the  writ  of 
error,  after  stating  the  facts,  propounded  the  questions 
to  be  decided  as  follows:  **Upon  these  facts  several 
points  arise :  (1)  Does  the  statute  of  1849  cast  upon  the 
plaintiffs  in  error  a  duty  to  make  this  railway?  (2)  If 
it  does  not,  is  there,  under  the  circumstances,  a  con- 
tract between  the  plaintiffs  in  error  and  the  landown- 
ers, which  can  be  enforced  by  mandavitis  ?  And,  fail- 
ing these  propositions,  does  a  work,  which  in  its  incep- 
tion is  permissive  only,  become  obligatory  by  part  per- 
formance?" The  second  question  does  not  concern  us 
here.  The  charter  in  this  case  did  not  involve  nor  did 
it  grant  the  taking  of  private  property  for  the  public 
use.  After  concluding  that  there  was  no  language  in 
the  statute  from  which  it  could  be  inferred  that  it  was 
the  intention  of  parliament  to  make  it  obligatory  upon 
the  company  by  the  acceptance  of  the  charter  to  con- 
struct the  entire  line  of  railroad,  the  court,  in  their 
opinion,  decided  the  first  question  as  follows:  **It 
seems  to  us,  therefore,  that  these  statutes  do  not  cast 
upon  the  plaintiffs  in  error  this  duty,  either  by  express 
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words  or  by  implication  ;  that  we  ougfht  to  adhere  to 
the  plain  meaning*  of  the  words  used  by  the  legfislature, 
which  are  permissive  only  ;  and  that  there  is  no  reason, 
in  policy  or  otherwise,  why  we  should  endeavor  to  per- 
vert them  from  their  natural  meaning*."  Upon  the 
third  the  court  speaks  as  follows :  '*  There  remains  but 
one  further  view  of  the  case  to  be  considered,  and  of 
that  we  have  partly  disposed  in  the  observations  which 
we  have  already  made.  But,  inasmuch  as  Lord  Camp- 
bell proceeded  upon  this  ground  only  in  the  court  be- 
low, althoug'h  it  was  not  much  relied  upon  before  us  in 
argument,  we  have,  out  of  respect  to  his  hig-h  authority, 
most  carefully  examined  it,  and  are  of  opinion  that  the 
mandamtis  cannot  be  supported  upon  the  ground  that 
the  railway  company,  having  exercised  some  of  its 
powers,  and  made  part  of  their  line,  are  bound  to  make 
the  whole  railway  authorized  by  their  statutes."  The 
opinion  throughout  bears  the  marks  of  the  most  care- 
ful consideration,  and  is  supported,  as  we  think,  by 
argument  which  cannot  be  satisfactorily  answered. 

The  authorities  upon  the  precise  point  are  but  few. 
But  the  question  arose  in  the  case  of  Minnesota  r. 
Southern  Minnesota  R.  Co.,  18  Minn.  40  (Gil.  21),  and 
the  writ  of  mandamus  was  refused,  because  the  statute 
which  authorized  the  construction  of  the  railroad 
neither  in  express  terms  nor  by  reasonable  construction 
imposed  upon  the  company  the  specific  legal  duty  of 
constructing  it.  The  general  principle  was  also 
affirmed  in  the  case  of  Northern  Pac.  R.  Co.  v,  Wash- 
ington Territory,  142  U.  S.  492,  48  Am.  &l  Eng.  R. 
Cas.  475.  The  attempt  in  that  case  was  to  compel  a 
.railroad  to  establish  and  maintain  a  station  at  a  point 
where  it  was  alleged  the  interest  of  the  public  required 
such  station.  But  upon  the  point  decided  in  that  case 
the  decisions  are  in  conflict.  The  case  of  State  r. 
Hartford  &.  N.  H.  R.  Co,,  29  Conn.  538,  presented  a 
question  very  like  that  under  consideration.  In  that 
case  the  company  was  chartered  to  run  its  line  from  its 
initial  point  to  a  point  on  the  tide  water.  It  constructed, 
and  for  a  while  maintained,  its  road  to  the  tide  water, 
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but,  having"  entered  into  a  contract  for  a  connection 
with  another  company,  it  diverted  its  line  a  mile  and  a 
half  from  the  water  terminus,  and  ceased  to  carry  pas- 
seng"ers  to  the  latter  point,  though  it  continued  to  carry 
freig-ht.  The  court  held  that  it  could  be  compelled  by 
ma7idamus  to  carry  both  passengers  and  freight,  as  re- 
quired by  its  charter.  But  it  was  contended  on  behalf 
of  the  relators  that  its  charter,  by  its  terms,  imposed 
the  duty  upon  the  company  to  construct  and  operate  its 
entire  line,  and  especially  forbade  it  to  discontinue  any 
part  of  its  line  that  had  been  put  in  operation.  On  the 
other  hand,  counsel  for  the  company  maintain  that  the 
charter  granted  the  privilege  merely,  and  did  not  im- 
pose a  duty.  The  opinion  upon  the  main  question  is 
very  brief,  and  it  is  impossible  to  ascertain  from  it  how 
the  court  determined  the  question  of ^  the  construction 
of  the  charter  so  pointedly  presented  in  the  briefs. 
But  in  discussing  another  question  in  the  case  the  court 
used  this  language :  "What  right  have  they  to  cove- 
nant w  ith  that  corporation  that  they  will  not  run  cars 
to  tide  water,  as  the  charter  provides  they  shall,"  etc., 
from  which  it  may  be  inferred  that  they  adopted  the 
construction  contended  for  by  the  counsel  for  the  rela- 
tors. If  the  language  of  the  charter  is  correctly 
quoted  in  the  brief  of  counsel,  as  doubtless  it  was,  we 
think,  that  it  impliedly  made  it  the  duty  of  the  company 
to  continue  to  operate  so  much  of  its  line  as  it  should 
once  construct  and  operate,  and  that,  therefore,  the 
decision  is  not  in  conflict  with  the  cases  previously 
cited. 

We  have  a  similar  difficulty  with  the  case  of  City  of 
Potwin  Place  v.  Topeka  R.  Co.,  51  Kan.  609,  56  Am. 
&  Eng.  R.  Cas.  549.  That  was  an  action  to  compel  a 
street-railway  company  to  operate  a  portion  of  its  line 
which  it  had  discontinued,  The  court  may  have  in- 
tended to  hold  broadly  that  a  company  which  has 
accepted  a  mere  privilege  to  build  a  street  railway,  and 
has  constructed  and  operated  it,  may  be  compelled  by 
the  writ  of  mandavuis  to  continue  its  operation.  The 
opinion  admits  of  that  construction,  but  the  important 
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question  whether  the  mere  gfrant  of  a  privileg*e  imposes 
a  duty  is  not  discussed.     The  ordinance  under  which 
the  company  acted,  however,  contained  a  requirement 
that  the  "said  railway  shall  be  so  operated  thata  car  shall 
pass  any  given  point  each  way  on  the  route  at  least 
every  20  minutes  for  12  hours,  and  at  least  once  every 
30  minutes  for  4  hours,  during*  that  part  of  the  day  the 
road  shall  be  operated."    These  are  words  of  command, 
and  may  be  construed  as  making*  it  the  duty  of  the 
company,  in  case  it  should  construct  and  operate  its 
road,  to  continue  to  operate  every  part  of  its  line.   The 
opinion,  we  think,  mig*ht  have  been  safely  placed  upon 
this  requirement.     But  whether  such  was  or  was  not 
the   intention   of    the  court  we  cannot  say  from   the 
opinion.      In   the   case   of    People   x\   Albany   &   V. 
R.  Co.,  24  N.    Y.   261,  the  company   ha4  completed 
its   entire   line,  but   had  ceased  to  operate  a  part  of 
it ;    and   a   suit   was   broug*ht   in  equity  to  compel  a 
specific  performance  of  that  duty.     It  was  held  that  a 
specific  performance  could  not  be  compelled  in  that 
form  of  action,  and  that  the  suit  was  properly  dismiss- 
ed.    The  judge  who  wrote  the  opinion  expressed  the 
view  that  the  only  remedy  was   by  quo  ivarranto  to 
forfeit  the  charter  ;    but  in  this  the  majority  of  the 
court  did  not  concur.     It  is  evident,  however,  that  the 
right  to  a  writ  of  mandamus  was  not  involved  in  that 
decision.     The  legislature,  in  creating  a  corporation, 
has  the  power  to  give  it  an  option  to  do  or  not  to  do 
the  acts  which  it  is  authorized  to  perform.     On  the 
other  hand,  it  may  impose  upon  the  corporation,  as  the 
law  of  its  creation,  the  obligation  to  exercise  to  their 
fullest  extent  the  powers  which  are  granted.     In  either 
case  the  proposed  corporators  may  accept  or  not ;  and, 
in  the  latter,  if  they  do  accept,  they  may  be  compelled 
by  mandamus  to  perform  the  duties  so  imposed.  But  to 
say  that  in  granting  a  charter  to  do  a  public  service 
there  is  no  difference  between  making  it  lawful  to  do 
an  act,  and  imposing  it  as  an  obligation  to  perform  it, 
is  to  say  that  by  reason  of  the  public  interest  involved 
language  is  to  have  a  diflFerent  construction  and  effect 


Am.  &  Eng.     STREET  RAILWAYS— CONSTRUCTION.        665 
R.  Cas. 

San  Antonio  St.  R.  Co.  v.  State  ex  reL  Elmendorf. 

from  what  it  would  have  in  statutes  in  g-eneral  or  in 
private  contracts.     Expressions  may   be  found  in  the 
opinions  of  courts  which  countenance  that  doctrine,  but 
we  think  there  it  is  based  upon  an  assumption   that 
<:annot  be  maintained  upon  sound  principle.     In  legfis- 
lating,  the  lawmaking'  power  undertakes  to  determine 
what  is  to  the  interest  of  the  public,  and  under  the 
limitations  of  the  constitution  it  is  the  sole  judge  of 
what  will  promote  the  public  utility,  and  must  be  pre- 
Tiumed  to  be  capable  of  expressing  its  will  in  intelligi- 
ble words.     When,  therefore,  a  corporation,   whether 
-quasi  public  or  purely  private,  is  granted  the  privilege 
•of  doing  an  act,  and  there  are  in  its  charter  no  express 
terms  which  make  it  obligatory  to  do  the  act,  or  other 
words  from  which  by  fair  construction  that  intention 
can  be  gleaned,  we  do  not  see  upon  what  sound  princi- 
ple the  duty  can  be  imposed.     The  allegations  in  the 
petition  in  this  case  show  that  the  respondent  company 
was  chartered  merely  for  the  purpose  of  constructing 
and  operating  street  railways  in  the  city.     The  special 
act  merely  gave  it  the  right  of  corporate  existence  for 
the   purpose    indicated.     Tugwell  v,   Ferrj^    Co.,  74 
Tex.  480.     The  streets  were  under  the  control  of  the 
city  council.     The  company  could  do  nothing  without 
the  consent  of  the  council.     The  franchise  in  question 
was  granted  by  the  city  council,  and  the  claim  is  that 
it  is  by  virtue  of  that  concession,  and  its  acceptance  by 
the  company,  that  the  duty  arose.     But  the  ordinance 
(which  is  quoted  above)  merely  grants  **the  privilege" 
of  constructing  and  maintaining  street  railways  over 
the  lines  therein  designated.     No  clearer  words  of  mere 
permission  could  have  been  employed.     Not  only  this, 
but  there  is  in  the  ordinance  neither  sentence,  phrase, 
nor  word  that  indicates  that  it  was  the  intention  of  the 
council  to  make  it  a  condition  of  the  acceptance  of  its 
grant  that  the  company  should  be  bound  to  construct 
and    operate    railways  over   the   streets    which    were 
therein  specified.     The  company  are  required  to  ob- 
serve all  the  ordinances  of  the  city  then  existing,  but 
it  is  not  averred  that  there  was  any  ordinance  in  ex- 
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istence  at  the  time  of  the  acceptance  of  the  franchise 
which  imposed  that  obligation.  The  following-  suc- 
cinct and  accurate  statement  of  the  law  from  Redfield 
on  Railways  has  been  often  quoted  with  approval  : 
* 'Where  the  charter  of  a  corporation,  or  the  g-eneral 
statute  in  force  and  applicable  to  the  subject,  imposes 
a  specific  duty,  either  in  terms  or  by  fair  and  reason- 
able construction  and  implication,  and  there  is  no  spe- 
cific or  adequate  remedy,  the  writ  of  viandamns  will 
be  awarded."  Redf.  R.  R.  p.  678.  It  is  clear  that 
the  ordinance  in  this  case  neither  by  express  terms  nor 
by  implication  imposes  the  duty  upon  the  company.  If 
the  duty  to  construct  and  maintain  the  line  is  to  be  es- 
tablished, it  must  be  upon  the  assumption  that  every 
privileg"e  granted  by  a  leg"islative  body  in  reference  to 
matter  of  public  interest  imposes  upon  the  g-rantee  who 
accepts  it  the  duty  to  perform  the  acts  he  is  allowed  to 
perform.  The  assumption,  in  our  opinion,  is,  as  we 
have  already  intimated,  not  based  upon  sound  reason^ 
and  is  in  opposition,  at  least,  to  the  weight  of  authority. 
Of  the  numerous  similar  franchises  granted  in  this 
state  many  have  doubtless  been  abandoned,  without 
objection,  so  far  as  we  are  advised,  from  any  quarter. 
It  does  not  follow  that  a  just  objection  may  not  have 
been  made  ;  but  the  fact  that  none  has  been  made 
serves,  we  think,  in  some  measure  to  show  that  the 
practical  construction  of  such  charters  has  been  that 
the  g"rant  is  permissive  and  not  obligatory. 

We  are  of  opinion  also  that  the  fact  that  the  road  has 
been  constructed  and  operated,  and  that  a  part  is  now 
operated,  makes  no  difference.  Under  the  grant  of  a 
privilege  to  construct  and  maintain,  if  after  acceptance 
it  is  permissive  only  to  construct,  it  is  not  obligatory  to 
maintain.  But  we  do  not  hold  that  the  company  can, 
against  the  will  of  the  city,  operate  a  part  of  its  line, 
and  not  the  whole.  A  privilege  to  establish  an  entire 
Line  of  street  railway  may  be  granted  when  the  privi- 
lege of  constructing  and  operating  a  part  only  would 
not  be,  and  for  a  failure  to  operate  a  part  it  would 
seem  that  the  whole  might  be  forfeited.     It  seems  to 
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us  that  the  remedy  in  this  case  is  to  forfeit  the  fran- 
chise to  operate  the  branch  line  in  controversy.  The 
defendant,  in  its  answer,  offers  to  discontinue  the  oper- 
ation of  the  branch,  and  apparently  this  would  have 
been  a  g-ood  answer  to  the  petition  if  an  answ^er  had 
been  necessary. 

We  would  not  be  understood  as  holding",  that  the 
common  law  does  not  impose  some  duties  upon  compa- 
nies chartered  as  common  carriers,  which  may  be  en- 
forced by  mandaimis^  althoug-h  no  mention  of  such 
duties  may  be  found  in  their  charters.  All  carriers 
who  undertake  to  transport  g'oods  or  passeng'ers  for 
the  public  assume  certain  duties  to  the  public  ;  but 
certainly  carriers  who  are  not  corporations  may  at  any 
time  discontinue  the  business,  if  they  elect  to  do  so, 
and  we  see  no  good  reason  why  corporations  may  not 
discontinue  their  enterprises  when  the  charter  does 
not  in  express  terms  or  by  fair  implication  forbid  it. 
If  it  is  the  will  of  the  legislature,  or  of  a  municipal 
body  to  whom  the  power  to  confer  the  privileg'e  may 
have  been  g-ranted,  to  impose  upon  the  corporation  the 
duty  to  construct  and  to  continue  to  operate  the  work, 
instead  of  a  mere  permission  to  do  so,  it  is  not  difficult 
so  to  provide  by  incorporating-  into  the  grrant  some 
langfuag-e  which  evinces  that  intention.  It  follows- 
that,  in  our  opinion,  the  trial  court  erred  in  overrulingr 
the  demurrer  to  the  petition,  and  that  the  court  of  civil 
appeals  erred  in  not  so  holding*.  It  not  appearing*  that 
that  petition  may  be  amended  so  as  to  state  a  g-ood 
cause  of  action,  the  judgment  of  the  court  of  civil  ap- 
peals and  that  of  the  district  court  are  reversed,  and 
the  cause  dismissed. 


NOTES. 

Duty  of  Corporation  to  Construct  and  Operate  its  Road.— In  adr 
dition  to  the  authorities  discussed  at  length  in  the  principal  case, 
see  the  article  "Franchises/'  vol.  8,  Am.  &  Eng^.  Ency.  of  Law, 
pp.  599-615,  and  see  note  to  30  Am.  &  Eng^.  R.  Cas.  515,  also  see 
Sherwood  z/.  Atlantic,  etc.,  R..Co.,  reported  in  this  volume  imme- 
diately following-  this  note. 

la  State  v,  Southern  Minnesota  R.  Co.,  18  Minn.  40,  the  question 
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was  whether  mandamus  would  lie  to  compel  defendant  company  to 
construct  its  road  to  the  village  of  La  Crescent.  The  court  held 
that  neither  the  acts  of  Cong^resS'nor  the  Legislature  imposed  on  the 
railroad  company  the  duty  to  construct  its  road  to  the  village  of 
La  Crescent,  although  it  was  authorized  to  do  so,  and  therefore 
fftandamus  would  not  lie. 

See  as  to  whether  a  company  can  be  compelled  by  mandamus  to 
construct  and  operate  a  line  of  railroad  along  a  street.  People  r. 
Chicago,  etc.,  R.  Co.,  118  111.  113,  25  Am.  &  Eng.  R.  Cas.  258. 

Where  a  portion  of  a  grant  of  land  to  a  railroad  company  has 
lapsed,  and  been  forfeited  by  reason  of  the  failure  of  the  company 
to  build  a  certain  part  of  its  road  within  the  time  named  in  the 
grant,  mandamus  will  not  lie  to  compel  the  railroad  company  to 
build  that  portion  of  the  road  to  which  the  forfeiture  of  the  grant 
attaches.  State  v.  Southern  Kansas  R.  Co.,  24  Fed.  Rep.  198,  22 
Am.  &  Eng.  R.  Cas.  198. 

Same — Power  and  Authority. — In  Martin  v.  Second  and  Third 
Street  Pass.  R.  Co.,  3  Phila.  (Pa.)  316,  complainants  moved  for  a 
special  injunqtion  to  restrain  defendants  from  further  use  of  their 
road  until  they  had  completed  it  to  its  northern  terminus,  Alle- 
ghany Avenue.  The  defendants  by  the  terms  of  their  charter  had 
power  and  authority  to  lay  out  and  construct  a  railway  to  Alle- 
ghany Avenue.  The  court  held  that  the  words  "power  and  author- 
ity" were  imperative,  and  that  the  company  might  be  compelled  to 
complete  their  road  to  Alleghany  Avenue.  Citing  Com.  v.  Erie 
etc.,  R.  Co.,  27  Pa*.  St.  351. 

Same — Operation. — That  railroad  company  will  be'  coerced  into 
operating  its  road  after  construction,  see  Talcott  v.  Pine  Grove 
Tp.  1  Flipp.  (U.  S.)   145. 

In  Chicago,  etc.,  R.  Co.  v.  Crane,  113  U.  S.  424,  it  was  held  that 
where  a  railroad  company  abandoned  a  portion  of  its  line  which  it 
was  its  duty  to  maintain,  mandamus  would  lie  to  compel  the  main- 
tenance and  operation  of  such  portion  of  its  road. 

Where  a  railroad  company  constructs  and  operates  its  road  over 
its  line,  under  the  powers  and  privileges  of  its  charter,  it  cannot 
thereafter  abandon  the  same,  even  though  its  charter,  in  its  incep- 
tion, was  merely  per'missive  and  mandatory.  Farmers'  L.  & 
T.  Co.  V,  Henning,  17  Am.  L.  Reg.  N.  S.-266. 

In  Potwin  Place  v.  Topeka,  etc.,  R.  Co.,  51  Kan.  609,  56  Am.  &. 
Kng.  R.  Cas.  549,  mandamus  was  granted  to  compel  a  street  rail- 
way company  to  operate  its  lines. 

Same. — Where  a  peremptory  writ  of  mandamus  was  granted  by 
the  district  court  against  a  street  railway  company  to  compel  it  to 
run  its  cars  over  a  certain  portion  of  its  line,  and  the  railway  com- 
pany sought  to  have  the  judgment  reviewed  in  the  supreme  court 
and  to  compel  the  district  court  to  fix  the  amount  of  the  supersedeas 
bond,  he/d,  that  there  was  no  provision  of  the  statute  requiring 
such  court  or  judges  to  fix  the  amount  of  the  undertaking  in  such 
-case.     State  v.  Judges,  19  Neb.  149. 

Mandamus  to  Compel  a  Railroad  Company  to  Relay  a  Portion  of 
its  Road — Sufficiency  of  Return. — The  return  to  an  alternative  writ 
of  mandatnus  requiring  a  railroad  company  to  relay  a  certain  por- 
tion of  its  road,  which  it  had  torn  up  and  dismantled,  and  to 
re-equip,  maintain,  and  operate  the  sami  as  a  narrow-gauge  rail- 
road, showed,  in  substance,  that  the  respondent  company  had  been 
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formed  by  consolidation  of  several  other  companies  ;  that  it  had 
acquired  the  portion  of  road  in  question  (at  the  time  a  narrow- 
g-aug-e)  from  one  of  these  companies  and  with  it  the  rig"hts,  privil- 
eges, and  immunities  secured  by  the  charter  of  said  company, 
among*  which  was  the  power  and  right  at  any  time  to  alter  and 
change  its  roadbed,  or  any  part  thereof  ;  that  because  the  bridg-es, 
iron,  and  ties  on  the  road  acquired  from  said  company  had  become 
worn  out,  dangerous,  and  unfit  for  use,  and  for  other  considerations 
relating"  to  the  business  of  respondent  and  the  convenience  and 
safety  of  the  public,  respondent,  in  pursuance  of  authority  derived 
from  the  public  statutes  of  the  state  and  a  vote  of  more  than  two 
thirds  of  its  board  of  directors,  had  determined  to  change  the  whole 
uf  said  road  (of  which  the  portion  of  road  in  question  was  but  a  part) 
to  a  standard-gauge  road  ;  that  respondent  had  actually  made  and 
completed  this  change  on  all  of  said  road  except  the  portion  in  ques- 
tion, and  on  that  portion,  for  purposes  of  economy,  convenience,  and 
safety,  had  caused  a  new  route  to  be  surveyed,  and  was  proceeding 
with  all  reasonable  dispatch  to  construct  said  changed  line,  and  had 
provided  the  materials  and  equipments  necessary  for  the  operation 
of  the  same  as  a  standard-gauge  road,  and  expected  to  complete  the 
same  within  four  months,  which  was  as  soon  as  it  could  be  done  with 
due  and  proper  consideration  of  respondent's  other  business,  econo- 
my, efficiency,  and  the  safety  and  convenience  of  the  public ;  that 
respondent  was  in  the  meantime  furnishing  to  the  public  all  needed 
facilities  in  conveying-  persons  and  property  between  the  termini  of 
said  dismantled  line  ;  that  all  of  respondent's  other  lines  were  of 
the  standard  gauge,  and  that  it  was  wholly  impracticable  success- 
fully, efficiently,  and  economically  to  maintain  and  operate  the  por- 
tion of  road  in  question  in  connection  with  the  rest  as  a  narrow- 
gauge.  Held,  that  full  authority  for  making  the  changes  is  set 
forth  in  the  return  and  admitted  by  the  demurrer  that  what  is  a  rea- 
sonable time,  or  a  sufficient  time,  in  which  to  perform  the  work  in 
prog-ress  depends  upon  the  circumstances  of  the  case,  of  which  the 
court  is  not  sufficiently  informed  to  judge  ;  that  if,  as  a  matter  of 
fact,  the  respondent  is  not  in  the  exercise  of  such  diligence  as  is  re- 
quisite in  the  prosecution  of  the  work  of  making  the  change,  the 
point  can  be  appropriately  raised  by  a  traverse  of  the  allegation  of 
the  return  ;  that  the  return  is  sufficient  in  law  ;  and  that  the  relator, 
if  so  advised,  may  plead  further.  State  v,  Missouri  Pac.  R.  Co.,  80 
Mo.  117;  People  v,  Chicago  West  Division  R.  Co.,  118  111.  113,  25 
Am.  &  Eng.  R.  Cas.  261. 

Mandamus — By  Private  Citizen  to  Control  Location  of  Railroad — 
Public  Interest  the  Test. — Plaintiff,  a  resident  tax  payer  of  the 
town  of  Polk  City,  for  himself  and  others,  sought  to  compel  the  de- 
fendant to  relocate  its  main  line  of  railroad  so  as  to  run  through 
said  town,  on  the  ground  that  it  had  originally  been  so  located,  and 
had  been  aided  in  its  construction  by  a  tax  raised  in  the  township, 
and  also  by  a  grant  of  lands  from  the  county,  all  upon  the  condi- 
tion that  it  should  run  by  Polk  City.  Held  that,  unless  the  inter- 
ests of  the  general  public  were  shown  to  be  injuriously  affected  by 
defendant's  removal  of  its  main  line  from  said  town,  while  it  yet 
g"ave  the  town  railway  facilities  by  means  of  a  branch,  plaintiff 
was  not  entitled  to  the  relief  asked  for, — his  personal  damage,  if 
any,  not  being  g^round  for  such  relief.  Crane  r.  Chicago,  etc.,  R» 
Co.,  74  Iowa  330. 
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Sherwood  et  aL 
Atlantic  &  D.  R.  Co. 

{Supreme  Court  of  Appeals  of  Virginiay  Feb,  ii,  1897.) 

Railroads— Liability  of  Purchaser  for  Obligations  of  Predecessor. — 
Contracts  and  oblig-ations  of  a  railroad  company  entered  into  subse- 
quent to  a  mortg-age  of  its  property  do  not  devolve  upon  the  pur- 
chaser of  its  property  on  foreclosure  sale. 

Same — Maintenance  of  Terminals. — The  obligation  imposed  by  its 
charter  upon  a  railway  company  to  construct  its  line  to  one  of  two 
points  and  establish  a  terminal  there,  is  satisfied  by  the  construc- 
tion of  its  line  to,  and  the  maintenance  of  a  terminal  at,  either  of 
such  points,  and  it  cannot  be  compelled  to  maintain  terminals  at, 
and  lines  to,  both  of  such  points,  although  it  may  have  constructed 
them  to  both  of  the  points,  nor  can  the  purchaser  of  its  franchises 
be  required  to  do  so  under  a  state  statute  requiring  railroad  corpo- 
rations succeeding  to  old  corporations  to  operate  any  branch  or 
lateral  road  which  had  been  constructed  and  operated  by  its  prede- 
cessor. 

Same — Mandamus.* — A  writ  of  fnandamus  will  not  lie  to  compel 
the  maintenance  by  such  company  of  both  of  such  lines  and  termi- 
nals when  their  maintenance  will  entail  incommensurate  expense 
and  loss  upon  the  company,  and  when  sufficient  provision  has  been 
made  to  handle  travel  and  freight  through  one  of  such  lines  and 
terminals. 

Writ  denied. 

R,   C   Marshall^  J-    W.  Happer^  and   Christian  d- 
Christian^  for  petitioners. 

Tunstall  <t  Thorn  and  Walke  d:  Old,  for  respondent. 

Keith,  P.     Sherwood   and   others   presented   their 
petition  to  this  court  praying"  that  a  writ  of  mandamus 

mig^ht  issue  requiring-  the  Atlantic  &  Dan- 
ville Railroad  Company  to  replace  its  tracks 
from  Shoulders  Hill  to  its  former  terminal  station  in 

the  city  of  Portsmouth,  and  re-establish  it  as  the  ter- 

■  • 

*See  San  Antonio  St.  R.  Co.  v.  State  and  note  reported  immedi- 
ately preceding*  this  case. 
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minal  station  of  its  line,  and  to  establish  and  maintain 
its  g-eneral  offices,  freight  and  passeng-er  depots,  within 
the  city  of  Portsmouth,  Va. 

To  this  petition  the  Atlantic  &  Danville  Railroad 
Company  filed  its  answer,  and  depositions  were  taken 
upon  behalf  both  of  petitioners  and  respondent. 

From  the  pleading's  and  proofs  it  appears  that  the 
Atlantic  &  Danville  Railroad  Company  was  incorpo- 
rated by  an  act  of  the  g-eneral  assembly  of  Virg-inia 
approved  April  21,  1882,  as  amended  by  acts  of  Febru- 
ary, 1886,  May,  1887,  and  the  acts  of  the  extra  session 
for  1887.     By  its  charter  the  railroad  company  was 
empowered,  among*  other  thing's,  to  construct,  equip, 
and  maintain  a  railway   '*from  any  point  on  its  main 
line  east  of  the  town  of  Hicksford,  througfh  the  coun- 
ties of  Greenville,  Sussex,  Southampton,  Nan semond. 
Isle  of  Wig-ht,  and  Norfolk,  or  any  and  all  of  them,  to 
a  point  on  the  Elizabeth  river  in  or  near  the  city  of 
Norfolk,  or  in  or  near  the  city  of  Portsmouth  ;  and 
also  to  construct  branch  roads  in  this  state,  none  of 
which  shall  exceed  sixty-five  miles  in  leng-th."     The 
road  from  a  point  on  the  main  line  east  of  Hicksford 
throug-h  the  counties  just  mentioned  to  West  Norfolk, 
a   point  on   Elizabeth   river,  in   Norfolk  county,  was 
constructed  and  put  in  operation  by  virtue  of  the  char- 
ter and  the  several  acts  amendatory  thereof.     On  the 
7th  of  September,  1887,  the  railroad  company  executed 
a  mortg-ag'e   conveying-  all    its  works,   property,  and 
franchises  then  owned  or  thereafter  acquired  to  the 
Mercantile  Trust  Company  as  trustee,  to  secure  the 
payment  of  the  bonds  and  coupons  of  the  railroad  com- 
pany.    After  the  completion  of  the  road  to  West  Nor- 
folk,   a   point  on   Elizabeth    river,   in   the   county   of 
Norfolk,  about  seven   miles  distant  from   Shoulders 
Hill,  negotiations  were  entered  into  between  the  rail- 
road company  and  the  city  of  Portsmouth,  by  w^hich, 
in  consideration  of  the  city  of  Portsmouth  ag'reeing-  to 
subscribe  for  S150,000  of  the  capital  stock  of  the  com- 
pany, and  to  issue  the  bonds  of  the  city,  payable  in  30 
years,  in  payment  of  said  subscription,  the  railroad 
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cottipany  undertook  to  lay  down  its  track  from  Shoul« 
ders  Hill,  which  was  also  about  seven  miles  from  the 
city  of  Portsmouth,  and  to  establish  its  terminals  upcm 
the  property  of  the  Seaboard  Cotton-Press  Company  in 
the  said  city,  apd  to  locate  its  general  offices,  freig"ht 
and  passengfer  depots,  round-houses,  shops,  and  freig^ht 
j^ards  within  or  adjacent  to  the  city  limits.  The  rail- 
road company  further  agreed  to  abolish  the  passenger 
transfer  business  then  existing  between  Norfolk  and 
West  Norfolk,  and  to  do  its  passenger  and  local  freight 
business  through  Portsmouth  exclusively. 

In  pursuance  of  authoritj'  conferred  upon  it  by  the 
general  assembly,  the  city  of  Portsmouth  ordered  an 
election  to  be  held  to  ascertain  the  sense  of  the  voters 
upon  this  proposition.  The  election  was  held,  the 
offer  of  the  company  was  accepted,  the  bonds  were 
issued,  the  road  was  built  from  Shoulders  Hill  to  the 
Seaboard  Cotton-Press  Company,  the  offices,  freight 
and  passenger  depots,  and  shops  were  located  in  ac- 
cordance with  the  contract,  which  seems  to  have  been 
executed  fully  and  in  good  faith  by  both  of  the  parties 
thereto  for  some  years  thereafter.  This  arrangement 
appears  to  have  been  advantageous  to  the  city  of  Ports- 
mouth. The  company,  however,  never  prospered. 
From  causes  which  need  not  be  discussed  it  became 
embarrassed,  and  finally  bankrupt,  and  on  the  3rd  of 
January,  1891,  B.  Newgass  &  Co.,  having  obtained  a 
judgment  against  it  for  a  very  large  sum,  instituted  in 
the  circuit  court  of  the  United  States  for  the  Eastern 
district  of  Virginia  a  suit  for  the  sale  of  the  property 
for  the  purpose  of  satisfying  their  judgment,  and 
caused  the  property  to  be  placed  in  the  hands  of  Alfred 
P.  Thom  and  Charles  B.  Cromwell,  as  receivers  of  the 
said  circuit  court.  In  the  meantime,  default  having 
been  made  in  the  payment  of  the  interest  upon  the 
bonds  secured  by  the  mortgage  to  the  Mercantile  Trust 
Company,  that  company  became  co-plaintiff  in  the  suit ; 
and  such  proceedings  were  had  in  the  cause  that  on 
the  20th  of  November,  1893,  a  decree  was  entered  for 
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the  sale  of  all  the  property  and  franchises  of  the  Atlan- 
tic &  Danville  Railroad  Company. 

Pursuant  to  the  terms  of  the  decree,  a  sale  was  made 
on  the  3rd  of  April,  1894,  and  at  the  sale  B.  Newg^ss 
&  Co.,  one  of  the  complainants,  and  O.  H.  Edinger, 
became  the  purchasers,  and  the  sale  was  confirmed  by 
a  decree  entered  on  the  26th  day  of  April,  1894.  By 
this  decree  Alfred  P.  Thom,  who,  by  the  death  of 
Charles  B.  Cromwell,  had  become  the  sole  receiver  of 
the  property,  was  ordered  to  continue  to  operate  the 
line  of  railway  after  the  sale  and  until  the  conveyance 
and  delivery  of  it  was  made  to  the  purchasers,  at  their 
risk  and  for  their  benefit. 

On  Aug-ust  1,  1894,  an  order  was  made  in  the  cause, 
which  directed  that  the  premises  and  property  should 
be  delivered  to  the  purchasers,  and  that  a  conveyance 
should  be  executed  of  all  the  works,  property,  and 
franchises  of  the  railroad  company.  On  the  2d  day  of 
Aug-ust,  1894,  a  conveyance  was  executed  in  accordance 
with  the  terms  of  the  decree,  and  the  purchasers 
adopted  in  the  deed  the  corporate  name  of  the  Atlantic 
&  Danville  Railway,  the  name  of  the  old  corporation, 
in  accordance  with  the  statute  of  Virginia  in  such  case 
made  and  provided  ;  and  the  Atlantic  &  Danville  Rail- 
way Company  became  a  corporation  in  the  state  of  Vir- 
g-inia,  and  has  since  operated  said  railwa5\ 

After  the  sale  had  been  made  and  confirmed  to  the 
purchasers,  and  before  the  execution  of  the  deed,  to 
wit,  on  the  16th  day  of  June,  1894,  the  purchasers  re- 
quested the  receiver  to  take  immediate  steps  to  abandon 
the  Portsmouth  terminal,  which  request  the  receiver 
submitted  to  the  court ;  and  thereupon  the  court  entered 
a  decree  that  the  receiver  *'be,and  is  hereby,  permitted 
to  abandon  the  city  of  Portsmouth  as  the  terminus  of 
the  Atlantic  &  Danville  Railway  Company,  and  the 
use  of  the  street  leading-  to  the  terminus  in  said  city, 
and  so  much  of  the  route  between  Shoulders  Hill  and 
Portsmouth  as  he  may  think  advisable."  This  order 
was  entered  on  the  16th  day  of  June,  and  on  the  27th 
day  of  June,  1894,  the  receiver,  pursuant  to  the  order, 
abandoned  the  city  of  Portsmouth  as  the  terminus  of 
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the  railway  company,  and  the  line  leading  to  its  termi- 
nal station  in  the  city,  and  removed  from  the  citj'-  of 
Portsmouth  all  the  railroad  tracks  of  the  company,  its 
shops  and  round-houses,  and  from  that  time  the  com- 
pany has  failed  and  refused  to  replace  the  tracks,  and 
to  establish  and  maintain  the  said  offices,  shops,  and 
round-houses  within  the  limits  of  the  city  of  Ports- 
mouth. 

It  further  appears  that  the  purchasers  were  fully  in- 
formed at  the  time  of  the  purchase  of  all  that  had  taken 
place  between  the  city  of  Portsmouth  and  the  railway 
company  with  respect  to  the  subscription  to  the  stock, 
the  issue  of  the  bonds,  and  of  the  consideration  moving" 
from  the  railway  company.  After  the  terminal  had 
been  established  in  Portsmouth  in  accordance  with  the 
terms  of  its  contract,  the  railway  company  became  sat- 
isfied that  the  facilities  afforded  were  altogether  inade- 
quate for  the  transaction  of  its  business,  and  that,  as 
compared  with  its  terminal  at  West  Norfolk,  it  was  far 
less  convenient,  and  in  every  way  less  desirable,  and  in 
the  opinion  of  the  officials  of  the  road  entailed  an  out- 
lay over  and  above  what  was  necessary  to  handle  the 
same  business  at  West  Norfolk  of  about  527,500  annu- 
ally, which  constituted  an  important  item  in  the  bur- 
den of  debt  by  which  the  road  was  finally  over- 
whelmed. 

At  the  time  of  the  sale  the  claims  allowed  by  the 
court,  and  having  priority  to  the  mortgage,  amounted 
to  $938,785.51.  More  than  the  debts  having  priority 
the  debt  due  by  the  mortgage  only  received  as  its  dis- 
tributive share  a  little  more  than  3  per  cent'.  We  have 
thus  stated  in  some  detail  the  principal  facts  connected 
with  this  controversy. 

We  are  of  opinion  that  the  contract  entered  into  be- 
tween the  Atlantic  &  Danville  Railway  Company  and 
the  city  of  Portsmouth  is  not  binding  upon  the  present 

company.  All  contracts  of  the  old  company 
^pIfc"fo?"' which  did  not  constitute  liens,  and  all  liens 
2il!Gi«li*'       which  were  subordinate   to  the   mortsfage 

which  was  executed  on  the  7th  of  Septem- 
ber, 1887,  to  the  Mercantile  Trust  Company  as  trustee. 
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cease  to  have  any  binding-  force  or  oblig-ation  upon  the 
purchaser  at  a  sale  under  that  mortgagee,  but  such  pur- 
chaser takes  the  property  free  of  and  discharged  from 
all  such  liens  and  contracts.  If  it  were  otherwise,  it 
would,  in  the  lang-uagfe  of  the  supreme  court  of  the 
United  States,  "put  an  end  to  purchases  of  railroads." 
See  Hoard  v.  Railway  Co.,  123  U.  S.  226,  36  Am.  & 
Eng-.  R.  Cas.  429,  where  the  court  says:  **The  per- 
sons who  purchased  the  railroad  at  the  mortgage  fore- 
closure sale  did  not  thereby,  under  any  statute  of  the 
state,  *  *  *  or  any  contract,  of  which  we  are 
aware,  become  obliged  to  pay  the  debts  and  perform 
the  obligations  of  the  railroad  company.  They  bought 
the  property  of  that  company  and  its  franchises,  and  if, 
as  such  purchasers,  they  thereby  became  bound  to  pay 
all  the  debts  and  perform  all  the  obligations  of  the  cor- 
poration whose  property  they  bought,  it  would  put  an 
end  to  the  purchases  of  railroads."  And  so  in  People 
V.  Rome,  W.  &  O.  R.  Co.,  103  N.  Y.  95,  28  Am.  & 
Eng.  R.  Cas.  35:  "  Such  a  contract  obligation  is  not  a 
lien  or  charge  upon  the  property  of  the  railroad  com- 
pany, and  does  not  devolve  upon  the  purchaser  of  the 
property  on  foreclosure  sale,  or  upon  a  new  corporation 
organized  under  the  statute  to  operate  the  road." 

As  is  well  said  in  respondent's  brief:  **  We  believe 
that  this  is  universally  recognized  as  law.  It  is  based 
on  reason  as  well  as  authority.  No  man  or  company 
can  be  allowed  to  mortgage  property,  and  then  destroy 
its  value  by  loading  it  up  with  obligations  created  after 
the  mortgage  is  made." 

In  entering  into  a  transaction  of  so  much  consequence 
with  an  insolvent  corporation  unable  to  comply  with  its 
engagements,  the  city  of  Portsmouth  may  have  been 
unwise,  imprudent,  or  unfortunate,  but  perhaps  has  no 
greater  right  to  complain  than  the  bondholders,  who 
must  content  themselves  with  3  per  cent,  upon  their 
demands. 

In  so  far,  therefore,  as  the  right  of  the  petitioners  to 
a  tnandamtis  is  supposed  to  flow  from  any  contract  en- 
tered into  between  the  city  of  Portsmouth  and  the  old 
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company  known  as  the  Atlantic  &  Danville  Railroad 
Company,  it  must  be  denied. 

By  the  charter  of  the  railroad  company  it  was  re- 
quired to  build  its  road  from  a  point  upon  its  main  line 
to  the  east  of  Hicksford  to  a  point  on  the  Elizabeth 
river  in  or  near  the  city  of  Norfolk,  or  in  or  near  the 

city  of  Portsmouth.  Under  its  charter  it 
If  TermTJiri* '*""  ^as  Compelled  to  make  its  terminal  on  the 

Elizabeth  river.  The  location  of  that  ter- 
minus was,  at  the  option  of  the  company,  a  point  in  or 
near  the  city  of  Norfolk,  or  in  or  near  the  city  of  Ports- 
mouth. It  chose  West  Norfolk,  which  is  on  the  Eliza- 
beth river,  about  three  miles  from  the  city  of  Ports- 
mouth, and  seven  miles  from  Shoulders  Hill ;  and  there 
established  its  depots  and  terminals.  It  was  the  duty 
of  the  company  under  its  charter*** to  build  a  railroad 
from  a  point  on  its  main  line  east  of  the  town  of  Hicks- 
ford *  *  *  to  a  point  on  the  Elizabeth  river."  It 
w-as  required  by  its  charter  to  have  but  one  terminal  on 
the  Elizabeth  river ;  and,  were  we  to  compel  it  to  re- 
establish its  line  into  the  city  of  Portsmouth,  in  accord- 
ance with  the  prayer  of  the  petition,  then  it  would 
either  be  compelled  to  maintain  two  terminal  points  on 
Elizabeth  river,  one  in  or  near  the  city  of  Norfolk,  and 
another  in  or  near  the  city  of  Portsmouth,  which  would 
be  to  impose  upon  it  a  duty  in  excess  of  that  required 
by  its  charter,  or  else  permit  it  to  abandon  the  point 
origfinally  selected  by  it  as  its  terminus,  and  make  a 
point  in  the  city  of  Portsmouth  its  sole  terminus,  when 
its  oblig"ation  is  equally  as  gfreat,  to  say  the  least,  to 
preserve  its  terminal  at  the  point  orig^inally  selected  by 
it  upon  the  Elizabeth  river,  when  it  exercises  the  privi- 
lege and  option  with  which  it  was  clothed  by  its  char- 
ter. 

We  are  of  opinion,  therefore,  that  in  so  far  as  the 
rigfht  of  the  petitioners  to  the  viandamiis  prayed  for 
depends  upon  the  duty  of  the  railway  company  to  estab- 
lish and  maintain  a  terminal  on  the  Elizabeth  river  in 
or  near  the  city  of  Norfolk,  or  in  or  near  the  city  of 
Portsmouth,  the  obligation  imposed  by  the  charter  is 


Am.  &  Eng.         SUCCEEDING  CORPORATIONS.  677 

R.  Cas. 

Sherwood  v.  Atlantic  &  D.  R.  Co. 

satisfied  by  the  construction  and  maintenance  of  its  ter- 
minal at  the  point  originally  selected  by  it  at  West 
Norfolk. 

The  railway  company  constructed  a  line  from  Shoul- 
■ders  Hill  to  Portsmouth  in  execution  of  the  contract 
which  it  had  entered  into  with  that  city,  and  for  several 
years  maintained  and  operated  it  from  Shoulders  Hill 
to  the  Seaboard  Cotton  Press  in  the  city  of  Ports- 
mouth ;  and  it  is  contended  by  petitioners  that  if  the 
company  cannot  be  compelled  to  maintain  and  operate 
this  line  as  its  principal  terminal,  it  comes  within  the 
-description  of  a  branch  road,  and  is  within  the  influence 
of  section  1234  of  the  Code,  as  amended  by  Acts  1891- 
92,  p.  623.     The  section,  as  amended,  is  as  follows  : 

"  The  corporation  created  by  or  in  consequence  of 
such  sale  and  conveyance  shall  succeed  to  all  such  fran- 
chises, rights,  and  privileges,  and  perform  all  such 
duties  as  would  have  been  had,  or  should  have  been 
performed,  by  the  first  company,  but  for  such  sale  and 
conveyance,  including*  the  duty  of  maintaining-  and 
operating*  any  branch  or  lateral  road  which  may  have 
been  constructed  and  operated  before  the  sale,  and  of 
transporting  freight  and  passengers  thereon,  save  only 
that  the  corporation  so  created  shall  not  be  entitled  to 
the  debts -due  to  the  first  company,  and  shall  not  be 
liable  for  any  debts  of,  or  claims  against,  the  said  first 
company  which  may  not  be  expressly  assumed  in  the 
contract  of  purchase,  and  the  whole  profits  of  the  bus- 
iness done  by  such  corporation  shall  belong  to  the  said 
purchaser  and  his  assigns." 

Section  1234,  as  it  is  found  in  the  Code  of  1887,  does 
not  contain  the  words,  "including  the  dutj'  of  maintain- 
ing and  operating  any  branch  or  lateral  road  which 
may  have  been  constructed  and  operated  before  the 
sale,  and  of  transporting  freight  and  passengers  there- 
on," and  the  contention  is  that  the  legislature,  in  intro- 
ducing by  way  of  amendment  the  language  quoted, 
intended  to  impose  upon  the  companj'  created  by  the 
sale  and  conveyance  not  only  all  the  duties  which 
should  have  been  performed  by  the  old  company,  but, 
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in  addition  thereto,  the  duty  of  operating*  any  branch 
or  lateral  road  which  had  been  constructed  and  opera- 
ted by  the  original  company  ;  and  it  is  insisted  that, 
unless  this  interpretation  be  placed  upon  the  amend- 
ment, it  is  wholly  inoperative  and  meaningless. 

It  is  true  that  the  present  Atlantic  &  Danville  Railway 
Company  is  a  corporation  created  by  and  in  consequence 
of  such  a  sale  and  conveyance  as  is  referred  to  in  the  sec- 
tion just  quoted,  and  that  it  has  succeeded  to  all  the 
franchises,  rights,  and  privileg'es,  'and  is  bound  to 
perform  all  such  duties  as  would  have  devolved  upon 
the  first  company  but  for  such  sale  and  conveyance; 
but  it  is  obvious  from  the  terms  of  the  statute  that  it 
was  not  intended  to  impose  upon  the  new  company  any 
additional  or  higher  duty  than  already  rested  upon  the 
orig-inal  company.  It  is  bound  to  perform  all  "such 
duties"  as  could  have  been  required  of  the  first  com- 
pany, but  only  such  duties  as  could  have  been  required 
of  the  orig'inal  company.  If  a  duty  rested  upon  the 
original  company  to  maintain  and  operate  the  line  from 
Shoulders  Hill  to  a  point  within  the  city  of  Portsmouth 
of  such  a  character  as  a  court  would  enforce  by  manda- 
iniiSy  then  the  new  company  is  equally  bound  to  per- 
form it,  and  is  equally  liable  to  be  compelled  to  do  so 
by  mandamus  or  other  appropriate  remedy.  *  It  is  nec- 
essary, therefore,  to  consider  whether  or  not  there  was 
a  duty  under  the  charter  resting"  upon  the  old  company 
which  the  courts  would,  by  mandamus^  compel  it  to 
perform,  to  operate  and  maintain  the  line  of  road  in 
question  from  Shoulders  Hill  to  a  point  in  the  city  of 
Portsmouth  ;  and  this  brings  us  to  consider  the  distinc- 
tion between  those  powers  and  duties  conferred  upon  a 
railroad  company  which  it  may  be  compelled  to  per- 
form and  those  of  a  merely  permissive  character. 

The  language  of  the  charter  is  :,  "That  the  said  cor- 
poration is  *  *  *  also  hereby  authorized  to  con- 
struct, equip,  maintain,  extend,  and  operate  its  railway 
from  any  point  on  its  main  line  east  of  the  town  of 
Hicksford  through  the  counties  *  *  *  and  Norfolk 
to  a  point  on  the  Elizabeth  river  either  iu  or  near  the 
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city  of  Norfolk  or  in  or  near  the  city  of  Portsmouth." 
Acts  1887,  p.  188. 

By  the  sixteenth  section  of  the  charter  (Acts  1887, 
Ex.  Sess.,  p.  191)  is  it  said  :  *'The  said  railway  is  au- 
thorized to  construct  branch  roads  in  this  state,  none 
of  which,  however,  shall  exceed  65  miles  in  length." 

We  have  shown  that  the  present  Atlantic  &  Danville 
Railway  Company,  coming*  into  existence  as  a  purchaser 
under  proceedings  in  a  suit  to  foreclose  a  mortgage, 
acquired  the  property  and  franchises  of  the  original 
railway  company  discharged  of  any  oblig*ation  growing- 
out  of  the  contract  between  the  old  company  and  the 
city  of  Portsmouth  ;  and  that  the  charter  of  the  old 
company  imposed  no  duty  upon  it  with  respect  to  main- 
taining a  terminal  at  Portsmouth  beyond  giving  it  the 
power  to  select  between  two  points, — one  in  or  near 
the  city  of  Norfolk,  and  the  other  in  or  near  the  city  of 
Portsmouth,  and  both  of  them  upon  the  Elizabeth  river; 
and  that  this  duty  imposed  by  the  charter  had  been 
fully  met  and  satisfied  by  the  selection,  in  the  first  in- 
stance, of  a  point  on  the  river  at  West  Norfolk  ;  and 
we  have  also  shown  that  the  duties  imposed  upon  the 
new  company  were  only  such  as  rested  upon  the  old 
company. 

In  placing*  this  construction  upon  section  1234  as 
amended,  we  are  not  unmindful  of  the  cardinal  rules 
which  apply  to  the  interpretation  of  statutes.  It  is  the 
duty  of  the  court  to  ascertain  the  intention  of  the  legis- 
lature, and  when  ascertained,  to  give  it  effect ;  and  in 
search  for  that  intent  it  is  its  duty  to  consider  the 
object  of  the  statute,  and  the  purpose  to  be  accom- 
plished. It  must  reach  the  intent,  however,  by  giving- 
to  the  words  used  their  ordinary  and  usual  significa- 
tion, and  to  every  word  and  every  part  of  the  statute, 
if  possible,  its  due  'effect  and  meaning.  It  cannot,  in 
order  to  accomplish  the  presumed  intent,  place  a  forced 
and  strained  construction  upon  the  language  used,  as 
that  would  be  to  enable  the  court  to  do  what,  in  its 
judg-ment,  the  legislature  ought  to  have  done,  rather 
than  to  interpret  and  enforce  what  the  legislature  had 
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done  ;  and  thus,  in  the  effort  to  apply  a  remedy  in  a 
particular  case,  arrogate  to  itself  a  power  susceptible 
of  gfreat  abuse.  The  intent  of  the  legislature,  there- 
fore, is  always  to  be  sought  for  by  giving  a  fair  con- 
struction to  the  language  used,  attributing  to  the  words 
their  ordinary  and  popular  meaning,  unless  it  plainly 
appears  that  they  were  used  in  some  other  sense. 

In  the  case  before  us  the  meaning  of  the  language 
used  seems  plain,  and  leads  to  no  conclusion  which 
can  be  deemed  absurd  in  itself,  or  necessarily  repug- 
nant to  the  legislative  intent.  It  is  true,  of  course,  if 
we  assume  as  a  premise  that  the  legislature  did 
intend  to  impose  an  additional  duty  upon  the  new 
company,  and  then  find  as  a  fact  that  it  failed 
to  accomplish  that  purpose,  that  the  repugnancy  is  es- 
tablished. But  why  make  such  an  assumption?  Why, 
we  may  ask,  should  any  additional  duty  have  been  im- 
posed upon  the  new  corporation?  The  mere  act  of 
organization  under  the  purchase  creates  no  new  neces- 
sity to  be  met  by  the  imposition  of  a  new  dutj"  or  ob- 
ligation. The  needs  of  the  community  remain  as  they 
were.  The  same  freight  is  to  be  moved,  and  the  same 
passengers  are  to  be  accommodated.  Why,  then, 
should  the  legislature  have  intended  to  create  a  duty  to 
be  discharged  by  the  purchaser  which  was  not  incum- 
bent upon  the  original  company?  Should  the  growth 
and  development  of  the  community  tributary  to  a  line 
of  railway  cause  a  demand  for  facilities  for  the  accom- 
modation of  traffic  which  it  is  able  but  unwilling  to 
furnish,  it  cannot  be  doubted  that  there  is  power  in  the 
legislature  and  courts  acting  within  their  appropriate 
spheres  to  compel  the  recalcitrant  corporation  to  pro- 
vide for  moving  the  freight  and  passengers  offered  it 
in  a  satisfactory  manner,  and,  indeed,  to  discharge  any 
and  all  duties  it  may  owe  to  the  public;  but  this 
power  would  only  be  exercised  in  case  of  necessity, 
and  not  arbitrarily,  where  no  public  necessit}'^  is  shown 
to  exist. 

It  may  be  that  the  object  of  the  amendment  was  to 
require  the  new  company  to  perform  the  duties  im- 
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posed  Upon  the  old  corporation  subsequent  to  the  exe- 
cution of  the  mortg-ag"e  or  other  lien  under  the  sale  to 
enforce  which  the  conveyance  was  made  and  the  new 
company  organized ;  and  to  prevent  the  new  compa.ny 
from  evading  the  performance  of  such  duties  by  the 
plea  that  it  claimed  under  liens  established  at  a  time 
when  the  old  corporation  had  not  been  subjected  to  the 
duty  to  be  imposed.  It  is  not  for  us,  however,  to  in- 
dulge in  mere  conjecture  as  to  the  motive  actuating  the 
legislature,  for  it  is  plain  that,  if  the  intent  was  to  im- 
pose upon  the  new  company  duties  which  at  no  time  at- 
tached to  the  old,  that  intent  has  not  been  expressed,  and 
we  cannot  interpolate  it  by  construction. 

We  have  been  unable  to  escape  the  conclusion  that 
the  act  requiring  the  new  company  to  perform  "all 
such  duties  as  *  *  *  should  have  been  performed  by 
the  first  company,  *  *  *  including  the  duty  of  main- 
taining and  operating  any  branch  or  lateral  road  which 
may  have  been  constructed  and  operated  before  the 
sale,"  does  not  impose  any  duty  upon  the  new  com- 
pany which  did  not  rest  upon  the  old  one. 

It  will  scarcely  be  contended  that  there  was  any 
dut}'^  imposed  upon  the  original  company  to  build  or  to 
operate  a  branch  line  from  Shoulders  Hill  to  a  point 
within  the  limits  of  the  city  of  Portsmouth.  It  is  true 
that  under  its  charter  it  was  permitted  to  build  a 
branch  line,  and  that,  in  order  to  induce  it 
to  build  this  branch,  the  city  of  Ports-  8»ne-iMd»Dni«. 
mouth,  under  authority  of  law,  subscribed 
S150,000  to  its  capital  stock  ;  but  this  fact  in  itself 
furnishes  a  strong  argument  against  the  existence  of 
the  duty  under  the  charter  to  build,  for  the  cit}^  of 
Portsmouth,  it  is  to  be  presumed,  would  have  compelled 
the  performance  of  the  duty  by  incuida7ni(s  had  it  ex- 
isted, rather  than  have  resorted  to  negotiation  and  bar- 
gain, and  in  the  end  pay  a  great  price  for  what  it 
might  have  demanded  as  a  right.  Under  the  charter 
the  company  was  permitted,  but  was  not  required,  to 
build  this  branch  from  Shoulders  Hill  to  the  city.  The 
idea,  howeiver,  seems  to  be  entertained  that,  though  it 
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was  not  a  duty  to  construct  this  branch   road,  yet  that* 
having-  been  constructed,  it  becomes  a  duty  to  maintain 
and   operate  it,  reg'ardless  of  all  consequences;    while 
on  behalf  of  the  company  the  contention  is  that,  having- 
fairly  tested   the  advantages  and  disad\'untages  of  op- 
erating the  branch   line  from  Shoulders  Hill  into  the 
city  of  Portsmouth,  the  determination  had  been  reached 
to  abandon  it,    because   its   maintenance   involved    the 
cost  of  keeping  two  terminals,  at  an  outlay  wholly  in- 
commensurate with  the  benefits  conferred  and  the  de- 
mands of   traffic  to  be  accommodated   by  it;  that  the 
business  of  the  road  did  not  justify  such  an   expendi- 
ture ;  and  to   continue  it  would  put  in  jeopardy  the  ex- 
istence of  the  road,  and  might  disable  it  to  perform  its 
duties  as  a  carrier  of  freight  and  passengers  on  other 
portions  of   its  line  ;  and  that  the  provision  made  for 
the  accommodation  of  the   passengers   and   freig-ht  re- 
ceived from  and  taken  to  the  city  of   Portsmouth  was 
under  the  condition  and  circumstances  reasonablj^  suf- 
ficient.    The  evidence  strongly  tends  to  maintain  these 
positions  of  the  respondent. 

In  Com.  V.  Pitch  burg  R.  Co.,  12  Gray,  (Mass.)  180, 
it  is  said  ; 

**It  is  plain  that  the  power  to  judge  of  what  is  nec- 
essary or  reasonable  in  the  premises  is,  except  in  those 
cases  where  the  legislature  has  expressly  intervened, 
in  the  first  instance,  in  the  corporation.  It  is  clear 
that  the  duty  required  is  not  more  than  to  meet  and 
supply  the  public  wants.  These  are  measured  by  the 
business  actually  done,  or  what  could  be  clearly  shown 
would  be  done  if  increased  facilities  w^ere  g-ranted. 
There  is  nothing  in  the  language  of  the  statutes  re- 
quiring, nor  can  any  just  implication  from  the  powers 
and  privileg^es  conferred  upon  the  corporation  require, 
that  trains  for  passengers  or  freight  should  be  pro- 
vided,  which  are  not  wanted,  or  which  the  business 
upon  the  road  would  utterly  fail  to  support.  *  *  * 

**It  would  seem  to  be,  therefore,  not  only  its  right, 
but  its  duty,  to  exercise  a  sound  discretion  in  the  use 
of  its  capital,   lest   by  exhausting  it  upon  trains   that 
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were  not  required  by  the  public  wants  it  should  de- 
prive itself  of  the  means  of  running-  at  reasonable  rates 
those  that  were. 

"The  point  is  made  in  the  argfument  for  the  com- 
monwealth that  because  for  a  time  the  respondents 
have  maintained  the  road  in  runningf  reg-ular  trains  for 
freight  and  passengers,  they  are  bound  to  continue  to 
run  until  authorized  by  the  legislature  to  stop.  We 
cannot  see  that  a  beginning  to  run  these  trains  ren- 
dered their  continuance,  at  whatever  cost  or  sacrifice, 
a  legal  duty.  It  might  be  more  plausibly  said  that  it 
was  the  duty  of  the  corporation,  after  a  road  was  built, 
to  make  the  trial  of  running  regular  trains  for  passen- 
gers and  freight ;  that  they  were  not  to  presume  before- 
hand that  the  business  would  be  inadequate  ;  that  it 
was  difficult  to  foresee  or  anticipate  all  the  business 
which  would  find  its  way  to  the  road,  and  therefore 
the  experiment  should  be  fairly  made.  But  when 
trial  had  been  fairly  made,  and  had  proved  disastrous, 
the  duty  would  have  been  discharged." 

See,  also,  Ror.  R.  R.  43  ;  State  v.  Sioux  City  &  P. 
R.  Co.,  7  Neb.  357,  374;  and  People  v.  Rome,  W.  & 
O.  R.  Co.,  103  N.  Y.  106,  28  Am.  &  Eng.  R.  Cas.  35. 

See,  also,  Mor.  Priv.  Corp.  §  1119,  where  it  is  said  : 
'*  The  duty  of  a  railroad  company  to  operatfe  its  road 
requires  it  merely  to  meet  the  public  wants  and  exi- 
gencies. If  there  is  not  sufficient  traffic  over  a  partic- 
ular line  of  road  to  pay  for  the  expense  of  running 
trains,  this  is  sufficient  evidence  that  the  public  do  not 
require  it  to  be  kept  in  operation  ;  and  in  such  case  the 
company  may  cease  operating  the  road,  unless  this  be 
contrary  to  the  express  terms  of  its  charter." 

In  Northern  Pac.  R.  Co.  v.  Washington  Territory, 
142  U.  S.  498,  499,  48  Am.  &  Eng.  R.  Cas.  475,  the 
court  uses  the  following  language  : 

"A  writ  of  nia7ida?n2is  to  compel  a  railroad  corpora- 
tion to  do  a  particular  act  in  constructing  its  road  or 
buildings,  or  in  running  its  trains,  can  be  issued  only 
when  there  is  a  specific  legal  duty  on  its  part  to  do  that 
act,  and  clear  proof  of  a  breach  of  that  duty. 
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**  If,  as  in  Railroad  Co.  t;.  Hall,  91  U.  S.  343,  the 
charter  of  a  railroad  corporation  expressly  required  it 
to  maintain  its  railroad  as  a  continuous  line,  it  may  be 
compelled  to  do  so  by  viandamits.  So,  if  the  charter 
requires  the  corporation  to  construct  its  road  and  to  run 
its  cars  to  a  certain  point  on  tide  water  (as  was  held  to 
be  the  case  in  State  %\  Hartford  &  N.  H.  R.  Co.,  29 
Conn.  538),  and  it  has  so  constructed  its  road,  and  used 
it  for  years,  it  may  be  compelled  to  continue  to  do  so. 
And  viandaimts  will  lie  to  compel  a  corporation  to  build 
a  bridgfe  in  accordance  with  an  express  requirement  of 
statute. 

'•  But,  if  the  charter  of  a  railroad  corporation  simply 
authorises  the  corporation,  without  requiring*  it,  to  con- 
struct and  maintain  a  railroad  to  a  certain  point,  it  has 
been  held  that  it  cannot  be  compelled  by  mandamus  to 
complete  or  to  maintain  its  road  to  that  point,  when  it 
would  not  be  remunerative." 

These  authorities,  which  seem  to  be  consonant  with 
reason,  establish  the  proposition  that  the  writ  of  manda- 
mus can  only  be  used  to  enforce  duties  and  obli^tions 
clearly  imposed  by  the  charter  or  gfeneral  law,  and  not 
to  enforce  and  establish  those  of  doubtful  expediency 
and  propriety. 

It  may  be  asked,  is  a  corporation  having"  constructed 
a  road  to  be  permitted  to  abandon  its  use  at  its  pleasure  ? 
"We  answer  that  it  is  not  to  be  apprehended  that  the 
corporation  will  abandon  any  part  of  its  line,  the  opera- 
tion of  which  is  found  remunerative  in  the  present,  or 
that  is  likely  to  become  so  in  the  future.  Where  the 
line  of  railway,  taken  as  a  whole,  cannot  be  profitably 
maintained  ;  where  its  operation,  when  discreetly  and 
economically  managed,  is  attended  with  loss, — it  is  dif- 
ficult to  perceive  how  a  court  can,  by^  mandamus  or 
otherwise,  compel  its  operation  to  be  continued.  If  the 
loss  is  the  result  of  improvident  and  unthrifty  manag-e- 
ment,  the  court  may,  at  the  suit  of  those  interested, 
take  charg-e  of  it  for  the  benefit  of  all  concerned,  and 
run  it  through  the  instrumentality  of  a  receiver  ;  but  if 
the  traffic  of  the  road  is  really  insufficient  to  support  a 
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wise  and  economical  administration  of  its  affairs,  there 
would  seem  to  be  no  escape  from  its  ultimate  abandon- 
ment. Such  cases  are  possible,  thoug"h  rare.  It  more 
frequently  happens,  however,  that  a  part  of  the  line 
becomes  unprofitable,  thoug'h  the  system  as  a  whole 
may  be  valuable.  In  such  an  event  the  court  will  in- 
quire, first,  as  to  the  positive  duties  imposed  by  the 
charter,  and  compel  their  performance  by  appropriate 
remedies,  while  with  respect-to  those  duties  which  were 
not  imposed  by  the  charter,  but  which  have  been 
assumed  by  the  corporation  under  permissive  g^rants  of 
power,  it  will  consider  all  the  circumstances  of  the  case, 
and  if  upon  the  facts  it  shall  appear  that  the  duty  un- 
fulfilled inflicts  no  particular  injury  or  hardship  upon 
those  who  make  the  complaint,  and  that  the  service 
which  they  receive  is  under  all  the  conditions  reason- 
ably adapted  to  their  needs,  while  the  performance  of 
the  duty  would  entail  a  burden  and  loss  upon  the  com- 
pany far  in  excess  of  any  benefit  conferred,  and  which 
might  in  its  ultimate  effect  embarrass  or  prevent  the 
performance  of  other  duties  with  respect  to  largfer  in- 
terests and  affecting  a  far  greater  number  of  citizens, 
the  court  will  withhold  its  hands.  This  proceeding, 
while  in  the  name  of  certain  citizens  of  Portsmouth,  is, 
in  effect,  on  behalf  of  the  commonwealth  ;  and  the 
courts  should  not  require  an  act  to  be  done  which,  while 
it  may  inure  to  the  benefit  of  a  few,  might  end  in  dis- 
aster to  the  interests  of  many. 

We  have  said  nothing  in  the  course  of  this  opinion 
with  respect  to  so  much  of  the  prayer  of  the  petition  as 
asks  for  the  re-establishment  in  the  city  of  Portsmouth 
of  the  depots,  roundhouses,  and  shops,  for,  if  the  peti- 
tioners have  not  made  out  a  case  for  the  restoration  of 
the  roadway,  it  is  yet  more  certain  that  they  have  failed 
to  present  a  case  calling  for  the  interference  of  the  court 
with  respect  to  the  other  subjects  of  their  contention. 

The  writ  of  inandainiis  is  refused. 
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Central  Park,  N.  &  E.  R.  Co.* 

^151 N.  y.  237.) 

Fares — Tender  of  Large  Amount — Reasonableness — Question  of 
Law. — A  passenger  on  a  street  car  when  called  upon  for  his  fare  of 
five  cents  replied  that  he  had  no  chang-e  less  than  five  dollars,  and 
tendered  it  to  the  conductor  who  declined  to  change  it  and  ejected 
him  from  the  car.  In  an  action  to  recover  for  such  ejection  it  was 
stipulated  at  the  trial  that  the  street-railway  company  had  a  rule 
requiring-  its  conductors  to  be  prepared  to  furnish  change  to  the 
amount  of  two  dollars,  that  such  rule  was  not  brought  to  the  atten- 
tion of  the  plaintiff,  and  that  there  was  no  rule  forbidding  the  giv- 
ing of  change  for  a  larger  amount.  There  was  evidence  that  the 
plaintiff  had  on  another  occasion  tendered  five  dollars  on  another 
line  and  received  change,  but  there  was  no  evidence  that  there  was 
a  custom  on  the  part  of  the  plaintiff  or  the  public  generally  of  ten- 
dering five  dollars  in  payment  of  a  five-cent  fare.  Held,  that  there 
was  no  evidence  to  warrant  the  submission  of  the  question  of  the 
reasonableness  of  the  tender  to  the  jury,  but  that  it  was  unreason- 
ble  as  a  matter  of  law. 

Appeal  from  New  York  city  and  county  court  of 
common  pleas,  general  term.     Affirmed. 

Samuel  H.  Ordvjay^  for  appellant. 
Henry  Thomftsoyi^  for  respondent. 

BartleTT,  J.  This  appeal  presents  a  novel  ques- 
tion, which  has  not  been  considered  by  this  court  in 
any  case  to  which  our  attention  has  been  called.  No 
opinion  was  written  in  the  court  below.  The  defend- 
ant corporation  operates  a  horse  railroad  in  the  city  of 
New  York  as  a  common  carrier  of  passengers.  On 
the  12th  of  January,  1889,  the  plaintiff  entered  one  of 
the  defendant's  cars  as  a  passenger,  and,  when  called 
upon  for  his  fare  of  five  cents,  found  that  the  smallest 
amount  of  money  in  his  possession  was  a  five-dollar 

*See  note  at  end  of  case. 
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bill.  The  plaintiflF  oflFered  the  bill  to  the  conductor, 
who  stated  :  '*I  am  not  supposed  to  chang-e  it.  You 
must  get  off."  To  this  the  plaintiff  replied:  **I 
won't  get  off.  You  must  put  me  off."  The  conduc- 
tor thereupon  put  the  plaintiff  off  the  car.  It  is  not 
claimed  that  he  used  any  more  violence  than  was  neces- 
sary, or  that  the  plaintiff  was  actually  injured  in  per- 
son or  property. 

The  transaction  was  undoubtedly  a  technical  assault 
and  battery,  and  the  plaintiff  seeks  in  this  action  to  re- 
cover his  damages  therefor.  It  may  be  conceded,  as 
was  urged  by  plaintiff's  counsel  in  his  very  able  argu- 
ment, that,  if  plaintiff  was  unlawfully  ejected  from  the 
car,  this  is  a  case  for  substantial  damages.  A  number 
of  points  were  discussed  at  the  bar,  but,  in  the  view 
we  take  of  this  case,  there  is  but  one  question  to  be 
considered.  The  plaintiff's  counsel  asked  to  go  to  the 
jury  on  several  questions,  and,  among  others,  the  fol- 
lowing:  ''Whether  the  five  dollars  was  in  this  case, 
and  under  the  circumstances  testified  to,  a  reasonable 
amount  for  the  plaintiff  to  tender  the  conductor  in  pay- 
ment of  his  fare?"  The  complaint  was  dismissed  at 
the  close  of  the  plaintiff's  case,  and  the  point  is  made 
whether  the  reasonableness  of  the  tender  of  five  dollars 
to  the  conductor  is  a  question  of  law  or  a  question  of 
fact  on  the  evidence.  It  was  stipulated  at  the  trial 
that  the  defendant  had  a  rule  requiring  its  conductors 
to  be  prepared  to  furnish  change  to  the  amount  of  two 
dollars,  and  that  such  rule  was  not  brought  to  the  at- 
tention of  plaintiff.  It  was  further  stipulated  that  there 
was  no  regulation  forbidding  the  conductors  to  make 
change  to  a  greater  extent  than  two  dollars.  On  cross- 
examination  of  the  plaintiff  he  testified  as  follows  : 
"Q.  Why  did  you  say  to  the  conductor,  before  making 
any  tender,  'I  have  only  got  a  five-dollar  bill'  ?  A. 
Well,  because  I  felt  rather  apologetic  about  offering 
that  large  amount,  because  I  didn't  knovv^  whether  it 
might  inconvenience  him  with  using  up  a  great  deal  of 
his  change  or  not,  and,  of  course,  I  wouldn't  have  of- 
fered five  dollars  if  I  had  anything  else,  and  I  wanted 
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to  explain  it."  It  thus  appears  that  the  plaintiff  re- 
jararded  his  offer  of  the  five-dollar  bill  as  unusual  and 
requiring"  explanation.  There  is  no  evidence  of  a  cus- 
tom on  the  part  of  the  plaintiff  or  the  public  of  tender- 
ing* to  defendant  five  dollars  in  payment  of  a  five-cent 
fare,  and  receiving*  the  chang-e,  nor  of  any  rule  of  the 
defendant  imposing*  upon  their  conductors  the  dutj-  of 
furnishing-  pasengers  with  change  in  so  large  an 
amount.  The  plaintiff  swore  to  one  occasion  when  he 
had  offered  a  five-dollar  bill  for  his  fare,  and  had  it 
changfed,  but  it  was  on  the  car  of  another  line.  There 
is  no  evidence  which  would  have  warranted  the  trial 
judgfe  in  submitting*  to  the  jury  the  question  whether 
the  plaintiff's  tender  of  the  five-dollar  bill,  under  the 
circumstances,  was  unreasonable.  On  the  evidence  as 
it  stands,  the  plaintiff's  tender  of  the  five-dollar  bill 
was  unreasonable  as  a  matter  of  law,  and  the  undis- 
puted facts  are.  not  of  such  a  nature  that  reasonable 
men  mig"ht  differ  in  reg-ard  to  the  inferences  proper  to 
be  drawn  from  them.  In  this  state  of  the  record  it  is 
well  settled  that  there  is  no  question  for  the  jurv. 
Vedder  v.  Fellows,  20  N.  Y.  126  ;  Hibbard  r.  Railroad 
Co.,  15  N.  Y.  455,  459,  460  ;  Avery  v.  Railroad  Co., 
121  N.  Y.  31,  44.  It  is  quite  apparent  that  a  carrier 
of  passeng-ers  must  make  and  enforce  such  reasonable 
rules  as  will  enable  it  to  dischargfe  its  duties  to  the 
g*eneral  public  in  a  proper  manner,  and  if  the  facts  are 
undisputed,  and  not  susceptible  of  different  inferences, 
the  question  of  their  reasonableness  ought  not  to  be 
submitted  to  a  jury,  who.  might  not  readily  understand 
the  reasons  upon  which  the  rule  is  sought  to  be  founded. 
If  the  question  is  treated  as  one  of  law,  uniformitj^  is 
secured, — a  matter  in  which  the  public  are  interested 
quite  as  much  as  the  corporations  who  are  carriers  of 
passengers.  In  the  case  at  bar  the  reasonableness  of 
the  rule  established  by  the  defendant  is  obvious.  In  a 
large  city  like  New  York,  the  round  trip  of  a  car  of 
any  street  line  means  a  very  considerable  number  of 
fares  paid  in,  and  the  necessity  for  the  conductor  to 
carry  and  pay  out  a  large  amount  of  small  change. 
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When  the  defendant  enacted  the  rule  requiring  its 
conductors  to  furnish  change  to  a  passenger  to  the 
amount  of  two  dollars,  it  did  all  that  could  reasonably 
be  expected  of  it  in  consulting*  the  convenience  of  the 
general  public,  and  it  would  be  unreasonable  and  bur- 
densome to  extend  the  amount  to  five  dollars.  It  would 
require  conductors  to  carry  a  large  amount  of  bills  and 
small  change  on  their  persons,  and  greatly  impede  the 
rapid  collection  of  fares.  It  is  not  necessary  that  a 
common  carrier  should  bring  home  to  each  passenger  a 
personal  knowledge  of  any  reasonable  and  just  rule  which 
it  is  seeking  to  enforce.  To  so  hold  would  render  the  en- 
forcement of  the  rule  impracticable.  We  have  been 
cited  to  but  one  case  holding  with  the  plaintiff  in  this 
action.  Barrett  v.  Railway  Co.,  81  Cal.  296.  We 
agree  with  the  learned  supreme  court  of  California  that 
a  passenger  upon  a  street  railroad  is  not  bound  to  ten- 
der the  exact  fare,  but  must  tender  a  reasonable  sum, 
and  the  carrier  must  accept  such  tender  and  furnish 
change  to  a  reasonable  amount ;  but  we  cannot  assent 
to  the  conclusion  that  a  tender  of  five  dollars  is  a  reas- 
onable sum.  It  is  quite  possible  that  there  existed 
local  reasons  for  the  decision  in  California,  as  the 
judge  writing  the  opinion  suggested  that  the  five-dollar 
gold  piece  was  practically  the  lowest  gold  coin  in  use 
in  that  section  of  the  country.  The  plaintiff  urges 
that  there  are  several  other  questions  than  the  one  of 
reasonableness  of  amount  tendered  that  should  have 
been  submitted  to  the  jury.  We  have  considered  these 
questions  in  the  light  of  the  record  as  it  stands,  and 
are  of  opinion  that  the  dismissal  of  the  complaint  was 
proper.  The  judgment  appealed  from  should  be  af- 
firmed, with  costs.     All  concur.     Judgment  aflSrmed. 


NOTE. 

Tender  of  Fare — Change.— The  plaintiff  g-ot  upon  the  train  with- 
out a  ticket,  and  when  asked  for  his  fare  declined  paying-  then,  as 
he  had  not  made  up  his  mind  how  far  he  should  go.  Defendant,  the 
conductor,  said  he  must  decide,  and  afterwards,  on  his  declining 
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again  on  the  same  ground,  stopped  the  train  and  put  him  oat,  at  a 
place  a  mile  and  a  quarter  from  the  last  station  and  within  half  a 
mile  of  a  house.  The  plaintiff  at  last  tendered  a  $20  gold  piece, 
telling  the  conductor  to  take  his  fare,  $1.35,  out  of  it.  //eld,  that 
the  plaintiff  had  refused  to  pay  his  fare,  within  the  meaning  of  the  14 
and  15  Vic.  Ch.  51,  sec.  21,  sub-sec.  6,  and  that  defendant  was  justi- 
fied in  what  he  did  ;  and  that  the  jury  having  found  for  the  plaint- 
iff, a  new  trial  was  granted  without  costs.  Fulton  v.  Grand  Trunk 
R.  Co.,  17  U.  C.  Q.  B.  428. 

A  passenger  on  a  street-car  is  not  bound  to  tender  the  exact 
amount  of  his  fare,  but  may  tender  any  reasonable  sum,  and  the 
conductor  must  furnish  change.  Five  dollars  is  not  an  unreason- 
able amount  to  tender.  Barrett  v.  Market  St.  R.  Co.,  40  Am.  & 
Eng.  R.  Cas.  671,  81  Cal.  2%. — Distinguishing  Fulton  v,  Grand 
Trunk  R.  Co.,  17  U.  C.  Q.  B.  428. 


Moss  et  UX. 

V. 

Philadelphia  Traction  Co. 

{Supreme  Court  of  Penftsylvania,  March  22 ^  ^Sgj.) 

Street  Railways — Injury  to  Child  in  Street.* — A  child  upwards  of 
three  years  old,  while  playing  in  the  street,  was  struck  and  killed  by 
a  street  car,  the  car  stopping  almost  instantly  after  the  child  was 
struck.  There  was  no  evidence  of  want  of  care  on  the  motorman*s 
part,  and  the  only  evidence  that  the  car  was  going  at  an  unusual 
rate  of  speed  consisted  in  indefinite  statements  by  various  witnesses 
as  to  the  rate  at  which  the  car  was  going,  //eld,  that  a  judgment 
of  nonsuit  was  properly  granted. 

Appeal  from  Philadelphia  county  court  of  common 
pleas.     Afflrmed, 

B.  Frank  Clapp  and  William  W.    Wiltbank^  for  ap- 
pellants. 
J.  Hovjard  Gendell,  for  appellee. 

Fell,  J.  It  is  unnecessary  to  consider  whether,  un- 
der the  circumstances  disclosed  by  the  testimony,  con- 
tributory neg-ligence  should  be  imputed  to  the  plaint- 

*See  notes  at  end  of  case. 
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iflFs  in  allowing"  their  child  to  escape  from  the  house, 
and  wander  in  the  street  unattended,  as  we  see  nothing* 
in  the  testimony  which  will  sustain  a  finding*  of  negli- 
g-ence  on  the  part  of  the  defendant  company.  A  child 
three  years  and  eig-ht  months  old  was  playing-  on  the 
street.  When  last  seen  by  any  of  the  witnesses  before 
the  accident,  she  was  jumping*  rope,  and  running*  across 
the  street  from  one  side  to  the  other,  and  at  some  dis- 
tance from  a  crossing*.  No  witness  called  saw  the  ac- 
cident. The  car  stopped  almost  immediately  after  the 
child  was  struck.  The  plaintiff's  case  rested  upon  the 
alleg*ation  that  the  car  was  run  at  undue  speed.  Of 
this  the  only  evidence  is  found  in  vag-ue  declarations  of 
the  witnesses,  who  admittedly  g*ave  no  attention  to  the 
car  as  it  approached  them.  'I^hese  witnesses  speak  of 
the  car  as  **  coming*  at  a  pretty  full  rate,"  '*  g'oing  un- 
usually fast,"  and  **  almost  as  fast  as  it  could."  The 
two  witnesses  who  undertook  to  state  how  many  miles 
per  hour  it  was  going*  admitted  on  cross-examination 
that  their  estimates  were  the  merest  conjectures,  that 
they  pzyd  no  attention  to  the  movements  of  the  car  ex- 
cept to  notice  that  it  was  coming  down  the  street. 
They  had  seen  the  child  playing*  on  the  street,  and  their 
attention  was  next  arrested  by  the  stopping*  of  the  car. 
The  accident  did  not  occur  at  a  crossingf.  There  is  no 
evidence  that  the  motorman  was  not  g*iving'  close  atten- 
tion to  his  duties,  or  that  the  child  could  have  been 
seen  by  him  in  a  position  of  danger,  until  the  moment 
of  the  accident ;  and  the  evidence  is  clear  that  the  car 
was  stopped  almost  instantly  after  the  child  was  struck. 
In  Woeckner  v.  Motor  Co.,  176  Pa.  St.  451,  cited  by 
the  appellants,  the  motorman  saw  the  child  approach- 
ing* the  track,  and  knew  of  the  danger  in  time  to  guard 
against  it.  He  went  on  after  he  could  have  stopped, 
assuming  that  the  child  would  not  cross  the  tracks.  In 
this  case  there  is  not  the  slightest  evidence  of  want  of 
care  on  the  part  of  the  motorman  either  before  or  after 
the  child  was  seen  by  him.  No  inference  of  negligence 
can  be  drawn  from  the  indefinite  statements  of  the  wit- 
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nesses  as  to  the  speed  of  the  car  which  is  not  repelled 
by  the  fact  that  the  movements  of  the  car  were  under 
such  complete  control  that  it  was  stopped  at  once.  The 
judgment  is  affirmed. 


NOTES. 

Children — Injured  in  Street — Contributory  Negligence. — See  2  Rap. 
&  Mack*s  Dig.  742-758  ;  notes  to  1  Am.  &  Eng.  K.  Cas.  157;  2  Id.  16; 
6  Id.  63;  31  Id.  419;  35  Id.  394 ;  1  Am.  &  Eng.  R.  Cas,  N.  S.,  257.  In 
Chicago  West  Division  R.Co.z/.Ryan,  43  Am.  &  Eng.  R.  Cas.  3%,  131 
111.  474,  it  was  held  that  if  a  child  ran  on  the  track  so  suddenly  that 
the  driver  has  no  such  notice  of  danger  as  to  give  him  an  opportu- 
nity to  avoid  the  injury  by  the  exercise  of  ordinary  care,  the  child 
could  not  recover.  See,  also,  Kennedy  v,  St.  Louis  R.  Co.,  43  Mo. 
App.  1. 

To  the  same  effect  as  the  principal  case,  Fleishman  v,  Neversink 
Mountain  R.  Co.,  174  Pa.  St.  510,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  261; 
Maschek  v,  St.  Louis  R.  Co.,  2  Am.  &  Eng.  R.  Cas.  38,  71  Mo.  276. 

But  the  duty  of  watchfulness  rests  upon  the  driver,  and  proof  that 
the  driver,  while  looking  backwards  at  a  car  which  had  just  passed, 
ran  over  a  boy,  is  evidence  of  negligence.  Collins  v.  South  Boston 
R.  Co.,  26  Am.  &  Eng.  R.  Cas.  371,  142  Mass.  301.  See,  also,  as  to 
inattentiveness  of  driver  and  cases  where  his  attention  was  diverted, 
Strutzel  V.  St.  Paul  City  R.  Co.,  47  Minn.  543  ;  Levy  v.  Dry  Docif, 
etc.,  R.  Co.,  35  N.  Y.  St.  Rep.  (Sup.  Ct.)  769,  58  Hun  (N.  Y.)  610. 
But  compare  Boland  v,  Missouri  R.  Co.,  36  Mo.  484,  where  the  child's 
danger  was  seen  by  bystanders  who  shouted  to  the  driver  to  stop, 
but  his  attention  being  turned  in  another  direction  where  he  antici- 
pated danger,  he  did  not  stop  until  the  child  w^as  killed.  The  com- 
pany was  held  not  liable.  This  case  was  disapproved  in  Battishill 
V.  Humphreys,  64  Mich.  494,  28  Am.  &  Eng.  R.  Cas.  597. 


Am.  &  Eng.  RAILROADS  IN  STREETS.  693 

R.  Cas. 

Mcllhaney  v.  Southern  R.  Co. 


McIlhaney 

V, 

Southern  R.  Co. 

(Supreme  Court  of  North  Carolina y  March  i6y  1897,) 

Railroads  in  Streets — Injury  to  Pedestrian — Negligence. — A  person 
walking  for  his  own  convenience  on  a  railroad  track  in  a  street, 
which  was  filled  by  tracks  and  with  the  risks  of  which  he  was 
familiar,  saw  an  engine  approaching,  and  stepped  off  that  track 
and  went  upon  another,  not  stopping  in  the  intervening  space 
which  was  used  by  the  public,  as  he  desired  to  avoid  the  steam  es- 
caping from  the  engine,  and  was  struck  and  injured  by  a  box  car, 
which  he  saw  and  believed  to  be  still,  backing  along  the  second 
track.  Heldj  that  the  plaintiff  was  guilty  of  negligence,  if  he 
would  have  been  safe  in  the  intervening  space. 

Appeal  from  Mecklenburg  county  superior  court. 
JSrror. 

G.  F.  Bason  and  J.  W.  Keerans^  for  appellant. 
BurwelU   Walker  dc  Cansler^  for  appellee. 

Montgomery,  J.  That  section  of  A  street  in 
Charlotte,  between  fifth  and  Trade  streets,  is  entirely 
occupied  by  two  tracks  of  the  defendant  company  and 
two  tracks  of  the  Seaboard  Air-Line  Railroad  Company, 
with  spaces  of  from  five  to  seven  feet  between  the 
tracks.  The  spaces  between  the  tracks  were  paved 
with  coal  dust,  and  afforded  a  good  walking  w^ay, — one 
better  than  the  sidewalks.  The  tracks  were  used  by 
the  respective  railroad  corporations  for  receiving  their 
trains,  shifting  their  cars,  and  other  similar  purposes. 
The  freight  depot  was  there  also.  The  night  on 
which  the  plaintiff  was  injured  was  a  dark  one  ;  so 
dark  that  the  cross-ties  could  not  be  seen.  It  was 
raining,  and  there  were  no  lights  on  the  street.  For 
his  own  convenience,  he  was  walking  upon  one  of  the 
tracks  of  the  Seaboard  Air  Line,  and,  seeing  an  engine 
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just  in  front,  stepped  off,  and  upon  the  space  between 
the  tracks  which  he  had  left  and  the  defendant's  track. 
The  engfine  was  exhausting*  steam,  and  the  plaintiff,  to 
escape  injury  from  that  source,  gfot  upon  the  track  of 
the  defendant.  Instantly,  almost,  he  was  knocked  off 
the  track,  and  his  leg  broken,  by  the  rear  box  car  of  a 
train  moving  backwards,  at  the  rate  of  between  two 
and  four  miles  an  hour.  He  testified  that  when  he  got 
upon  the  defendant's  track,  and,  looking,  saw,  about 
15  feet  off,  the  box  car,  there  was  no  light  on  the  car, 
and  no  bell  being  rung,  and  that  he  could  not  tell 
whether  the  car  was  moving  or  not.  The  defendant 
introduced  testimony  going  to  show  that  there  was  a 
watchman  on  the  lookout,  with  a  light,  at  the  end  of 
the  car.  The  following  issues  were  submitted  to  the 
jury :  (1)  Was  plaintiff  injured  by  defendant's  negli- 
gence,  as  alleged  ?  (2)  Did  plaintiff,  by  his  own  neg- 
ligence, contribute  to  his  injury,  as  alleged  in  the  com- 
plaint ?  (3)  If  plaintiff,  by  his  own  negligence,  con- 
tributed to  his  own  injury,  could  defendant,  by  the  ex- 
ercise of  ordinary  care,  and  notwithstanding  plaintiff's 
negligence,  have  prevented  the  injury  to  plaintiff  ?  (4) 
What  are  plaintiff's  damages  ?  The  case,  as  appears 
from  the  record,  was  well  tried,  and  the  charge  was 
very  full  and  clear  and  able.  But  we  are  of  the  opin- 
ion that  a  new  trial  must  be  had,  because  of  the  failure 
of  his  honor  to  give  an  instruction  prayed  by  the  de- 
fendant, which  is  in  these  words:  "If  the  jury  be- 
lieve that  plaintiff  would  have  been  safe  if,  after  step- 
ping from  the  Seaboard  track,  he  had  stopped  in  the 
space  between  that  track  and  the  defendant's  track,  it 
was  negligence  for  him  to  go  further,  and  place  him- 
self on  defendant's  track,  and  the  answer  to  the  second 
issue  should  be  *Yes.'  The  plaintiff  was  acquainted 
with  the  surroundings  at  the  section  of  A  street  where 
he  was  hurt,  and  he  knew  for  what  purposes  the  four 
railroad  tracks  on  that  street  were  used.  Although 
the  public  were  accustomed  to  use  the  street  and  the 
tracks  for  walking  ways,  yet  the  plaintiff  must  have 
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known  that  such  use  was  at  all  times  attended  with 
some  risk.  And  this  risk  was  necessarily  increased 
with  the  darkness  of  nigfht.  The  use  to  which  this 
street  was  put  was  a  standing-  warning-  to  pedestrians 
to  be  most  careful  when  they  undertook  to  walk 
through  it.  By  plaintiflF's  own  testimony  it  was  so 
dark  that  he  could  not  tell  whether  a  box  car  15  feet 
oflF  was  moving"  or  not,  although  he  says  that  he  stop- 
ped and  looked  at  it  particularly,  before  he  went  for- 
ward. It  was  early  in  the  night,  being  about  8  o'clock, 
and  he  had  seen  at  least  one  engine  and  train  and  hands 
at  work,  and  might  have  reasonably  supposed  that  the 
usual  work,  of  the  railroad  would  continue  for  some 
time.  When,  under  these  circumstances,  the  plaintiflF 
left  the  safe  walking  way  where  he  was, — ^a  place  pre- 
pared by  the  defendant,  and  where  no  harm  could  have 
come  to  him  had  he  continued  in  it, — the  night  being 
dark  and  it  raining,  with  no  lights  on  the  street,  and 
put  himself  on  the  defendant's  track,  he  was  negligent, 
and  contributed  to  his  own  injury.  This  is  not  the 
case  of  one  attempting  to  pass  at  a  railroad  crossing  in 
a  city.  If  a  person  should  approach  a  crossing  in  the 
nighttime,  and,  after  looking  and  listening,  should  see 
a  moving  train  or  car  upon  the  track,  apparently  at  a 
standstill,  without  a  light  on  the  end,  or  without  the 
engineer  or  watchman  making  some  other  sufficient 
signal,  he,  without  culpability,  might  attempt  the 
crossing,*  and,  if  injured  by  the  train,  he  would  be  en- 
titled to  recover  damages  for  the  injury.  Mayes  v. 
Railway  Co.,  119  N.  Car.  758;  Maginnis  v.  Railroad 
Co.,  52  N.  Y.  215.  But  it  must  be  borne  in  mind  that 
the  place  where  the  plaintiff  was  injured  was  not  a 
crossing,  but  upon  a  street  filled  up  with  four  railroad 
tracks,  and  constantly  used  for  railroad  purposes.  The 
facts  concerning  plaintiff's  conduct  were  undisputed, 
and  we  think  but  a  single  inference  could  be  drawn 
from  them  by  fair-minded  men,  and  that  is  that  a  pru- 
dent man  would  not  have  acted  as  the  plaintiff  did  on 
the  occasion   of   his   injury.     The  jury  found   the  de- 
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f  endant  to  be  neglig"ent,  and  the  plaintiff  not  guilty  of 
contributory  negligence,  and,  under  instructions  from 
his  honor,  did  not  consider  the  third  issue.  In  the  next 
trial  it  may  be  necessary  for  the  jury  to  consider  that 
issue,  if  the  testimony  is  unchanged.  Error.  New 
trial. 


Warner 

V, 

Texas  &  P.  R.  Co.* 

(164  U,  S.  418,) 

Oral  Contract — Statute  of  Frauds. — It  was  verbally  ag-rced  be- 
tween an  individual  and  a  railway  company  that,  if  the  former 
would  furnish  the  ties  and  g-rade  the  ground  for  a  switch,  the  rail- 
way company  would  put  down  the  iron  rails  and  maintain  the 
switch  for  his  benefit  for  shipping  purposes  as  long  as  he  needed  it. 
Heldy  that  such  agreemeilt  is  not  within  the  statute  of  frauds  as  an 
•*  agreement  which  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making;'  thereof." 

Same — Grant  of  Easement. — Such  agreement  was  not,  in  the 
meaning  of  the  Texas  statute  of  frauds,  a  grant  or  conveyance  by 
the  railway  company  of  an  estate  of  inheritance,  and  for  a  term  of 
more  than  one  year,  in  lands. 

In  Error  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

This  was  an  action  broug-ht  May  9,  1892,  by  Warner 
against  the  Texas  &  Pacific  Railway  Company,  a  cor- 
poration created  by  the  laws  of  the  United 
States,  upon  a  contract  made  in  1874,  by 
which  it  was  ag-reed  between  the  parties  that,  if  the 
plaintiff  would  grade  the  ground  for  a  switch,  and  put 
on  the  ties,  at  a  certain  point  on  the  defendant's  rail- 
road, the  defendant  would  put  down  the  rails  and 
maintain  the  switch  for  the  plaintiff's  benefit  for  ship- 
ping purposes  as  long  as  he  needed  it.     The  defendant 

*See  notes  at  end  of  case. 
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pleaded  that  the  contract  was  oral,  and  within  the 
statute  of  frauds,  because  it  was  '*  not  to  be  performed 
within  one  year  from  the  making*  thereof,"  and  because 
it  was  '*  a  g-rant  or  conveyance  by  this  defendant  of  an 
estate  of  inheritance,  and  for  a  term  of  more  than  one 
yesLV,  in  lands." 

At  the  trial,  the  plaintiff,  being  called  as  witness  in 
his  own  behalf,  testified  that  prior  to  the  year  1874  he 
had  been  engaged  in  the  lumbering  and.  milling  busi- 
ness in  Iowa  and  in  Arkansas,  and,  in  contemplation  of 
l>reaking  up  and  consolidating  his  business,  came  to 
"Texas,  and  selected  a  point,  afterwards  known  as 
'*  Warner's  Switch,"  as  a  suitable  location,  provided  he 
could  obtain  transportation  facilities  ;  that  he  found  at 
that  point  an  abundance  of  fine  pine  timber,  and,  three 
miles  back  from  the  railroad,  a  stream,  known  as  **Big 
Sandy  Creek,"  peculiarly  adapted  to  floating  logs,  and 
lined  for  many  miles  above  with  pine  timber  ;  that  in 
1874  the  defendant's  agent,  after  conversing  with  him 
about  his  experience  in  the  lumber  business,  the  capac- 
ity of  his  mill,  and  the  amount  of  lumber  accessible 
from  the  proposed  location,  made  an  oral  contract  with 
him,  by  which  it  was  agreed  that,  if  he  would  furnish 
the  ties  and  grade  the  ground  for  the  switch,  the  de- 
fendant would  put  down  the  iron  rails  and  maintain  the 
switch  for  the  plaintiff's  benefit  for  shipping  purposes, 
as  long  as  he  needed  it ;  that  the  plaintiff  immediately 
graded  the  ground  for  the  switch,  and  got  out  and  put 
down  the  ties,  and  the  defendant  put  down  the  iron  rails, 
and  established  the  switch  ;  and  that  the  plaintiff,  on 
the  faith  of  the  continuance  of  transportation  facilities 
at  the  switch,  put  up  a  large  sawmill,  bought  many 
thousand  acres  of  land  and  timber  rights  and  the  water 
privileges  of  Big  Sandy  creek,  made  a  tram  road  three 
miles  long  from  the  switch  to  the  creek,  and  otherwise 
expended  large  sums  of  money,  and  sawed  and  shipped 
large  quantities  of  lumber,  until  the  defendant,  on  May 
19,  1887,  while  its  road  was  operated  by  receivers,  tore 
up  the  switch  and  ties,  and  destroyed  his  transportation 
facilities,  leaving  his  lands  and  other  property  without 
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any  connection  with  the  railroad.  His  testimony  also 
tended  to  prove  that  he  had  thereby  been  injured  to  the 
amount  of  more  than  $50,000,  for  which  the  defendant 
was  liable,  if  the  contract  sued  on  was  not  within  the 
statute  of  frauds. 

On  cross-examination,  the  plaintiff  testified  that  when 
he  made  the  contract  he  expected  to  engfag-e  in  the 
manufacture  of  lumber  at  this  place  for  more  than  one 
year,  and  to  stay  there,  and  to  have  a  site  for  lumber 
there,  as  long*  as  he  lived  ;  and  that  he  told  the  defend- 
ant's agent,  in  the  conversation  between  them  at  the 
time  of  making-  the  contract,  that  there  was  lumber 
enough  in  sight  on  the  railroad  to  run  a  mill  for  10 
years,  and  by  moving  back  to  the  creek  there  would  be 
enough  to  run  a  mill  for  20  years  longer. 

No  other  testimony  being  offered  by  either  party 
bearing  upon  the  question  whether  the  contract  sued  on 
was  within  the  statute  of  frauds,  the  circuit  court, 
against  the  plaintiff's  objection  and  exception,  ruled 
that  the  contract  was  within  the  statute,  instructed  the 
jury  to  find  a  verdict  for  the  defendant,  and  rendered 
judgment  thereon,  which  was  affirmed  by  the  circuit 
court  of  appeals,  upon  the  ground  that  the  contract  was 
within  the  statute  of  frauds,  as  one  not  to  be  performed 
within  a  year.  Warner  v.  Texas,  etc.,  R.  Co.,  13  U. 
S.  App.  236.     The  plaintiff  sued  out  this  writ  of  error. 

Horace  Chilton^  for  plaintiff  in  error. 
John  F.  Dillon^  for  defendant  in  error. 

Mr.  Justice  Gray,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  statute  of  frauds  of  the  state  of  Texas,  re-enact- 
ing, in  this  particular,  the  English  statute  of  29  Car. 
II.  c.  3,  §  4  (1677),  provides  that  no  action  shall  be 
brought  **  upon  any  agreement  which  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making 
thereof,"  unless  the  ''agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  by  some  person  by  him  there- 
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unto  lawfully  authorized."  Tex.  St.  Jan.  18,  1840  ;•  1 
Pasch.  Dig-.  (4th  Ed.)  art.  3875  :  Rev.  St.  1879,  art. 
2464  ;  Bason  v.  Huphart,  2  Tex.  476,  480. 

This  case  has  been  so  fully  and  ably  arg-ued,  and  the 
construction  of  this  clause  of  the  statute  of  frauds  has 
so  seldom  come  before  this  court,  that  it  will,  be  useful, 
before  considering*  the  particular  contract  now  in  ques- 
tion, to  refer  to  some  of  the  principal  decisions  upon  the 
subject  in  the  courts  of  England,  and  of  the  several 
states. 

In  the  earliest  reported  case  in  Eng'land  upon  this 
clause  of  the  statute  rega.rd  seems  to  have  been  had  to 
the  time  of  actual  performance  in  deciding-  that  an  oral 
ag-reement  that,  if  the  plaintiff  would  procure  a  mar- 
riag-e  between  the  defendant  and  a  certain  lady,  the  de- 
fendant would  pay  him  50  guineas,  was  not  within  the 
statute  ;  Lord  Holt  saying- :  **  Thoug^h  the  promise 
depends  upon  a  contingent,  the  which  may  not  happen 
in  a  long  time,  yet,  if  the  contingent  happen  within  a 
year,  the  action  shall  be  maintainable,  and  is  not  within 
the  statute."  Prancam  x\  Poster,  Skin.  326;  Id., 
Holt  25. 

A  year  later,  another  case  before  Lord  Holt  pre- 
sented the  question  whether  the  words,  ''agreement 
not  to  be  performed  within  one  year,"  should  be  con- 
strued as  meaning  every  agreement  which  need  not  be 
performed  within  the  year,  or  as  meaning  only  an 
agreement  which  could  not  be  performed  within  the 
year,  and  thus,  according  as  the  one  or  the  other  con- 
struction should  be  adopted,  including  or  excluding  an 
agreement  which  might  or  might  not  be  performed 
within  the  year,  without  regard  to  the  time  of  actual 
performance.  The  latter  was  decided  to  be  the  true 
construction. 

That  was  an  action  upon  an  oral  agreement,  by 
which  the  defendant  promised,  for  one  guinea  paid, 
1»  pay  the  plaintiff  so  many  at  the  day  of  his  mar- 
riage ;  and  the  marriage  did  not  happen  within  the 
year.  The  case  was  considered  by  all  the  judges. 
Lord  Holt  "was  of    opinion  that  it  ought  to  have 
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been  in  writing,  because  the  desig-n  of  the  statute  was, 
not  to  trust  to  the  memory  of  witnesses  for  a  longer 
time  than  one  j^ear.*'  But  the  great  majority  of  the 
judges  were  of  opinion  that  the  statute  included  those 
agreements  only  that  were  impossible  to  be  performed 
within  the  year,  and  that  the  case  was  not  within  the 
statute,  because  the  marriage  might  have  happened 
within  a  year  after  the  agreement ;  and  laid  down  this 
rule  :  * 'Where  the  agreement  is  to  be  performed  upon 
a  contingent,  and  it  does  not  appear  within  the  agree- 
ment that  it  is  to  be  performed  after  the  year,  then  a 
note  in  writing  is  not  necessary,  for  the  contingent 
might  happen  within  the  year  ;  but  where  it  appears  by 
the  whole  tenor  of  the  agreement  that  it  is  to  be  per- 
formed after  the  year,  there  a  note  is  necessary." 
Peter  v,  Compton,  Skin.  353;  Id.,  Holt,  326,  cited  by 
Lord  Holt  in  Smith  x\  Westall,  1  Ld.  Raym.  316, 
317 .  Anonymous,  Comyn,  Rep.  49,  50 ;  Comb.  463. 

Accordingly,  about  the  same  time,  all  the  judges  held 
that  a  promise  to  pay  so  much  money  upon  the  return 
of  a  certain  ship,  which  ship  happened  not  to  return 
within  two  years  after  the  promise  made,  was  not  with- 
in the  statute,  **for  that  by  possibility  the  ship  might 
have  returned  within  a  year  ;  and  although  by  accident 
it  happened  not  to  return  so  soon,  yet,  thej^  said,  that 
clause  of  the  statute  extends  only  to  such  promises 
where,  by  the  express  appointment  of  the  party,  the 
thing  is  not  to  be  performed  within  a  year."  Anony- 
mous, 1  Salk.  280. 

Again,  in  a  case  in  the  king's  bench  in  1762,  an 
agreement  to  leave  money  by  will  was  held  not  to  be 
within  the  statute,  although  uncertain  as  to  the  time  of 
performance.  Lord  Mansfield  said  that  the  law 
was  settled  by  the  earlier  cases.  Mr.  Justice  Deni- 
SON  said  :  ''The  statute  of  frauds  plainly  means  an 
agreement  not  to  be  performed  within  the  space  of  a 
year,  and  expressly  and  specifically  so  agreed.  A 
contingency  is  not  within  it ;  nor  any  case  that  depends 
upon  contingency.  It  does  not  extend  to  cases  where 
the  thing  only  may  be  performed  within  the  year  ;  and 
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the  act  cannot  be  extended  further  than  the  words  of 
it."  And  Mr.  Justice  Wilmot  said  that  the  rule 
laid  down  in  1  Salk.  280,  above  quoted,  was  the  true 
rule.  Fenton  x^.  Emblers,  3  Burr.  1278;  Id.,  1  W. 
Bl.  353. 

It  thus  appears  to  have  been  the  settled  construction 
of  this  clause  of  the  statute  in  England,  before  the 
Declaration  of  Independence,  that  an  oral  ag-reement 
which,  according-  to  the  intention  of  the  parties,  as 
shown  by  the  terms  of  the  contract,  migfht  be  fully 
performed  within  a  year  from  the  time  it  was  made, 
was  not  within  the  statute,  althougfh  the  time  of  its 
performance  was  uncertain,  and  mig^ht  probably  ex- 
tend, and  be  expected  by  the  parties  to  extend,  and  did 
in  fact  extend,  beyond  the  year. 

The  several  states  of  the-  Union,  in  re-enactingf  this 
provision  of  the  statute  of  frauds  in  its  orig-inal  words, 
must  be  taken  to  have  adopted  -the  known  and  settled 
construction  which  it  had  received  by  judicial  decisions 
in  Eng-land.  Tucker  v.  Oxley,  5  Cranch,  (U.  S.)  34, 
42 ;  Pennock  v.  Dialogue.  2  Pet.  (U.  S.)  1,  18 ;  Mc- 
Donald V.  Hovey,  110  U.  S.  619,  628.  And  the  rule 
established  in  Eng-land  by  those  decisions  has  ever 
since  been  g-enerally  recog-nized  in  Eng-land  and  Amer- 
ica, althoug-h  it  may,  in  a  few  instances,  have  been 
warped  or  misapplied. 

The  decision  in  Boydell  v.  Drummond,  11  East,  142> 
which  has  been  sometimes  supposed  to  have  modified 
the  rule,  was  really  in  exact  accordance  with  it.  In 
that  case  the  declaration  alleg-ed  that  the  Boydells  had 
proposed  to  publish  by  subscription  a  series  of  larg-e 
prints  from  some  of  the  scenes  of  Shakespeare's  plays 
in  eighteen  numbers  containing  four  plates  each,  at  the 
price  of  three  guineas  a  number,  payable  as  each  was 
issued,  and  one  number,  at  least,  to  be  annually  pub- 
lished after  the  delivery  of  the  first  ;  and  that  the  de- 
fendant became  a  subscriber  for  one  set  of  prints,  and 
accepted  and  paid  for  two  numbers,  but  refused  to  ac- 
cept or  pay  for  the  rest.  The  first  prospectus  issued 
by  the  publishers  stated  certain  conditions,  in  substance 
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as  set  out  in  the  declaration,  and  others  showing*  the 
magfnitude  of  the  undertaking-,  and  that  its  completion 
would  unavoidably  take  a  considerable  time.  A  second 
prospectus  stated  that  one  number,  at  least,  should  be 
published  annually,  and  the  proprietors  were  confident 
that  they  should  be  enabled  to  produce  two  numbers 
within  the  course  of  every  year.  The  book  in  which 
the  defendant  subscribed  his  name  had  only,  for  its 
title,  ''Shakespeare  Subscribers.  Their  signatures," 
without  any  reference  to  either  prospectus.  The  con- 
tract was  held  to  be  within  the  statute  of  frauds,  as  one 
not  to  be  performed  within  a  year,  because,  as  was 
demonstrated  in  concurring  opinions  of  Lord  Ellen- 
BOROUGH  and  Justices  Grose,  Le  Blanc,  and  Bay- 
ley,  the  contract,  according  to  the  understanding  and 
contemplation  of  the  parties,  as  manifested  bj-  the 
terms  of  the  contract,  was  not  to  be  fully  performed 
(by  the  completion  of  the  whole  work)  within  the  year; 
and  consequently,  a  full  completion  within  the  year, 
even  if  physically  possible,  would  not  have  been  ac- 
cording to  the  terms  or  the  intent  of  the  contract,  and 
could  not  have  entitled  the  publishers  to  demand  imme- 
diate payment  of  the  whole  subscription. 

In  Wells  r.  Horton,  4  Bing.  40  ;  Id.,  12  Moore C.  P. 
177, — it  was  held  to  be  settled  by  the  earlier  authori- 
ties that  an  agreement  by  which  a  debtor,  in  considera- 
tion of  his  creditor's  agreeing  to  forbear  to  sue  him 
during  his  lifetime,  promised  that  his  executor  should 
pay  the  amount  of  the  debt,  was  not  within  the  statute; 
and  Chief  Justice  Best  said  :  "The  present  case  is 
clearly  distinguishable  from  Boydell  v.  Drummond, 
where,  upon  the  face  of  the  agreement,  it  appeared  that 
the  contract  was  not  to  be  executed  within  a  year." 

In  Souch  V.  Strawbridge,  2  C.  B.  808,  a  contract  to 
support  a  child,  for  a  guinea  a  month,  as  long  as  the 
child's  father  should  think  proper,  was  held  not  to  be 
within  the  statute,  which,  as  Chief  Justice  Tindal 
said,  "  speaks  of  *any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making 
thereof ;'  pointing  to  contracts  the  complete  perform- 
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ance  of  which  is  of  necessity  extended  beyond  the  space 
of  a  year.  That  appears  clearly  from  the  case  of  Boy- 
dell  V,  Drummond,  the  rule  to  be  extracted  from  which 
is  that,  when  the  agreement  distinctly  shows,  upon  the 
face  of  it,  that  the  'parties  contemplated  its  perform- 
ance to  extend  over  a  greater  space  of  time  than  one 
year,  the  case  is  within  the  statute ;  but  that,  where 
the  contract  is  such  that  the  whole  may  be  performed 
within  a  year,  and  there  is  no  express  stipulation  to  the 
contrary,  the  statute  does  not  apply." 

In  Murphy  v.  O'Sullivan,  11  Ir.  Jur.  N.  S.  Ill,  the 
court  of  exchequer  chamber  in  Ireland,  in  a  series  of 
careful  opinions  by  Mr.  Justice  O'Hagan  (afterwards 
Lord  Chancellor  of  Ireland),  Baron  Pitzgerai,d, 
Chief  Baron  Pigot,  and  Chief  Justice  Monahan, 

reviewing  the  English  cases,  held  that  under  the  Irish 
statute  of  frauds  of  7  Wm.  Ill,  c.  12  (which  followed 
in  this  respect  the  words  of  the  English  statute),  an 
agreement  to  maintain  and  clothe  a  man  during  his  life 
was  not  required  to  be  in  writing. 

In  the  recent  case  of  McGregor  v.  McGregor,  21  Q. 
B.  Div.  424,  the  English  court  of  appeal  held  that  a 
lawful  agreement  made  between  husband  and  wife,  in 
compromise  of  legal  proceedings,  by  which  they  agreed 
to  live  apart,  the  husband  agreeing  to  allow  the  wife  a 
weekly  sum  for  maintenance,  and  she  agreeing  to  main- 
tain herself  and  her  children,  and  to  indemnify  him 
against  any  debts  contracted  by  her,  was  not  within 
the  statute.  Lord  Esher,  M.  R.,  thought  the  true 
doctrine  on  the  subject  was  that  laid  down  by  Chief 
Justice  Tindal  in  the  passage  above  quoted  from 
Souch  i;..Strawbridge.  Lord  Justice  Lindley  said  : 
**The  provisions  of  the  statute  have  been  construed  in 
a  series  of  decisions  from  which  we  cannot  depart.  The 
effect  of  these  decisions  is  that,  if  the  contract  can  by 
possibility  be  performed  within  the  year,  the  statute 
does  not  apply."  Lord  Justice  Bo  wen  said  :  ''There 
has  been  a  decision  which  for  200  years  has  been  ac- 
cepted as  the  leading  case  on  the  subject.  In  Peter  v, 
Compton,  it  was  held  that  '  an  agreement  that  is  not  to 
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be  performed  within  the  space  of  a  year  from  the  mak^ 
in^  thereof '  means  in  the  statute  of  frauds,  an  agree- 
ment which  appears  from  its  terms  to  be  incapable  of 
performance  within  the  year."  And  each  of  the  three 
judges  took  occasion  to  express  approval  of  the  decision 
in  Murphy  v,  O'Sullivan,  above  cited,  and  to  disap- 
prove the  opposing-  decision  of  Hawkins,  J.,  in  Davey 
r.  Shannon,  4  Exch.  Div.  81. 

The  cases  on  this  subject  in  the  courts  of  the  several 
states  are  grenerally  in  accord  with  the  Eng-lish  cases 
above  cited.  They  are  so  numerous,  and  have  been  so 
fully  collected  in  Browne  on  the  Statute  of  Frauds 
(5th  Ed.  c.  13),  that  we  shall  refer  to  but  few  of  them, 
beyond  those  cited  by  counsel  in  the  case  at  bar. 

In  Peters  v,  Westboroug-h,  19  Pick.  364,  an  ag"ree- 
ment  to  support  a  girl  12  years  old  until  she  was  18 
was  held  not  to  be  within  the  statute.  Mr.  Justice 
Wilde,  in  delivering- judg-ment,  after  quoting*  Peter  r. 
Compton,  Penton  v.  Em  biers,  and  Boydell  v.  Drum- 
mond,  above  cited,  said:  '*From  these  authorities  it 
appears  to  be  settled  that,  in  order  to  bring*  a  parol 
agreement  within  the  clause  of  the  statute  in  question, 
it  must  either  have  been  expressly  stipulated  by  the 
parties,  or  it  must  appear  to  have  been  so  understood 
by  them,  that  the  ag-reement  was  not  to  be  performed 
within  a  year.  And  this  stipulation  or  understandings 
is  to  be  absolute  and  certain,  and  not  to  depend  upon 
any  conting-ency.  And  this,  we  think,  is  the  clear 
meaning-  of  the  statute.  In  the  present  case,  the  per- 
formance of  the  plaintiff's  ag-reement  with  the  child's, 
father  depended  on  the  conting-ency  of  her  life.  If  she 
had  continued  in  the  plaintiff's  service,  and  he  had  sup- 
ported her,  and  she  had  died  within  a  year  after  the 
making  of  the  ag-reement,  it  would  have  been  fully  per- 
formed. And  an  ag-reement  by  parol  is  not  within  the 
statute  when,  by  the  happening  of  any  conting-ency,  it 
mig-ht  be  performed  within  a  year." 

In  many  other  states,  ag-reements  to  support  a  per- 
son for  life  have  been  held  not  to  be  within  the  statute. 
Browne,  St.  Frauds,  c.  13,  §  276.     The  decision  of  the 
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supreme  court  of  Tennessee  in  Deaton  v.  Coal  Co.,  12 
Heisk.  (Tenn.)  650,  cited  by  the  defendant  in  error,  is 
opposed  to  the  weight  of  authority. 

In  Roberts  v.  Rockbottom  Co.,  7  Met.  (Mass.)  46, 
Chief  Justice  Shaw  declared  the  settled  rule  to  be 
that,  "  when  the  contract  may,  by  its  terms,  be  fully 
performed  within  the  year,  it  is  not  void  by  the  statute 
of  frauds,  although  in  some  contingencies  it  may  ex- 
tend beyond  a  year  ";  and  stated  the  case  then  before 
the  court  as  follows:  "The  contract  between  the 
plaintiflF  and  the  company  was  that  they  should  employ 
him,  and  that  he  should  serve  them,  upon  the  terms 
agreed  on,  five  years,  or  so  long  as  Leforest  should  con- 
tinue their  agent.  This  is  a  contract  which  might 
have  been  fully  performed  within  the  year.  The  legal 
effect  is  the  same  as  if  it  were  expressed  as  an  agree- 
ment to  serve  the  company  so  long  as  Leforest  should 
continue  to  be  their  agent,  not  exceeding  five  years  ; 
though  the  latter  expression  shows  a  little  more  clearly 
that  the  contract  might  end  within  a  year,  if  Leforest 
should  quit  the  agency  within  that  time." 

In  Blanding  v.  Sargent,  33  N.  H.  239,  the  court 
stated  the  rule,  as  established  bv  the  authorities  else- 
where,  and,  therefore,  properly  to  be  considered  as 
adopted  by  the  legislature  of  New  Hampshire  when 
re-enacting  the  statute,  to  be  that  "the  statute  does  not 
apply  to  any  contract,  unless  by  its  express  terms  or 
by  reasonable  construction  it  is  not  to  be  performed — 
that  is,  incapable  in  any  event  of  being  performed — 
within  one  year  from  the  time  it  is  made"  ;  and  that 
"if,  by  its  terms,  or  by  reasonable  construction,  the 
contract  can  be  fully  performed  within  a  year,  although 
it  can  only  be  done  by  the  occurrence  of  some  contin- 
gency by  no  means  likely  to  happen,  such  as  the  death 
of  some  party  or  person  referred  to  in  the  contract,  the 
statute  has  no  application,  and  no  writing  is  necessary"; 
and,  therefore,  that  an  agreement  by  a  physician  to  sell 
out  to  another  physician  his  business  in  a  certain  town, 
and  to  do  no  more  business  there,  in  consideration  of  a 
certain  sum  to  be  paid  in  five  years,  was  not  within  the 
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statute,  because,  *'if  the  defendant  had  died  within  a 
year  from  the  making  of  the  contract,  having*  kept  his 
agreement  while  he  lived,  his  contract  would  have 
been  fully  performed."  The  decisions  in  other  states 
are  to  the  same  effect.  Browne,  St,  Frauds,  c.  13,  § 
277. 

In  Hinckle)^  z\  Southgate,  11  Vt.  428,  cited  by  the 
defendant  in  error,  the  contract  held  to  be  within  the 
statute  of  frauds  was  in  express  terms  to  carry  on  a 
mill  for  a  year  from  a  future  day  ;  and  the  suggestion 
in  the  opinion  that,  if  the  time  of  performance  depends 
upon  a  contingency,  the  test  is  whether  the  contingency 
will  probably  happen,  or  may  reasonably  be  expected 
to  happen,  within  the  year,  was  not  necessary  to  the 
decision  of  the  case,  and  cannot  stand  with  the  other 
authorities.     Browne,  St.  Frauds,  c.  13,  §  279. 

In  Linscott  v.  Mclntire,  15  Me.  201,  also  cited  by 
the  defendant  in  error,  an  agreement  to  sell  a  farm  at 
the  best  advantage,  and  to  pay  to  the  plaintiff  any  sum 
remaining  after  refunding  the  defendant's  advances 
and  paying  him  for  his  trouble,  was  held  not  to  be 
within  the  statute  of  frauds  ;  Chief  Justice  Weston 
saying  :  *'The  sale  did  not  happen  to  be  made  until  a 
year  had  expired,  but  it  might  have  taken  place  at  an 
earlier  period,  and  there  is  nothing  in  the  case  from 
w'hich  it  appears  that,  in  the  contemplation  of  the  par- 
ties at  the  time,  it  was  to  be  delayed  beyond  a  year. 
This  clause  of  the  statute  has  been  limited  to  cases 
where,  by  the  express  terms  of  the  agreement,  the  con- 
tract w^as  not  to  be  performed  within  the  space  of  a 
year.  And  it  has  been  held  to  be  no  objection  that  it 
depended  on  a  contingency,  which  might  not  and  did 
not  happen  until  after  that  time." 

In  Herrin  v.  Butters,  20  Me.  119,  likewise  cited  by 
the  defendant  in  error,  the  contract  held  to  be  within 
the  statute  could  not  possibly  have  been  performed 
within  the  year,  for  it  was  to  clear  eleven  acres  in  three 
years  ;  one  acre  to  be  seeded  down  the  present  spring, 
one  acre  the  next  spring,  and  one  acre  the  spring  fol- 
lowing ;  and  to  receive  in  consideration  thereof  all  the 
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proceeds  of  the  land,  except  the  two  acres  first  seeded 
down. 

In  Broadwell  v..,  Getman,  2  Den.  (N.  Y.)  87,  the 
supreme  court  of  New  York  stated  the  rule  thus : 
"Agfreements  which  may  be  completed  within  one  year 
are  not  within  the  statute.  It  extends  to  such  only  as 
by  their  express  terms  are  not  to  be,  and  cannot  be, 
carried  into  full  execution  until  after  the  expiration  of 
that  time."  The  contract  there  sued  on  was  an  ag-ree- 
ment  made  in  January,  1841,  by  which  the  defendant 
ag-reed  to  clear  a  piece  of  woodland  for  the  plaintiiF, 
and  to  partly  make  a  fence  at  one  end  of  it,  which  the 
plaintiff  was  to  complete,  the  whole  to  be  done  by  the 
spring  of  1842  ;  and  the  defendant  was  to  have  for  his 
compensation  the  wood  and  timber,  except  that  used 
for  the  fence,  and  also  the  crop  to  be  put  in  by  him  in 
the  spring-  of  1842.  The  court  well  said  :  '*As  this 
agreement  was  made  in  January,  1841,  and  could  not  be 
completely  executed  until  the  close  of  the  season  of 
1842,  it  was  WMthin  the  statute  ;  and,  not  being  in  writ- 
ing, and  signed,  w^as  void.  Upon  this  point  it  would 
seem  difficult  to  raise  a  doubt  upon  the  terms  of  the 
statute." 

In  Pitkin  v.  Railroad  Co.,  2  Barb.  Ch.  (N.  Y.)  221, 
cited  by  the  defendant  in  error,  a  bill  in  equity  to  com- 
pel a  railroad  company  to  perform  an  agreement  to 
maintain  a  permanent  turnout  track  and  stopping  place 
for  its  freight  trains  and  passenger  cars  in  the  neigh- 
borhood of  the  plaintiff's  property  was  dismissed  by 
Chancellor  Walworth  upon  several  grounds,  the  last  of 
which  was  that,  as  a  mere  executory  agreement  to  con- 
tinue to  stop  with  its  cars  at  that  place,  "as  a  perma- 
nent arrangement,"  the  agreement  w^as  within  the 
statute  of  frauds,  because,  from  its  nature  and  terlns, 
it  was  not  to  be  performed  by  the  company  within  one 
year  from  the  making  thereof. 

In  Kent  v,  Kent,  62  N.  Y.  560,  an  agreement  by 
which  a  father,  in  consideration  of  his  son's  agreeing 
to  work  for  him  upon  his  farm,  w^ithout  specifying  any 
time  for  the  service,  agreed  that  the  value  of  the  work 
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should  be  paid  out  of  his  estate  after  his  death,  which 
did  not  in  fact  happen  until  20  years  after  the  son 
ceased  work,  was  not  within  the  statute.  Judge  Ai> 
LEN,  delivering-  the  judgment  of  the  court  of  app>eals, 
said  :  "The  statute,  as  interpreted  by  courts,  does  not 
include  ag-reements  which  may  or  may  not  be  performed 
within  one  year  from  the  making,  but  merely  those 
which  within  their  terms,  and  consistent  with  the 
rights  of  the  parties,  cannot  be  performed  within  that 
time.  If  the  agreement  may,  consistently  with  its 
terms,  be  entirely  performed  within  the  year,  althoug-h 
it  may  not  be  probable  or  expected  that  it  will  be  per- 
formed within  that  time,  it  is  not  within  the  condem-^ 
nation  of  the  statute. ' ' 

In  Saunders  v.  Kasterbine,  6  B.  Mon.  (Ky.)  17,  cited 
by  the  defendant  in  error,  the  contract  proved,  as  stated 
in  the  opinion  of  the  court,  was  to  execute  a  bill  of  sale 
of  a  slave  when  the  purchaser  had  paid  the  price  of 
$400,  in  monthly  installments  of  from  $4  to  S8  each, 
which  would  necessarily  postpone  performance  by 
either  party  beyond  the  year. 

In  Railway  Co.  v.  Whitley,  54  Ark.  199,  a  contract 
by  which  a  railway  company,  in  consideration  of  being 
permitted  to  build  its  road  over  a  man's  land,  ag-reed  to 
construct  and  maintain  cattle  guards  on  each  side  of  the 
road,  was  held  not  to  be  within  the  statute,  because  it 
w^as  contingent  upon  the  continuance  of  the  use  of  the 
land  for  a  railroad,  which  might  have  ceased  within  a 
year.  And  a  like  decision  was  made  in  Sweet  v,  J^Mxnr 
ber  Co.,  56  Ark.  629,  upon  facts  almost  exactly  like 
those  in  the  case  at  bar. 

The  construction  and  application  of  this  clause  of  the 
statute  of  frauds  first  came  before  this  court  at  Decem- 
ber term,  1866,  in  Packet  Co.  v.  Sickles,  5  Wall.  580. 
which  arose  in  the  District  of  Columbia  under  the  statute 
of  29  Car.  II.  c.  3  §  4,  in  force  in  the  state  of  Maryland  and 
in  the  District  of  Columbia.  Alex.  Br.  St.  Md.  509  ; 
Ellicott  V,  Peterson,  13  Md.  476,  487  ;  Comp.  St.  D.  C, 
c.  23,  §  7. 

That  was  an  action  upon  an  oral  contract,  by  which  a 
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steamboat  company  agreed  to  attach  a  patented  contri- 
vance, known  as  the  '*  Sickles  Cut-Off,"  to  one  of  its 
steamboats,  and,  if  it  should  eflFect  a  saving"  in  the  con- 
sumption of  fuel,  to  use  it  on  that  boat  during-  the  con- 
tinuance of  the  patent,  if  the  boat  should  last  so  long ; 
and  to  pay  the  plaintiffs  weekly,  for  the  use  of  the  cut- 
oflF,  three-fourths  of  the  value  of  the  fuel  saved,  to  be 
ascertained  in  a  specified  manner.  At  the  date  of  the 
contract  the  patent  had  12  vears  to  run.  The  court,  in 
an  opinion  delivered  by  Mr.  Justice  Nelson,  held 
the  contract  to  be  within  the  statute,  and  said  :  **  The 
substance  of  the  contract  is  that  the  defendants  are  to 
pay  in  money  a  certain  proportion  of  the  ascertained 
value  of  the  fuel  saved  at  stated  intervals  throughout 
the  period  of  twelve  years,  if  the  boat  to  which  the 
cut-off  is  attached  should  last  so  long."  **It  is  a  con- 
tract not  to  be  performed  within  the  year,  subject  to  a 
defeasance  by  the  happening-  of  a  certain  event,  which 
mig-ht  or  mig-ht  not  occur  within  that  time."  5  Wall. 
594-5%.  And  reference  was  made  to  Birch  v,  Liver- 
pool, 9  B.  i&  C.  392,  and  Dobson  v.  Collis,  1  H.  i&  N. 
81,  in  each  of  which  the  agreement  was  for  the  hire  of 
a  thing",  or  of  a  person,  "for  a  term  specified  of  more 
than  a  year,  determinable  by  notice  within  the  year, 
and,  therefore,  within  the  statute,  because  it  was  not 
to  be  performed  within  a  year,  althoug-h  it  was  defeasi- 
ble within  that  period. 

In  Packet  Co.  v.  Sickles  it  appears  to  have  been  as- 
sumed, almost  without  discussion,  that  the  contract,  ac- 
cording- to  its  true  construction,  was  not  to  be  perform- 
ed in  less  than  12  years,  but  defeasible  by  an  event 
which  might  or  might  not  happen  within  that  time.  It 
may  well  be  doubted  whether  that  view  can  be  recon- 
ciled with  the  terms  of  the  contract  itself,  or  with  the 
g-eneral  current  of  the  authorities.  The  contract,  as 
stated  in  the  forepart  of  the  opinion,  was  to  use  and 
pay  for  the  cut-oflF  upon  the  boat  *' during-  the  continu- 
ance of  the  said  patent,  if  the  said  boat  should  last  so 
long."  5  Wall.  581,  594.  The  terms  **  during  the  con- 
tinuance of  "  and  "last  so  long  "  would  seem  to  be  pre- 
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cisely  equivalent,  and  the  full  performance  of  the  con- 
tract to  be  limited  alike  bj'  the  life  of  the  patent  and  by 
the  life  of  the  boat.  It  is  diiBcult  to  understand  how 
the  duration  of  the  patent  and  the  duration  of  the  boat 
diifered  from  one  another  in  their  relation  to  the  per- 
formance or  the  determination  of  the  contract ;  or  how 
a  contract  to  use  an  aid  to  navigation  upon  a  boat  so 
long"  as  she  shall  last  can  be  disting^uished  in  principle 
from  a  contract  to  support  a  man  so  long"  as  he  shall 
live,  which  has  been  often  decided,  and  is  g'enerally  ad- 
mitted, not  to  be  within  the  statute  of  frauds. 

At  October  term,  1877,  this  court,  speaking-  bj^  Mr. 
Justice  Miller,  said :  "The  statute  of  frauds  applies 
only  to  contracts  which,  by  their  terms,  are  not  to  be 
performed  within  a  year,  and  does  not  apply  because 
they  may  not  be  performed  within  that  time.  In  other 
words,  to  make  a  parol  contract  void,  it  must  be  ap- 
parent that  it  was  the  understanding*  of  the  parties  that 
it  was  not  to  be  performed  within  a  year  from  the  time 
it  was  made."  And  it  was  therefore  held,  in  one  case, 
that  a  contract  by  the  owner  of  a  valuable  estate,  em- 
ploying* lawyers  to  avoid  a  lease  thereof,  and  to  recover 
the  property,  and  promising*  to  pay  them  a  certain  sum 
out  of  the  proceeds  of  the  land  when  recovered  and  sold, 
was  not  within  the  statute,  because  all  this  mig^ht  have 
been  done  within  a  )'^ear ;  and,  in  another  case,  that  a, 
contract,  made  early  in  November,  1869,  to  furnish  all 
the  stone  required  to  build  and  complete  a  lock  and 
dam  which  the  contractor  with  the  state  had  ag-reed  to 
complete  by  September  1,  1871,  was  not  within  the 
statute,  because  the  contractor,  by  pushing-  the  work* 
mig-ht  have  fully  completed  it  before  November,  1870, 
McPherson  v.  Cox,  96  U.  S.  404,  416,  417 ;  Walker  z\ 
Johnson,  Id.  424,  427. 

In  Texas,  where  the  contract  now  in  question  was 
made,  and  this  action  upon  it  was  tried,  the  decisions  of 
the  supreme  court  of  the  state  are  in  accord  with  the 
current  of  decisions  elsewhere. 

In  Thouvenin  v.  Lea,  26  Tex.  612,  the  court  said : 
*' An  agreement  which  may  or  may  not  be  performed 
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Within  a  year  is  not  required  by  the  statute  of  frauds 
to  be  in  writing*.  It  must  appear  from  the  agreement 
itself  that  it  is  not  to  be  performed  within  a  year."  In 
that  case  the  owner  of  land  orally  agreed  to  sell  it  for 
a  certain  price,  paj^able  in  five  years.  The  purchaser 
agreed  to  go  into  possession,  and  make  improvements ; 
and  the  seller  agreed,  if  there  was  a  failure  to  complete 
the  contract,  to  pay  for  the  improvements.  The  agree- 
ment to  pay  for  the  improvements  was  held  not  to  be 
within  the  statute;  the  court  saying:  ''There  is  noth- 
ing from  which  it  can  be  inferred  that  the  failure  to 
complete  the  contract  (by  reducing  it  to  writing,  for  in- 
stance, as  was  stipulated  should  be  done),  or  its  aban- 
donment, might  not  occur  within  a  year  from  the  time 
it  was  consummated.  The  purchaser,  it  is  true,  was 
entitled  by  the  agreement  to  a  credit  of  five  years 
for  the  payment  of  the  purchase  money,  if  the  contract 
had  been  reduced  to  writing.  But  appellant  might 
have  sold  to  another,  or  the  contract  might  have  been 
abandoned  by  the  purchaser,  at  any  time ;  and  upon  this 
alone  depended  appellant's  liability  for  the  improve- 
ments." See,  also,  Thomas  v.  Hammond,  47  Tex.  42. 
In  the  very  recent  case  of  Railway  Co.  v.  Wood,  88 
Tex.  191,  195,  196,  it  was  held  that  an  oral  agreement 
by  a  railroad  company  to  issue  to  one  Wood  annually  a 
pass  over  its  road  for  himself  and  his  family,  and  to 
stop  its  trains  at  his  house,  for  10  years,  was  not 
within  the  statute.  The  court,  after  reviewing  many  of 
the  authorities,  said  :  **It  seems  to  be  well  settled  that, 
where  there  is  a  contingency  expressed  upon  the  face 
of  the  contract,  or  implied  from  the  circumstances, 
upon  the  happening  of  which  within  a  year  the  contract 
or  agreement  will  be  performed,  the  contract  is  not 
within  the  statute,  though  it  be  clear  that  it  cannot  be 
performed  within  a  year  except  in  the  event  the  con- 
tingency happens."  *'If  the  contingency  is  beyond 
the  control  of  the  parties,  and  one  that  may,  in  the 
usual  course  of  events,  happen  within  the  year,  where- 
by the  contract  will  be  performed,  the  law  will  pre- 
sume that    the    parties  contemplated   its   happening. 
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whether  they  mention  it  in  the  contract  or  not.     The 
statute  only  applies  to  contracts  *not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof. ' 
If  the   contingency   is  such   that  its   happening   may 
bring  the  performance  within  a  year,  the  contract  is 
not  within  the   terms   of  the   statute  ;  and  this  is   true 
whether  the  parties  at  the  time  had  in  mind  the  hap- 
pening  of  the  contingency  or  not.     The  existence  of 
the  contingency  in  this  class  of  cases,  and  not  the  fact 
that  the  parties  may  or  may  not  have  contemplated  its 
happening,  is  what  prevents  the  agreement  from  com- 
ing within   the  scope  of  the  statute.     Applying  these 
principles  to  the  case  under  consideration,   we  think  it 
clear  that  the  contract  above  set  out  was  not  within  the 
statute.     The  agreement  to  give  the  pass  and  stop  the 
trains  was  personal  to  Wood  and  his  family.    He  could 
not  transfer  it.     In  case  of  his  death  within  the  year, 
the  obligation  of  the  company  to  him  would  have  been 
performed,  and  no  right  thereunder  would  have  passed 
to  his  heirs  or  executors.     If  it  be  held  that  each  mem- 
ber of  his  family  had  an  interest  in  the  agreement,  the 
same  result   would   have   followed  the   death  of  such 
member,  or  all  of  them,  within  the  year.     If  the  agree- 
ment had  been  to  give  Wood  a  pass  for  life,  it  would, 
under  the  above  authorities,   not  have  been  within  the 
statute ;  and  we  can   see  no  good  reason  for  holding  it 
to  be    within   the   statute   because  his  right  could  not 
have  extended  beyond  ten  years.     The   happening  of 
the  contingency  of  the  death   of   himself  and   family 
within  a  year  would  have  performed  the  contract  in  one 
case  as  certainly  as  in  the  other." 

In  the  case  at  bar,  the  contract  between  the  railroad 
company  and  the  plaintiflF,  as  testified  by  the  plaintiff 
himself,  who  was  the  only  witness  upon  the  point,  was 
that,  if  he  would  furnish  the  ties  and  grade  the 
ground  for  the  switch  at  the  place  where  he  proposed 
to  erect  a  sawmill,  the  railroad  company  would  "put 
down  the  iron  rails  and  maintain  the  switch  for  the 
plaintiff's  benefit  for  shipping  purposes  as  long  as  he 
needed  it." 


Atn.&Eng.  ORAI^  CONTRACT.  713 

R.  Ca3. 

Warner  v.  Texas  «&  P.  R.  Co. 

The  parties  may  well  have  expected  that  the  con- 
tract would  continue  in  force  for  more  than  one  year. 
It  may  have  been  very  improbable  that  it  would  not  do 
so :  and  it  did  in  fact  continue  in  force  for  a  much 
long"er  time.  But  they  made  no  stipulation  which,  in 
terms,  or  by  reasonable  inference,  required  that  result. 
The  question  is  not  what  the  probable,  or  expected, 
or  actual  performance  of  the  contract  was,  but  whether 
the  contract,  according*  to  the  reasonable  interpretation 
of  its  terms,  required  that  it  should  not  be  performed 
within  the  year.  No  definite  term  of  time  for  the  per- 
formance of  the  contract  appears  to  have  been  men- 
tioned or  contemplated  by  the  parties,  nor  was  there 
any  ag-reement  as  to  the  amount  of  lumber  to  be  sawed 
or  shipped  by  the  plaintiflF,  or  as  to  the  time  during- 
which  he  should  keep  up  his  mill. 

The  contract  of  the  railroad  company  was  with,  and 
for  the  benefit  of,  the  plaintiff  personally.  Th'e  plaint- 
iff's own  testimony  shows  (althougfh  that  is  not  essen- 
tial) that  he  understood  that  the  performance  of  the  con- 
tract would  end  with  his  own  life.  The  oblig-ation  of 
the  railroad  company  to  maintain  the  switch  was  in 
terms  limited  and  restricted  by  the  qualification  "for 
the  plaintiff's  benefit  for  shipping*  purposes  as  long  as 
he  needed  it,"  and  no  conting-ency  which  should  put  an 
end  to  the  performance  of  the  contract,  other  than  his 
not  needing-  the  switch  for  the  purpose  of  his  business, 
appears  to  have  been  in  the  mouth  or  in  the  mind  of 
either  party.  If,  within  a  year  after  the  making*  of  the 
contract,  the  plaintiff  had  died,  or  had  abandoned  his 
whole  business  at  this  place,  or  for  any  other  reason 
had  ceased  to  need  the  switch  for  the  shipping-  of  lum- 
ber, the  railroad  company  would  have  been  no  long-er 
under  any  oblig^ation  to  maintain  the  switch,  and  the 
contract  would  have  been  broug-ht  to  an  end  by  having- 
been  fully  performed. 

The  complete  performance  of  the  contract  depend- 
ing- upon  a  conting-ency  which  mig-ht  hap- 
pen within   the   year,    the   contract   is   not  gutiitrof"?rMda. 
within  the  statute  of  frauds  as  an  "agree- 
ment which  is  not  to  be  performed  within  the  space  of 
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one  j^ear  from  the  making- thereof." 

Nor  is  it  within  the  other  clause  of  the  statute  of 
frauds,  relied  on  in  the  answer,  which  requires  certain 
conveyances  of  real  estate  to  be  in  writing*.      The  sug- 
gestion made  in  the  argument  for  the  de- 
Swem^Jt?'*  *'     fendant  in  error,  that  the  contract  was,  in 

substance,  a  grant  of  an  easement  in  real 
estate,  and  as  such  within  the  statute,  overlooks  the 
difference  between  the  English  and  the  Texan  statutes 
in  this  particular.  The  existing  statutes  of  Texas, 
while  they  substantially  follow  the  English  statute  of 
frauds,  so  far  as  to  require  a  conveyance  of  any  ''estate 
of  inheritance  or  freehold,  or  for  a  term  of  more  than 
one  year,  in  lands  and  tenements,"  as  well  as  '*any 
contract  for  the  sale  of  real  estate,  or  the  lease  thereof 
for  a  longer  term  than  one  year,"  to  be  in  writing, 
omit  to  re-enact  the  additional  words  of  the  English 
statute,  in  the  clause  concerning  conveyances,  **or  any 
uncertain  interest  of,  in,  to,  or  out  of"  lands  or  tene- 
ments, and,  in  the  other  clause,  "or  any  interest  in  or 
concerning  them."  St.  29  Car.  II,  c.  3,  §§  1,  4 ;  Rev. 
St.  Tex.  1879,  arts.  548,  2464 ;  Pasch.  Dig.  arts.  997, 
3875 ;  James  v.  Pulcrod,  5  Tex.  512,  516 ;  Stuart  v. 
Baker,  17  Tex.  417,  420 ;  Anderson  v.  Powers,  59  Tex. 
213. 

Judgment  reversed,  and  case  remanded  to  the  circuit 
court,  with  directions  to  set  aside  the  verdict,  and  to 
order  a  new  trial. 


NOTES. 

Statute  of  Frauds. — A  verbal  agreement  by  a  railway  company  to 
lay  a  switch  for  the  use  of  a  mill  owner,  and  to  maintain  it  as  long*  a& 
he  may  need  it,  is  within  the  statute  of  f  rauds,where  it  appears  that 
the  intention  and  contemplation  of  the  parties  was  that  it  should  be 
used  for  a  number  of  years.  Warner  z;.  Texas,  etc.,  R.  Co.,  2  U.  S.^ 
App.  647. 

An  oral  contract  g'ranting-  to  a  railroad  company  the  right  to  lay 
a  side-track  and  to  take  loose  dirt  and  stone  from  lands  for  a  num- 
ber of  years,  is  void  under  the  statute  of  frauds,  but  as  a  license 
will  justify  acts  done  under  it.      Cayuga  R.  Co.  v,  Niles,  13  Hun 
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(N.  Y.)  170.— Applying 'Pitkin  v.  Long  Island  R.  Co.,  2  Barb.  Ch. 
(N.  Y.)  221 ;  Day  v.  New  York  C.  R.  Co.,  31  Barb.  (N.  Y.)  548. 

An  executory  agreement  between  an  individual  and  a  railroad 
company  that  the  latter  shall  continue  to  stop  with  their  cars  at  a 
particular  place  adjacent  to  the  property,  as  a  permanent  arrange- 
ment, is,  in  substance,  the  grant  of  an  easement  or  servitude,  bind- 
ing upon  the  property  of  the  company,  and  is  an  interest  in  land, 
which  is  required  by  the  statute  of  frauds  to  be  in  writing;  and  such 
an  agreement  by  parol  would  also  be  void  by  the  statute  of  frauds, 
as  being  an  agreement  not  to  be  performed  within  one  year  from 
the  making  thereof.  Pitkin  v.  Long  Island  R.  Co.,  2  Barb.  Ch.  (N. 
Y.)  221,— Applied  in  Jackson  v.  Philadelphia,  etc.,  R.  Co.,  4  Del.  Ch. 
180;  Day  v.  New  York  Cent.  R.  Co.,  31  Barb.  (N.  Y.)  548;  Cayuga 
R.  Co.  V.  Niles,  13  Hun  (N.  Y.)  170.  Distinguished  in  Talmadge  v. 
Rensselaer,  etc.,  R.  Co.,  13  Barb.  493. 

Same. — Stations. — Where  a  landowner  orally  agrees  to  convey 
land  to  a  company  on  condition  that  it  will  construct  a  side  track 
thereon  and  erect  station  buildings  on  adjoining  land,  evidence  that 
the  company  erected  the  station  buildings  as  agreed,  constructed  the 
track  on  part  of  the  land,  used  the  remainder  as  a  roadway  and  ex- 
pended several  hundred  dollars  in  grading  and  macadamizing  it, 
warrants  the  finding  that  the  contract  was  sufficiently  performed  to 
take  it  out  of  the  statute  of  frauds.  Hays  v.  Kansas  City,  etc. ,  R.  Co. , 
108  Mo.  544,  51  Am.  &  Eng.  R.  Cas.  425. 

The  mere  fact  that  depot  grounds  were  donated  will  not  render  void 
a  contract  for  the  location  of  the  depot.  Harris  v,  Roberts,  12  Neb. 
631. 

A  deed  of  land  to  a  railroad  company  stating  the  consideration  to 
be  a  certain  number  of  dollars  and  another  instrument  executed  at 
the  same  time  by  the  landowner  reciting  that  he  would  do  certain 
acts  "in  consideration  of  the  purchase  of  land  from  me  for  the 
location  of  a  town  site  and  the  location  at  a  depot  of  a  point  between** 
certain  stations — heid,  not  to  show  the  entire  contract  between  the 
landowner  and  the  company,  and  parol  evidence  was  admissible  to 
show  that  the  consideration  of  the  deed  was  that  defendant  should 
locate  a  depot  on  the  land  conveyed,  although  neither  fraud  nor  ra.is- 
take  was  alleged.  Gulf,  C.  &  S.  F.  R.  Co.  v  Jones,  51  Am.  &  Eng. 
R.  Cas.  415,  82  Tex.  156  ;  quoting  East  Line,  etc.,  R.  Co.  v,  Garrett^ 
52  Tex.  137. 
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Parker 

V. 

Norfolk  &  C.  R.  Co. 

(//p  N,  Car,  677,) 

Overflow  of  Water — Damage  to  Land — Statute  of  Limitations. — An 
action,  brought  six  years  after  the  cause  of  action  accrued,  for  dam- 
age to  land  by  reason  of  the  construction  of  the  road  of  a  railway 
company,  causing  an  overflow  of  surface  water  on  the  land,  is  not 
barred  by  the  statute  of  limitations,  and  the  plaintiff  may  claim 
either  the  permanent  damage  or  the  damage  sustained  up  to  the 
trial  of  the  action,  including  that  sustained  within  three  years  prior 
to  the  issuing  of  the  summons. 

Same — Measure  of  Damages. — In  such  an  action  the  true  measure 
of  permanent  damage  is  the  difference  in  the  value  of  the  land  when 
the  right  of  action  accrued,  and  what  would  have  been  its  value  had 
the  road  been  skillfully  constructed,  and  it  was  error  for  the  court 
to  instruct  that  if  the  land  had  been  injured  through  the  negligent 
construction  of  the  road,  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  value  of  the  land  before  the  road  was  built 
and  the  value  after  the  road  was  built. 

Same — Recovery  of  Permanent  Damages. — If  the  lands  were  over- 
flowed and  damaged  by  reason  of  the  diversion  of  the  surface  water 
from  its  natural  outlet,  without  taking  it  to  an  adequate  outlet,  the 
plaintiff  was  entitled  to  recover  permanent  damages. 

Appeal  from  Bertie  county  superior  court.  Re^ 
versed. 

The  pleading-s  are  as  follows  : 

Complaint:  ** Henry  Parker,  plaintiff,  complaining 
of  the  defendant,  the  Norfolk  &  Carolina  Railroad 
Company,  allegfes  :  (1)  That  the  defendant,  the  Nor- 
folk &  Carolina  Railroad  Company,  is  a  corporation 
duly  org-anized  under  the  laws  of  North  Carolina,  as 
set  out  in  chapter  3  of  the  Acts  of  1889,  and  is  engaged 
HJaw  stilted  ^"  Operating  a  railroad,  carrying  both  freight 

and  passengers,  between  Pinner's  Point,  in 
Virginia,  and  Tarboro,  in  North  Carolina.  (2)  That 
the  plaintiff,  Henry  Parker,  was  before  January  1, 
1887,  and  has  been  since  that  date,  the  owner  of  that 
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certain  tract  of  land  in  Bertie  county,  North  Carolina^ 
in  Roxobel  township,  called  the  *  Arthur  Harrell  Land,' 
which  he  bougfht  of  Lam  Parker  and  wife,  containing" 
67  acres,  and  adjoining-  James  Morris'  land,  the  Axum 
Peele  tract,  and  others.  (3)  That  said  Henry  Parker 
for  the  past  six  years  planted  said  land  in  crops  of  corn, 
peas,  and  other  products,  and  endeavored  to  cultivate 
crops  on  said  land,  until  it  was  rendered  unfit  for  cul- 
tivation by  the  unlawful,  neg-lig-ent  and  wrong-ful  act 
of  the  defendant.  (4)  That  the  defendant,  the  Norfolk 
&  Carolina  Railroad  Company,  some  time  about  the 
year  1888,  neg-li^ently,  wrong-fully,  and  unlawfully 
cut  ditches  along- its  rig-ht  of  way  on  plaintiff's  land, 
for  the  purpose  of  draining-  the  water  of  Long*  Pond 
and  Flat  pocosons,  on  said  land,  by  means  of  its  side 
ditches,  and  also  of  draining-  the  water  which  collected 
in  said  side  ditches.  (5)  That  by  reason  of  the  neg-li- 
pent,  unlawful,  careless,  and  wrongfful  cutting-  of  said 
ditches  on  said  land,  it  was  and  is  constantly  overflowed 
with  g-reat  quantities  of  water,  which  defendant  has. 
diverted  from  its  natural  course,  and  from  the  way  in 
which  it  had  been  accustomed  to  flow,  and  therebj' 
emptied  the  same  upon  the  farm  of  plaintiff,  above  de- 
scribed. (6)  That  by  reason  of  the  neg-lig-ent,  wrong- 
ful, and  unlawful  and  careless  cutting-  of  said  ditches, 
and  the  neg-lig-ent  and  unlawful  diverting*  of  the  course 
of  said  water,  the  plaintiff's  farm  has"  been  constantly^ 
and  repeatedly  overflowed  for  the  past  six  years,  and 
the  crops  destroyed,  and  the  land  rendered  unproduct- 
ive. (7)  That  by  reason  of  the  neg-lig-ent,  wrongful, 
unlawful,  and  careless  cutting  of  said  ditches,  and  the 
negligent  and  unlawful  directing  of  the  course  of  said 
water,  the  plaintiff's  farm,  by  said  repeated  overflow, 
has  been  rendered  sour  and  sobbed,  and  its  fertility 
destroyed,  and  rendered  unfit  for  agricultural  purposes. 
(8)  That,  owing  to  the  acts  above  alleged,  plaintiff  has. 
been  damaged  one  thousand  dollars.  Therefore  plaint- 
iff asks  judgment — First,  for  one  thousand  dollars  ;. 
second,  for  all  equitable  and  legal  relief  ;.  third,  for 
the  costs  of  this  action." 
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Answer  :  **The  defendant,  for  answer  to  the  plaint- 
iflF's  complaint,  says  :     (1)  That  defendant  admits  sec- 
tions Nos.  1  and  2  to  be  true.     (2)  That  the  defendant 
is  informed  and  believes  that  section  3  of  the  complaint 
is  not  true,  and,  therefore,  denies  the  same.     (3)  That 
the  defendant  admits  that  it  cut  ditches  on  its  rig*ht  of 
way,  but  alleges  that  the  said  ditches  were  necessary 
for  the  proper  drainage  of  its  roadbed,  and  that  in  cut- 
ting* the  same  it  exercised  a  lawful  right,  ift  a  lawful 
and  proper  manner,  and  denies  that  they  were  wrong- 
fully, negligently,  or    unlawfully  cut.     (4)    That  the 
defendant  is  informed  and  believes  that  section  5  of  the 
complaint  is  untrue,   and   alleges  that  the  plaintiflF's 
land  described  in  the  complaint  has  not  been  overflowed 
more  frequently  since  than  before  the  construction  of 
its  roadbed,  and  that  it  has  not  diverted  any  water  from 
its  natural  course,  or  caused  it  to  flow  upon  the  [land 
of]  plaintiif  in  greater  quantities  than  it  hitherto  was 
wont  to  do.     (5)  That  the  defendant  is  informed  and 
believes  that  section  6  of  the  complaint  is  not  true,  and, 
therefore,   denies   the   same.     (6)  That  the  defendant 
denies  sections  7  and  8  of  the  complaint  to  be  true. 
Wherefore  the  defendant  demands  judgment  that  it  go, 
without  day,  and  recover  the  costs  of  this  action." 

Amendment  to  answer  :  *'By  leave  of  the  court  the 
defendant  amends  the  answer  by  adding  thereto  the 
following,  to  wit :  (7)  That  defendant  purchased  of 
plaintiff  the  right  of  way  over  the  land  on  which  the 
ditches  and  drains  complained  of  were  constructed,  and 
that  said  ditches  and  drains  were  necessary  for  the 
proper  construction  of  defendant's  roadbed,  and  the 
same  were  properly  and  skillfully  constructed  ;  and,  if 
any  damage  resulted  to  plaintiff's  land  in  consequence 
thereof,  it  was  the  natural  and  necessary  result  of  a 
proper  and  skillful  construction  of  said  roadbed,  and 
plaintiff,  in  afterwards  cultivating  said  lowlands,  was 
guilty  of  contributory  negligence.  (8)  That  all  of  the 
causes  of  action  set  out  in  plaintiff's  complaint  accrued, 
if  at  all,  more  than  three  years  before  this  action  was 
commenced,  and  are  barred  by  the  statute  of  limitation. 
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Wherefore  defendant  demands  judgment  that  it  go 
without  day,  and  recover  of  the  plaintiff  the  costs  of 
this  action." 

Issues  tendered  by  defendant :  **(1)  Is  the  plaintiff's 
cause  of  action  barred  by  the  statute  of  limitation  ? 
Answer.  No.  (2)  Were  the  defendant's  roadbed  and 
drains  mentioned  in  complaint  skilfully  constructed, 
and  the  drains  necessary  and  proper  for  the  safety  of 
said  roadbed  ?  Answer.  Yes.  (3)  Was  plaintiff  guilty 
of  contributory  negligence  in  planting  corn  on  his  low 
grounds  after  the  construction  of  said  roadbed  and 
drains  ?  Answer.  Yes.  (4)  Has  defendant  wrong- 
fully caused  the  overflow  of  the  plaintiflF's  land  ? 
Answer.  Yes.  (5)  What  damage  is  plaintiff  entitled  to 
recover,  if  any  ?     Answer.  $300." 

The  judgment  is  as  follows  :  **This  cause,  coming 
on  to  be  heard  before  Boykin,  J.,  and  a  jury,  and,  upon 
the  issues  submitted,  the  jury  having  returned  for  their 
verdict  as  follows  :  \^)  Has  the  defendant  wrongfully^ 
caused  the  overflow  of  the  plaintiff's  land  ?  Answer. 
Yes.  (5)  What  damage  is  plaintiflF  entitled  to  recover, 
if  any?  Answer.  $300,' — and  the  court  having  an- 
swered the  following  issues  as  set  out  below  :  '(1)  Is 
the  plaintiff's  cause  of  action  barred  by  the  statute  of 
limitations?  Answer.  Yes.  (2)  Were  the  defendant's 
roadbed  and  drains  mentioned  in  the  complaint  skill- 
fully constructed,  and  the  drains  necessary  and  proper 
for  the  safety  of  said  roadbed?  Answer.  Yes.  (3) 
Was  plaintiff  guilty  of  contributory  negligence  in  plant- 
ing corn  on  his  lowlands  after  the  construction  of  said 
roadbed  and  drains?  Answer.  Yes,' — on  motion  of 
Francis  D.  Winston,  attorney  for  Henry  Parker,  plaint- 
iflF, it  is  ordered,  adjudged,  and  decreed  that  Henry 
Parker,  plaintiflF,  recover  of  the  Norfolk  &  Carolina 
Railroad,  the  defendant,  the  sum  of  three  hundred  dol- 
lars, and  the  costs  of  this  action,  to  be  taxed  by  the 
clerk  of  this  court.  This  recovery  is  for  the  actual 
damage  to  the  land  itself." 

The  case  on  appeal  is  as  follows  :  *'  There  was  evi- 
dence tending  to  show  that  the  railroad  runs  east  and 
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west  through  the  lands  of  the  plaintiff.     The  road  is. 
north  of  the  farm.     Flat  pocoson  is  east  of  the  locus  iit 
quo.     Long"  Pond  pocoson  is  west  of  the  locus  in  quo. 
Plaintiff's  farm  is  between  these  two  pocosons.     The 
railroad  crosses  both  pocosons,  running  east  and  west. 
Flat  pocoson  naturally  drains  south.     Its  waters  would 
not  drain  over  plaintiff's  lands,  because  there  is  a  ridge 
between  plaintiff's  land  and  Flat  pocoson.     This  ridge 
prevents  the  waters  of  Flat  pocoson  draining  on  plaint- 
iff's lands,  and  its  waters  would   not  touch  plaintiff's 
lands  but  for  the  railroad  ditches.     Long  Pond  pocoson 
naturally  drains  south,  and  its  waters  would  not  drain 
over  plaintiff's  lands,  because  there  is  a  ridge  between 
Long  Pond  pocoson  and  plaintiff's  land.     The  ridge 
prevents  the  waters  of  Long  Pond  pocoson  draining  on 
plaintiff's  land,  and  its  waters  would  not  touch  plaint- 
iff's land  but  for  the  railroad  ditches.     The  natural 
drain  of  Flat  pocoson  is  into  Wartom  pocoson,  and  its. 
waters  empty  into  that  pocoson  more  than  a  mile  below 
plaintiff's  farm,  and  south  of  it.     The  natural  drain  of 
the  waters  of  the  Long  Pond  pocoson  is  into  Cashie 
swamp.     By  reason  of  ditches  cut  along  th^  line  of  the 
defendant's  roadbed,   the  waters  of  Flat  pocoson  are 
drained  on  plaintiff's  land  from  the  east  by  said  ditches, 
and  the  waters  of  Long  Pond  pocoson  are  drained  on 
his  land  from  the  west  by  said  ditches.     The  plaintiff's 
lands  are  drained.     Before  the  cutting  of  the  railroad 
ditches  the   land  was  in  a  good   state  of  cultivation, 
yielding  eight  barrels  of  corn  to  the  ax:re,  and  did  not 
overflow.     Since  the  ditches  were  cut,  and  the  overflow 
caused  by  them,  the  yield  has  been  some  years  one  bar- 
rel to  the  acre,  and  some  years  nothing,  the  whole  crop 
being  destroyed.     Formerly  only  the  waters  of  War- 
tom pocoson  drained  over  the  land,  but  plaintiff  cut  a 
large  canal  in  1873  that  carried  off  those  waters.     He 
never  lost  as  much  as  a  barrel  of  corn  after  the  canal 
was  cut,  until  the  overflowing  complained  of.     Fifteen 
acres  in  cultivation,  seven  more  cleared,  which  he  aban- 
doned  after  the  overflowing  commenced.      Corn  has. 
averaged  $3  per   barrel   since  defendant  cut  ditches.. 
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The  land  is  now  sobbed  and  soured  by  reason  of  the 
overflows.  PlaintiflF's  loss  was  an  averag^e  of  forty 
barrels  of  corn  a  3^ear.  The  land  was  worth  $25  per 
acre  before  the  overflowing*.  It  is  worth  nothing*  now. 
The  defendant  cut  down  two  feet  ten  inches  across  the 
ridg-e  between  plaintiff  and  Flat  pocoson,  and  the  same 
depth  as  to  the  ridg-e  between  the  land  and  Long  Pond 
pocoson.  The  drainag-e  is  done  by  reason  of  the  drain- 
ing* of  water  on  it  that  naturally  flowed  from  it.  The 
ditches  cut  along-  the  roadbed  of  the  defendant  are  nec- 
essary for  the  safety  of  the  roadbed,  and  are  skillfully 
cut.  The  plaintiff's  land  has  suffered  each  year  since 
1888,  when  the  road  was  built.  This  action  was  com- 
menced October  19,  1894.  The  water  comes  down  . 
quickly,  and  stays  long-.  Sometimes  plaintiff  cannot 
get  from  one  part  of  his  farm  to  the  other.  The  plaint- 
iff, before  the  cutting  of  the  railroad  ditches,  deeded  to 
the  defendant  a  right  of  way  across  his  land.  The 
plaintiff  does  not  own  Long  pocoson  nor  Plat  Swamp 
pocoson,  and  neither  touches  his  land.  It  is  admitted 
that,  before  the  drain  ditches  were  cut,  the  plaintiff 
conveyed  to  the  defendant  a  right  of  way  across  his 
farm.  The  defendant,  in  writing,  and  in  apt  time, 
asked  the  following  special  prayers,  to  wit :  *(1)  That  it 
being  admitted  that  defendant  purchased  its  right  of 
way  from  the  plaintiff,  along  which  the  drains  com- 
plained of  are  constructed,  if  the  jury  shall  find  that 
said  drains  were  necessary  for  the  safe  and  proper  con- 
struction of  its  roadbed,  and  further  that  said  drains 
were  constructed  in  a  skillful  and  proper  manner,  then 
any  damage  resulting  from  the  construction  of  said 
drain  must  be  borne  by  the  plaintiff,  and  consequently 
be  is  not  entitled  to  recover  any  damage  therefor. '  This 
instruction  was  refused,  and  defendant  excepted.  *(2) 
That  if  the  jury  believe  the  testimony  of  the  plaintiff, 
to  the  effect  that  the  construction  of  said  roadbed  and 
drains  had  rendered  said  land  totally  unfit  for  cultiva- 
tion, then  the  plaintiff  must  recover  the  damage  done  to 
said  land  in  one  action,  which  action  accrued  to  plaint- 
iff when  the  roadbed  and  drains  were  first  constructed  ; 

6  (N.  s.)  A.  &  K.  R.  Cas.— 46 
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and,  if  the  jury  believe  the  evidence,  it  should  find 
that  plaintiff 's  cause  of  action  is  barred  by  the  statute 
of  limitation.'  This  instruction  was  refused,  and  de- 
fendant excepted.  The  court  instructed  the  jury  that 
plaintiff  could  not  recover  anything^  for  damage  to 
crops,  but  that  plaintiff  was  entitled  to  recover  the 
difference  between  the  value  of  the  land  before  the 
road  was  built,  and  the  value  after  the  road  was  built, 
provided  that  the  jury  should  further  find  that  the  rail- 
road company  wrong-fully  and  negligentl\^,  by  its  side 
ditches,  drained  and  diverted  from  their  natural  courses 
the  waters  of  Flat  pocoson  and  Long  Pond  pocoson  into 
Wartom  swamp,  and  by  that  means  overflowed  and 
damaged  the  locus  in  quo.  To  this  instruction  the  de- 
fendant excepted.  The  court  instructed  the  jury  that, 
rf  they  believed  the  evidence,  the  plaintifl^'s  cause  of 
action  was  not  barred  by  the  statute  of  limitation.  To 
this  instruction  the  defendant  excepted.  The  jury 
rendered  a  verdict  as  appears  of  record.  The  defend- 
ant moved  for  a  venire  de  novo.  Motion  overruled,  and 
defendant  excepted.  Defendant  then  moved  for  a  judg- 
ment upon  the  verdict.  This  motion  was  overruled, 
and  defendant  excepted." 

John  Z.  Bridgers  and  Martin  &  Peebles^  for  ap- 
pellant. 

Francis  2).   Winston^  for  appellee. 

Avery,  J.  There  was  no  error  in  the  ruling  of  the 
court  that  the  plaintiff's  right  of  action  was  not  barred 
by  the  statute  of  limitations.  The  plaintiff  had  no 
cause  of  action  if  the  defendant's   ditches  and   drains 

were  constructed  skillfully,  and  w^ith  a  due 
Slilljrtoulld-"*  regard  for  the  rights  of  the  owners  of  adja- 
tfiii    '""""'*  cent  lands.     Adams  v.  Railroad  Co.,  110  N. 

Car.  -325,  52  Am.  «&  Eng.  R.  Cas.  676 ; 
Ridley  v.  Railroad  Co..  118  N.  Car.  998.  It  could  only 
acquire  the  prescriptive  right  to  pond  water  on  the 
plaintiff's  land  by  subjecting  itself  to  an  action  for  the 
injury  continuously  for  20  years.  Emery  ^^  Railroad 
Co.,  102  N.  Car.  232,  37  Am.  &  Eng.  R.  Cas.  253; 
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Sherlock  v.  Railway  Co.,  115  Ind.  22  ;  1  Wood,  Lim. 
Act.  p.  466,  §  182.  Until,  by  acquiescence  in  such  con- 
tinuous occupation  for  20  years,  the  prescription  of  a 
g-rant  arises,  an  action  will  always  lie  for  damage. 
The  plaintiff  may  elect  to  claim  only  the  damage  sus- 
tained up  to  the  trial  of  the  action,  and,  if  the  defend- 
ant fail  to  ask  in  his  answer  for  the  assessment  of  pro- 
spective as  well  as  present  damages,  the  bar  of  the 
statute  will  not  prevent  a  recovery  for  that  sustained 
within  three  years  prior  to  the  issuing  of  the  summons. 
Sherrill  v.  Connor,  107  N.  Car.  638 ;  1  Wood,  Nuis.  § 
180.  If,  however,  the  plaintiff  fail  to  declare  for  per- 
manent damage,  the  defendant,  at  his  option,  may  de- 
mand that  the  assessment  shall  extend  to  prospective 
injury,  or,  by  silence,  acquiesce  in  the  finding  only  of 
what  may  have  accrued  up  to  the  time  of  trial.  Rid- 
ley's Case,  supra.  The  right  of  action  accrues  in  such 
cases  when  the  first  injury  is  sustained  (Ridley's  Case, 
118  N.  Car.  1010),  and  cannot  be  defeated  by  pleading 
the  statute,  except  by  showing  20  years'  continuous 
user  (Emery  v.  Railroad  Co.,  supra). 

It  being  manifest  that  the  statute  of  limitation  was 
in  no  aspect  of  the  testimony  an  available  defense,  the 
next  question  that  arises  is  whether  the  judge  erred  in 
his  instruction  as  to  the  measure  of  damages.  He  told 
the  jury,  in  substance,  that  if  the  defendant, 
in  constructing  its  roadbed,  had  negligently  Slmlie!.*"""  *' 
diverted  the  waters  of  Flat  pocoson  and 
Long  Pond  pocoson  from  their  natural  outlets,  and  by 
that  means  had  caused  the  overflow  complained  of,  the 
plaintiff  would  be  entitled,  in  any  aspect  of  the  evi- 
dence, to  recover  the  difference  between  the  value  of 
the  land  * 'before  the  road  was  built,  and  the  value 
after  the  road  was  built."  The  plaintiff  had  com- 
plained that  **by  reason  of  the  negligent,  wrongful, 
unlawful,  and  careless  cutting  of  said  ditches,  and  the 
negligent  and  unlawful  diverting  of  the  course  of  said 
water,  the  plaintiff's  farm,  by  said  repeated  overflows, 
has  been  rendered  sour  and  sobbed,  and  its  fertility 
destroyed,   and    rendered    unfit   for  agricultural  pur- 
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poses."  It  is  a  well-settled  principle  of  pleading, 
under  our  Code  system,  that  the  right  to  a  particular 
kind  of  relief  depends,  not  upon  the  specific  demand 
for  it  in  the  prayer,  but  upon  the  facts  alleged  in  the 
complaint  or  counterclaim,  and  proved  upon  the  trial. 
The  allegation  of  facts  that  entitle  a  party  to  affirma- 
tive relief,  under  our  liberal  system  of  pleading,  is 
equivalent  to  a  formal  demand  for  such  relief,  or  a  gen- 
eral prayer  that  would  have  been  embraced  under  the 
rules  of  practice  in  courts  of  equity.  Stokes  v,  Taj'- 
lor,  104  N.  Car.  394 ;  Harris  v.  Sneeden,  104  N.  Car. 
369;  Roberson  v.  Morgan,  118  N.  Car.  994  ;  Holden  v. 
Warren,  118  N.  Car.  327.  Under  the  rule  laid  down 
in  these  authorities,  it  was  not  error  to  hold  that  the 
allegation  that  the  fertility  of  plaintiff's  land  was  de- 
stroyed, and  that  it  was  rendered  wholly  unfit  for  ag- 
ricultural purposes,  should  be  construed  as  a  demand 
for  permanent  damages,  and  constituted  notice  to  the 
defendant  to  meet  the  proof  that  might  be  offered  to 
establish  the  truth  of  the  claim.  The  defendant  had 
requested  the  court  to  instruct  the  jury  that,  if  the 
plaintiff  had  shown  that  the  land  was  rendered  unfit 
for  cultivation,  the  plaintiff  could  recover  only  perma- 
nent damage,  and  that  the  right  of  action  accrued  when 
the  road  was  first  constructed,  and  was  therefore 
barred. 

While  the  judge  correctly  held  that  the  assessment 
should  embrace  past  as  well  as  prospective  injury,  he 
was  in  error  when  he  told  the  jury  that  the  plaintiff 
was  entitled  to  recover  for  all  of  the  diminution  in  the 
value  of  the  land  caused  by  the  construction  of  the 
road,  ignoring  the  fact  that  compensation  had  already 
been  made,  in  the  purchase  of  the  right  of  way,  for 
any  damage  that  would  result  from  draining  the  road- 
bed and  cutting  proper  drains,  provided  ordinary  care 
was  exercised  in  doing  the  work.  Fleming  r.  Rail- 
road Co.,  115  N.  Car.  676.  The  true  measure  of  per- 
manent damage,  as  held  in  Ridley  v.  Railroad  Co.,  118 
N.  Car.  1009,  '*was  the  difference  in  the  value  of 
plaintiff's  land  in  its  condition  when  the  right  of  ac- 
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tion  accrued  and  what  would  have  been  its  value  had 
the  road  been  skillfully  constructed."  For  the  misdi- 
rection of  the  jury  as  to  the  measure  of  damages,  there 
must  be  a  new  trial. 

But  we  deem  it  best  to  pass  upon  the  only  remaining* 
assignment  of  error,  since  the  same  question  will  al- 
most certainly  be  again  raised  in  the  court  below.  The 
authority  to  divert  surface  water  from  a  drain  through 
which  it  previously  made  its  way  to  its  natural  outlet, 
with  the  proviso  that  it  is  carried  in  the  side  ditches 
either  directly  to  its  natural  outlet,  or  to  a  natural  out- 
let capable  of  receiving  it,  is  included  in  the  easement 
acquired  by  the  unrestricted  grant  or  condemnation  of 
the  right  of  way.  Fleming  r.  Railroad  Co.,  115  N. 
Car.,  at  pages  693,  698;  Station  v.  Railroad  Co.,  109 
N.  Car.  337 ;  Gould,  Waters,  §  273.  A  railroad  com- 
pany envoys,  as  to  its  right  of  way,  the  same  privilege 
as  any  other  landowner,  and  is  subject  to  the  same  re- 
strictions and  qualifications  in  carrying  off  or  divert- 
ing accumulations  of  surface  water.  Jenkins  v.  Rail- 
road Co.,  110  N.  Car.  438.  It  follows  that  there  is  no 
merit  in  the  exception  to  that  portion  of  the  charge  re- 
lating to  the  diversion  of  surface  water  by  the  negli- 
gent and  unskillful  cutting  of  side  ditches. 
If  the  lands  of  the  plaintiff  were  overflowed  5»B«~RewTery  of 

^,  ,,  ^  r  ii-  •  r    PermiiBeDt  Dam- 

and  damaged  by  reason  of  such  diversion  or  h**- 
surface  water  from  its  natural  outlet,  with- 
out taking  itto  an  adequate  outlet,  he  was  entitled  to  re- 
cover permanent  damages,  under  the  rule  already  laid 
down.     New  trial. 
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Pharr 

V. 

Southern  R.  Co. 

{iig  N,  Car,  75/.) 

Trespasser  on  Track — Contributory  Negligence — Liability  of  RaiU 
way  Company. — Where  an  engineer,  by  keeping  a  reasonable  and 
careful  lookout,  could  have  discovered  a  man  who  was  lying  appar- 
ently helpless  so  near  the  rail  of  the  track  as  to  expose  him  to  dan- 
ger from  the  engine  as  it  passed,  and  could,  by  the  use  of  the  appli- 
ances at  his  command,  and  without  peril  to  those  on  his  train,  have 
stopped  the  train  in  time  to  have  avoided  injury  to  such  man,  and 
failed  to  do  so,  the  railway  company  was  guilty  of  negligence,  and 
liable  for  the  death  of  such  man  notwithstanding  his  contributory 
negligence. 

Appeal,  from  Mecklenburg*  county  superior  court. 
Reversed. 

Burwell^  Walker  &  Cansler^  for  appellant. 
Geo.  F.  Bason ^  for  appellee. 

Montgomery,  J.  The  plaintiflF's  intestate  was  ly- 
ing* in  a  position  horizontal  to  the  railroad  track,  with  a 
part  of  his  body  resting*  in  a  slig*ht  depression  caused 
by  a  small  ditch.  His  head,  on  or  between  the  sills, 
could  not  be  seen  by  eng*ineer  and  fireman,  according^ 
to  their  testimony,  and  was  so  near  the  rail  as  to  be 
struck  by  the  engine  as  it  passed.  From  the  evidence 
he  was  asleep  or  drunk  ;  probably  both.  The  eng-ineer 
testified  that,  as  he  turned  a  curve  in  the  road  at  a  point 
600  yards  distant  from  the  place  where  the  man  was 
killed,  he  saw  the  object ;  that  he  looked  at  it  carefully, 
and  thought  it  was  a  cross-tie.  It  attracted  his  atten- 
tion. His  duty  then  was,  more  than  ever,  to  have  kept 
a  reasonable  and  proper  lookout  in  his  front,  in  order 
to  discover  the  nature  of  the  object  in  time  to  stop  the 
train,  and  prevent  injury  if  it  should  turn  out  to  be  a 
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man  or  other  animal.  And  yet,  as  we  understand  the 
testimony  of  both  the  engineer  and  the  fireman,  after  a 
careful  reading  of  it,  there  was  no  further  lookout  un- 
til the  engine  was  within  50  or  75  yards  fsom  where 
the  man  was  killed, — too  late  to  stop  the  train  and  pre- 
vent the  injury. 

The  counsel  of  the  defendant,  in  his  argument  here, 
undertook  to  distinguish  the  facts  in  this  case  from 
those  in  the  case  of  Pickett  v.  Railroad  Co.,  117  N. 
Car.  616,  and  insisted  that  the  law  which  was  an- 
nounced there  upon  the  facts  did  not  apply  to  the  facts 
in  this  case.  It  is  true  that  in  Pickett's  Case,  supra, 
the  man  was  lying  on  the  track,  partly  between  the 
rails,  asleep ;  while  in  this  case  no  part  of  the  body 
was  between  the  rails.  But  we  think  the  rule  which 
requires  an  engineer  to  keep  a  reasonable  lookout  in 
his  front  in  observing  the  track  applies  as  fully  to  the 
facts  in  this  case  as  to  those  in  Pickett's  Case.  A  rail- 
road company  would  certainly  be  liable  to  passengers 
if  its  engineer,  by  a  reasonable  and  proper  lookout, 
could  have  seen  an  object,  though  not  immediately  on 
the  track,  but  on  the  side,  and  so  near  as  to  obstruct  an 
engine,  and  cause  injury  to  them,  and  did  not  stop  his 
engine  in  time  to  prevent  it.  And  it  does  seem  that 
the  same  rule  would  apply,  and  the  company  be  liable 
to  the  next  of  kin  at  suit  of  personal  representative, 
where  a  man  might  have  been  seen  lying  apparently 
helpless,  and  so  near  to  the  track  as  to  be  killed  by  a 
passing  engine.  We  think  that  this  court  has  so  de- 
cided in  effect,  if  not  directly,  in  Deans  z^.  Railroad  Co., 
107  N.  Car.  686,  45  Am.  «&  Eng.  R.  Cas.  45.  There 
the  court  said :  "It  is  the  duty  of  an  engineer  while 
running  an  engine  to  keep  a  careful  lookout  along  the 
track,  in  order  to  avoid  or  avert  danger  in  case  he  shall 
observe  any  obstruction  in  his  front."  The  position 
of  the  man  as  to  the  railroad  track  in  that  case  was  ,on 
the  side  of  the  track.  A  witness  testified  that  "he 
could  not  tell  from  his  position  whether  he  was  lying 
across  the  rail,  but  thought  his  head  was  on  the  road- 
bed beyond  the  ends  of  the  cross-ties."     We  are,  there- 
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fore,  of  the  opinion  that  his  honor  was  in  error  when 
he  instructed  the  jury  that  if  they  believed  the  testi- 
mony of  the  witnesses,  and  found  the  facts  to  be  as  tes- 
tified by  them,  the  plaintiff  could  not  recover,  and  that 
they  should  find  the   issues   for   the  defendant.     He 
should,  upon  the  issues  submitted,  have  instructed  the 
jury  that  the  plaintiff  had  contributed  to  his  own  in- 
jury.    The  testimony  on  that  point  was  uncontradicted. 
In  fact,  the  contributory  negfligence  was  admitted.    He 
should  then  have  instructed  the  jury  as  to  the  third  is- 
sue (which  was  in  these  words,  "Notwithstanding-  the 
negligence  of  said  intestate,  did  the  defendant's  ag-ents 
exercise  ordinary  and  reasonable  care  to  prevent  the  in- 
jury?") that  if  from  the  evidence,  it  clearly  appearing" 
that  two  inferences  might  be  drawn  therefrom  by  fair- 
minded  men,  they  should  find   *'that  the  engineer,  by 
keeping  a  reasonable  and  careful  lookout,  could  have 
discovered  the  object  which  he  said  he  thought  Tvas  a 
cross-tie  was  a  man  lying  apparently  helpless  so  near 
the  rail  of  the  track  as  to  expose  him  to  danger  from 
the  passing  engine,  or  when  he  first  discovered,  or  by 
the  exercise  of  ordinary  care  and  diligence  could  have 
discovered,  that  it  was  a  man,  he  could,  by  the  lise  of 
the  appliances  at  his  command,  and  without  peril  to 
those  on  his  train,    have  stopped  the  train  in   time  to 
have  avoided  the  injury  to  the  plaintiff's  intestate,  the 
defendant  was  guilty  of  negligence,   notwithstanding 
the  plaintiff's  intestate  was  careless  in  lying  down  near 
the  track,  and  the  jury  will  answer  the  first  issue 
'  Yes,'  and  the  third  issue  '  Yes.'  "      As  the  plaintiff  is 
entitled  to  a  new  trial,  we  will  not  discuss  any  further 
the  special  instructions  asked  by  the  counsel  of  the 
plaintiff,  as  they  may  not  arise  on  the  new  trial.     New 
trial. 
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IvOUISVII^LE  &  N.  R.  Co. 

V. 

Johnson. 

{Court  of  Appeals  of  Kentucky^  Nov,  /p,  i8g6.) 

Removal  of  Trees  near  Right  of  Way.— Where  the  safetj'  of  the 
passengers  and  employees  of  a  railway  company  requires  the  re- 
moval of  trees  standing*  near  the  right  of  way  of  the  railway  com- 
pany, an  action  will  lie  for  the  removal  of  such  trees. 

Appeal  from  Nelson  county  circuit  court.  Re- 
-versed. 

John  S.  Kelley  and  H.  W,  Bruce,  for  appellant. 
Ben  JohyisoHy  for  appellee. 

Pryor,  C.  J.  This  action  was  instituted  by  the 
railroad  company  for  the  purpose  of  having*  certain 
trees  removed,  standing-  on  the  lands  of  the  appellee, 
and  near  the  appellant's  right  of  way.  A  demurrer 
was  sustained  to  the  petition.  If,  as  the  appellant  al- 
leg'es,  the  trees  are  so  near  appellant's  roadbed  as  to 
endanger  the  lives  of  those  who  are  passengers  on  its 
trains,  from  the  falling  timber  during  high  winds,  the 
trees  ought  to  be  removed.  The  record  presents  a 
question  of  fact,  and,  if  the  danger  is  such  from  the 
proximity  of  the  trees  to  the  road  that  one  might  reas- 
onably say  the  safety  of  passengers  and  those  on  the 
train  required  their  removal,  the  trees  ought  to  be 
felled.  The  averments  of  the  petition  are  direct  and 
positive  that  the  timber  is  dead,  and  so  near  the  road 
as  that  those  on  the  train  would  be  in  imminent  peril 
from  the  falling  timber  caused  by  high  winds  or  the 
decay  of  the  trees  ;  and,  the  statements  being  admitted 
to  be  true  by  the  demurrer,  it  should  have  been  over- 
ruled, and  the  case  heard  on  its  merits.     In  the  case  of 
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Filbin  V.  Railway  Co.,  91  Ky.  444,  this  same  question 
was  disposed  of,  the  court  saying*  that  if  the  dang-er 
was  probable,  and  the  company  aware  of  that  iact,  the 
timber  should  be  removed,  whether  on  the  land  of  the 
railway  company  or  on  the  land  of  another,  and,  if  the 
company  is  liable  in  such  a  state  of  case,  a  remedy 
should  be  afforded  for  abating*  the  dang-er,  and  a  court 
of  equity  should  g-ive  the  relief  if,  upon  the  proof,  the 
averments  of  the  petition  are  sustained.  The  appellant 
is  offering"  to  pay  the  expenses  of  removal,  as  well  as 
the  value  of  the  timber  ;  and,  while  the  owner  should 
not  be  deprived  of  the  use  of  his  property  unless  its 
condition  renders  it  dangferous  to  travel,  this  case 
should  be  heard  by  the  chancellor,  in  order  to  ascertain 
whether  the  complaint  of  the  appellant  is  sustained  by 
the  facts.  Reversed,  and  remanded  for  proceedings 
consistent  with  this  opinion. 
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Parker 

V. 

South  Carolina  &  G.  Ry.  Co. 

(Supreme  Court  of  South  Carolina^  March  /,  iSgj,) 

Production  of  Papers — Harmless  Error.— In  an  action  against  a 
railway  company  by  an  employee  to  recover  for  injuries,  the  court 
ordered  the  defendant  to  deliver  to  the  plaintiff  certain  papers  for 
his  use.  The  evidence  was  obtained  by  the  plaintiff,  but  in  another 
way.  Held,  that  the  error,  if  any,  in  granting  such  order  was 
harmless. 

Injuries  to  Employee — Damages.* — In  such  action  it  is  not  error  to 
instruct  the  jury  that  in  estimating  the  damages  sustained  by  the 
plaintiff  they  may  take  into  consideration  the  amount  of  the  doctor's 
bill  for  attending  to  his  injuries,  though  the  bill  remained  unpaid. 

Same — Instructions — Negligence — Burden  of  Proof. — Where,  in 
such  action,  the  jury  has  been  instructed  that  it  is  the  plaintiff's 
duty  to  show  by  the  preponderance  of  the  evidence  that  his  injuries 
were  caused  by  the  defendant's  negligence,  it  is  not  error  to  refuse 
to  instruct  that  the  burden  of  the  proof  is  on  the  plaintiff  to  show 
negligence  on  the  defendant's  part. 

Knowledge  of  Defective  Appliances — Contributory  Negligence. — 
A  servant  is  not  necessarily  guilty  of  contributory  negligence  be- 
cause he  remains  in  the  service  of  his  master  after  he  has  knowl- 
edge of  defects  in  the  machinery  or  appliances  with  which  he  is  fur- 
nished to  perform  his  work,  but  it  is  a  question  of  fact  for  the  jury. 

*See  notes  at  end  of  case. 

Appeal  from  Edgefield  county  common  pleas  circuit 
court.     Afflmied. 

Defendant's  requests  to  charge  were  as  follows  : 
*'(1)  The  foundation  of  this  action  brought  by  the 
plaintiff  against  the  South  Carolina  &  Georgia  Rail- 
road  Company   is  an   allegation  of    negligence   made 
by    the   plaintiff    against    the    defendant,    in   that    it 
is   claimed    that    the   plaintiff,    while    rid- 
ing   upon     the    engine    of    the    defendant 
as    an    employee    of   the    railroad,    was   injured,  be- 
cause, it  is  claimed,  the  engine  was  thrown  from  the 
track  by  reason  of  some  defects  in  the  said  engine,  and 
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by  reason  of  defects  in  the  track.  This  being-,  in  sub- 
stance, the  chargfe  made  by  the  plaintiff,  the  plaintiff 
must  show  by  the  preponderance  of  evidence  that  the 
defendant,  its  agents  and  servants,  were  guilty  of  neg- 
ligence in  the  manner  as  charged  ;  in  other  words,  the 
plaintiff  must  satisfy  the  jury  by  the  preponderance  of 
evidence  that,  under  the  circumstances  proven  in  the 
case,  the  defendant  has  omitted  to  do  what  a  prudently 
conducted  railway  company  would  have  done,  or  has 
done  what  a  prudently  conducted  railroad  company 
would  not  have  done. 

**(2)  In  this  charge  of  negligence  brought  by^  the 
plaintiff  against  the  defendant,  the  burden  of  proof  of 
establishing  the  negligence  is  upon  the  plaintiff,  and 
no  presumption  of  negligence  arises  from  the  mere  fact 
that  the  engine  jumped  from  the  track,  or  that  the 
plaintiff  was  injured.  In  cases  between  passengers 
and  a  railroad  company,  when  there  is  an  accident,  ordi- 
narily there  is  a  presumption  of  negligence  ;  but  in 
cases  between  the  employees  or  servants  of  the  railroad 
company  and  such  railroad  no  such  presumption  arises 
from  the  occurrence  of  the  accident  which  caused  the 
injury  complained  of,  and  the  burden  is  upon  the  plain- 
tiff to  satisfy  the  jury  that  there  was  negligence. 
Nitro-Glvcerine  Case.  15  Wall.  (U.  S.)  539  ;  Shear.  & 
R.  Neg.  §  99  ;  Railroad  Co.  v.  Smith  (Pa.)  17  Atl.  443. 

**(3)  That  as  between  passengers  and  a  railroad  com- 
pany, when  an  injury  has  happened,  the  measure  of 
care  is  extraordinary  care,  and  the  company  is  held  lia- 
ble for  the  slightest  negligence  ;  but  not  so  as  between 
•employees  (as  in  this  case),  and  the  railroad  company, 
where  the  measure  is  only  the  exercise  of  ordinary  care 
and  diligence. 

'*(4)  Railroad  companies  do  not  warrant  their  em- 
ployees the  safe  condition  of  their  line,  nor  the  absolute 
security  of  their  appliances,  machinery,  and  roadbed. 
They  only  guarantee  that  due  care  will  be  used  in  con- 
structing and  keeping  them  in  repair,  and  due  care  used 
in  operating  the  line,  appliances  and  machinery.  When 
the  railroad  has  exercised  all  of  the  care  and  caution 
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which  a  prudent  man  would  take  for  the  safety  and 
protection  of  his  own  person,  the  law  does  not  hold  it 
liable  for  the  consequences  of  a  defect  which  could  not 
be  discovered  by  careful  inspection.  Patt.  Ry.  Ace. 
'  Law,  §  284. 

**(5)  In  a  case  like  the  present  one,  the  proper  in- 
quiry is  not  whether  the  accident  mig-ht  have  been 
avoided  if  the  company  had  anticipated  its  occurrence, 
but  whether,  taking*  the  circumstances  as  they  then  ex- 
isted, the  company  was  negliiBfent  in  failing"  to  anticipate 
and  provide  ag-ainst  the  occurrence.  The  duty  im- 
posed does  not  require  the  use  of  every  possible  pre- 
caution to  avoid  injury,  nor  that  the  company  should 
have  employed  any  particular  means  which  it  may 
appear,  after  the  accident,  would  have  avoided  it. 
It  was  only  required  to  use  such  reasonable  precautions 
to  prevent  accidents  as  would  have  been  adopted  by 
prudent  persons  prior  to  the  accident.  Railway  Co.  v, 
Locke,  112  Ind.  404  ;  Beatty  v.  Railway  Co.,  58  Iowa 
242,  8  Am.  &  En^.  R.  Cas.  210. 

*'(6)  The  liability  of  the  railroad  to  its  employees  or 
servants  being*. dependent  upon  its  neg'lig'ence,  it  is  not 
liable  for  injuries  to  them  resulting  from  inevitable  ac- 
cidents or  misfortunes  such  as  could  not  be  averted  by 
dilig'ence  in  the  manag"ement  of  the  road.  Patt.  Ry. 
Ace.  Law,  §  282 ;  Railroad  Co.  v.  Filbern,  6  Bush 
(Ky.)  574,  99  Am.  Dec.  693. 

*'(7)  The  jury  is  charg^ed  that  if  they  find  from  the 
evidence  that  the  engine  of  the  defendant,  upon  which 
the  plaintiff  was  travelling",  was  well  constructed,  and 
in  reasonably  fair  order,  and  that  it  was  thrown  from 
the  track  throug"h  the  culpable  act  of  some  person, 
known  or  unknown,  who  maliciously  or  mischievously 
placed  spikes  or  other  obstructions  upon  the  track  by 
which  the  eng-ine  was  derailed  without  the  knowledg^e 
of  the  defendant  or  its  ag-ents  and  servants  who  had 
charg'e  of  the  track,  and  without  want  of  care  on  the 
part  of  the  defendant  or  that  of  its  agents  in  discover- 
ing* such  obstructions  in  time  to  remove  them,  that  the 
plaintiff  cannot  recover,  no  matter  what  may  be  his 
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misfortune  in  being-  injured,  and  the  jury  must  find  for 
the  defendant.  Railway  Co.  v.  Kane,  92  Ga.  187,  59 
Am.  &  Engf.  R.  Cas.  227. 

*'(8)  The  jury  is  further  charged  that  the  plaintiflF 
must  introduce  evidence  to  show  that  the  injury  is  ' 
more  naturally  to  be  attributed  to  the  negligfence  of  the 
defendant  than  any  other  cause,  or  he  cannot  recover. 
If  the  accident  appears  upon  the  evidence  to  be  as  con- 
sistent with  the  absence  of  negligence  for  which 
the  defendant  is  responsible  as  with  the  exist- 
ence of  such  negligence,  the  plaintiff  must  fail,  and  the 
verdict  must  be  for  the  defendant.  Griffin  v.  Railroad 
Co.,  148  Mass.  143,  38  Am.  &  Eng.  R.  Cas.  184. 

**(9)  The  testimony  must  not  only  establish  that  the 
defendant  was  guilty  of  negligence,  but  it  must  estab- 
lish that  the  injury  arose  from  such  negligence ;  in 
other  words,  that  the  injury  was  proximately  caused 
by  the  negligence  of  the  defendant  company,  its  agents 
and  servants.     Glenn  v.  Railroad  Co.,  21  S.  Car.  466. 

**(10)  An  employee  of  a  railroad  company,  in  entering 
into  the  service  thereof,  knows,  or  is  taken  to  know, 
that  there  are  extraordinary  dangers  inseparable  from 
such  a  service,  which  human  care  and  foresight  cannot 
always  guard  against.  He  is  not  bound  to  incur  these 
known  perils,  incident  to  the  service,  and  may  refuse 
to  do  so  ;  or  he  may,  as  far  as  can  be  done,  provide  for 
them,  in  the  rate  of  compensation  or  otherwise.  But 
if  he  voluntarily  engages  to  serve  in  view  of  all-  the 
hazards  to  which  he  will  be  exposed,  it  is  well  settled 
that,  as  between  him  and  his  employer,  he  undertakes 
to  run  all  of  the  ordinary  risks  of  the  service  ;  and  this 
includes  risk  of  injuries  which  may  arise  from  an  un- 
expected cause,  and  which  could  not  be  guarded  against 
by  the  exercise  of  ordinary  care  and  diligence ;  and  if 
the  jury  in  this  case  find  from  the  evidence  that  the 
plaintiff  was  injured  by  such  an  accident,  arising  from 
an  unexpected  cause,  which' could  not  be  guarded 
against  by  the  exercise  of  ordinary  care  and  diligence, 
he  cannot  recover.     Railroad  Co.  v.  Elliott,  1  Coldw. 
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(Tenn.)  611,  78  Am.  Dec.  509 ;  Rodman  v.  Railroad 
Co.,  55  Mich.  57,  17  Am.  &  En?.  R.  Cas.  521. 

'*(11)  The  employer  or  the  railroad  company,  as  in 
this  case,  is  not  bound  to  use  the  safest  machinery,  or 
the  newest  inventions  in  machinery,  or  in  the  keeping* 
up  of  their  roadbed,  but  if  they  use  machinery  that  is 
suitable  for  the  work,  and  exercise  that  degree  of  skill 
and  labor  which  is  ordinarily  used  in  the  keeping  up  of 
a  roadbed,  employing  proper  section  masters  or  inspec- 
tors, who  properly  and  carefully  discharge  their  duty, 
and,  notwithstanding  such  discharge  of  duty  and  such 
exercise  of  ordinary  care  and  diligence,  an  injury  occurs 
to  an  employee,  then  the  railroad  company  is  not 
responsible  in  damages,  and  the  verdict  must  be  for  the 
defendant.  Patt.  Ry.  Ace.  Law,  §  285 ;  Durkin  v. 
Sharp,  88  N.  Y.  225,  8  Am.  &  Eng.  R.  Cas.  522. 

*'(12)  It  is  claimed  that  the  engine  was  defective  in 
the  way  as  is  alleged  in  the  complaint  and  sought  to  be 
proven  in  the  evidence.  The  jury  should  first  inquire 
whether  or  not  there  was  any  defect,  in  any  way,  in 
the  engine,  and  then  they  should  inq[uire  whether  or 
not  such  defect  contributed  to  the  accident,  or  brought 
it  about ;  and,  even  if  they  be  satisfied  that  there  was 
a  defect  in  the  engine  which  contributed  or  brought 
about  the  accident,  or,  in  other  words,  which  caused 
the  engine  to  mount  the  track,  then  they  should  enter 
upon  the  important  inquiry  whether  or  not  the  plaintiff, 
Parker,  knew  of  these  defects  in  the  engine^  and  con- 
tinued to  use  the  engine  with  the  knowledge  of  these 
defects ;  and  the  jury  is  charged  that,  if  they  find  he 
had  such  knowledge,  and  still  continued  to  use  the  en- 
gine, and  from  the  said  defects  the  injury  occurred,  the 
plaintiff  cannot  recover,  and  the  verdict  must  be  for 
the  defendant.  Hooper's  Case,  21  S.  Car.  541  ;  Evans 
V.  Chamberlain,  40  S.  Car.  109  ;  Wood,  Mast.  &  S.  §§ 
368-376. 

'*(13)  That  an  employee  who  works  defective  machi- 
nery, knowing  the  defect,  assumes  the  risk,  and,  if 
injured  from  such  defect,  cannot  recover,  even  if  his 
employer  knows  it.     In  order  to  shift  the  responsibilitj'^ 
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to  the  employer,  he  must  have  promised  to  repair.     In 
this  case  the  jury  is  chargfed  that  if  in  February,  1895» 
Parker  delivered  the  engine  No.  6  to  Blackwood,  the 
repairing-  agent  of  the    defendant,  and    they  find  he 
promised  to  repair  it  as  to  the  parts  claimed  to  be  out 
of  repair  and  dangerous,  yet,  if  they  further  find  that 
he  did  not  so  do,  and  Parker  again  accepted  said  en- 
gine, and  in  a  dangerous  condition,  known  to  him,  ran 
it  from  time  to  time  until  June  25,  1895,  and  that  from 
such   condition   of   said   engine  he  was  then  injured, 
he   cannot    recover,    no    matter    how    many  times  he 
again  notified  the  agents  of  the  company,  unless  they 
again  promised  to  repair.     Wood,  Mast.  &  S.  §  379.'* 
The  charge  of  the  court  was  as  follows : 
'*Mr.  Foreman  and  Gentlemen  of  the  Jury  :     It  is  a 
matter  of   congratulation  to  you  that  this  case,  which 
has  consumed  nearly  three  days,  is  about  drawing  to  a 
close  ;  and  I  must  say  that  from   the  attention  that  you 
have   given,  not  only  to  the  evidence,  but  to  the  argu- 
ments, I  am  sure  that,  whatever  verdict  you  arrive  at 
in  this   case,  the  litigants  will   get  one  which  will  be 
the   result  of  your  best  judgment,   as  they  have  the 
right  to  expect,  and  as  they  do  expect,  and  as  the  law 
requires.     As  the   arguments  have  taken  such  a  range 
it  may  be   proper  for  me  to  call  your  attention  to  the 
issues  that   you  are  called  upon  to  decide.     Those  is- 
sues are  made  up  by  what  is  known  as  the  'pleadings.' 
The  plaintiff  comes  into  court,  and  alleges  his  cause  of 
action  by  what  is  known  as  his  'complaint.'     The  de- 
fendant answers,   either  admitting  or  denying  such  al- 
legations of  the  complaint  as  he  may  see  proper  under 
the  forms  of  pleadings.     The  answer  can  be  general 
or  special.     The  defendant  can  set  up  any  special  de- 
fense he  may  see  proper  to  set  up.     This  is  a  suit  for 
damages, — a  suit  brought  against  the  defendant  rail- 
road company,  alleging  that  the  defendant  was  negli- 
gent in  not  supplying  the  plaintiff  with  a  proper  loco- 
motive, and  also  negligent  in  not  keeping  the  roadbed 
in  good  and  proper  repair,  and  by  reason  of  these  acts, 
of  negligence  the  plaintiff,  while  running  the  engine 
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as  engineer  in  the  employment  of  the  defendant,  was 
thrown  down  an  embankment  and  injured,  as  he  al- 
leges, in  the  sum  of  twenty  thousand  dollars.  The 
defendant  denies  negligence,  and  sets  up  as  an  affirma- 
tive defense  that  the  plaintiff  was  injured  by  no  negli- 
gent act  of  the  railroad  company,  by  reason  of  the  fact 
that  some  one  had  maliciously  and  willfully  placed  a 
spike  or  some  object  upon  the  railroad  track,  and  that 
was  the  cause  of  the  accident ;  alleges,  on  the  other 
hand,  that,  if  the  plaintiff  was  injured,  it  was  through 
no  fault  of  theirs, — no  want  of  proper  care  on  the  part 
of  the  defendant.  Now,  you  will  see  at  the  very  out- 
set that  the  case  turns  upon  the  question  of  negligence. 
What  is  negligence?  Negligence  ordinarily  is  the 
want  of  due  and  proper  care.  I  charge  you  that  where 
one  enters  in  the  service  of  a  railroad  company  in  the 
capacity  of  engineer,  for  instance,  the  same  rule  of 
negligence  does  not  apply ;  that  same  degree  of  care 
does  not  attach  to  the  railroad  company  as  would  ap- 
ply if  he  were  a  passenger  riding  upon  the  train.  As 
a  passenger,  the  contract  is  different  when  he  enters 
upon  the  train.  The  contract  on  the  part  of  the  pas- 
senger with  the  railroad  is,  he  pays  the  company  so 
much  to  carry  him  safely  to  a  certain  point.  But 
when  you  enter  the  service  of  the  railroad  the  obliga- 
tion is  reciprocal.  There  are  acts  required  not  only  of 
the  railroad,  but  also  of  the  employee;  the  relation  of 
master  and  servant  existing,  the  railroad  Joeing  the 
master  and  the  employee  the  servant, — the  same  thing 
as  employer  and  employee.  Now,  their  duties  are  re- 
ciprocal. In  the  first  instance,  it  is  the  duty  of  the 
railroad  company  to  furnish  safe  and  proper  machinery; 
and,  secondly,  it  is  their  duty  to  keep  the  roadbed  in 
ordinary  repair,  capable  of  conveying  trains  that  are  to 
run  over  the  road  in  the^usual  course  of  traffic.  It  is 
the  duty  of  the  employee,  the  engineer,  for  instance, 
to  so  conduct  that  engine  in  a  skillful  manner  as  a  pru- 
dent and  skillful  engineer  would  do  under  the  circum- 
stances. If  there  is  any  defect  in  the  engine  while  in 
the  use  of  the  engineer,  it  becomes  a  mixed  question  of 
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law  and  fact  how  far  his  duties  require  him  to  report 
the  fact,  and  whether  he  should  undertake  to  operate 
that  eng-ine  knowing-  it  to  be  in  the  condition  that  it  is. 
There  are  two  acts  of  neg-ligence  complained  of.  One 
is  that  the  railroad  furnished  defective  machinery,  and 
the  other  is  that  it  did  not  keep  a  proper  roadbed.  So 
your  inquiry  will  be  whether  this  accident  is  attrib- 
utable to  either  or  both  of  these  causes.  Was  it  the 
fault  of  the  engfineer,  or  was  it  because  of  the  want  of 
proper  and  ordinary  care  on  the  part  of  the  railroad 
company?  You  will  first  inquire  what  machinery 
was  furnished  him.  I  charge  you  that  in  the  first  in- 
stance it  is  the  duty  of  the  railroad  company  to  furnish 
properly  equipped  machinery ;  but  if  in  the  use  of  that 
machinery  by  the  employee  it  becomes  defective,  and 
he  knows  of  that  defect,  and  that  defect  is  such  that  a 
prudent  eng-ineer — a  cautious  eng-ineer — would  not  use 
under  the  circumstances,  and  if  the  engineer  in  this 
case  did  use  that  machinery  in  that  fix,  knowing  it  to 
be  defective,  and  the  defect  was  such  as  a  prudent  and 
cautious  engineer  would  not  have  used  under  the  cir- 
cumstances, then  I  charge  you  that  the  plaintiff  in  this 
case  would  assume  the  liability,  and  the  railroad  would 
not  be  responsible  for  an  accident  occurring  to  him  un- 
der those  circumstances.  To  illustrate  what  I  mean, 
I  will  give  you  a  hypothetical  case :  If  that  engine 
had  a  cracked  wheel  on  that  morning,  and  that  fact 
was  known  to  the  engineer,  and  was  such  that  one 
skilled  in  engineering,  known  to  be  prudent  and  cau- 
tious, would  not  have  used,  knowing  of  that  defect, 
and  the  engineer,  while  conscious  of  this  fact,  used  it 
in  any  way,  then  he  would  assume  the  risk.  While  it 
is  the  duty  of  the  railroad  to  furnish  proper  machinery, 
it  is  also  the  duty  of  the  employee  to  use  it  in  a  proper 
and  skillful  manner.  Now,  for  instance,  if  it  appeared 
to  a  prudent  engineer  that  one  of  the  wheels  would 
probably  run  off  of  that  engine  before  it  would  make 
the  trip,  and,  knowing  that  fact,  he  undertakes  to  run 
it,  and  runs  it  off,  under  those  circumstances  he  would 
assume  the  risk  himself. 
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**As  I  have  said,  it  is  the  duty  of  the  railroad  com- 
pany to  furnish  proper  machinery  and  a  proper  track. 
If  you  find  the  machinery  was  not  defective,  then  your 
inquiry  will  be,  was  the  accident  due  to  improper  re- 
pair of  the  railroad  track  ?  That  is  a  question  of  fact 
for  you.  You  have  heard  the  evidence.  Was  that 
track  in  such  condition  as  to  reasonably  transport  over 
it  the  engines  and  cars  that  were  to  be  used  for  the 
ordinary  purpose  of  the  traffic  of  that  railroad  ?  You 
have  seen  the  track  ;  vou  have  heard  it  described  here 
how  it  was  before  the  accident.  You  have  heard  the 
witnesses  upon  that  point.  Now,  was  the  railroad 
negfligfent  in  keeping-  up  that  track?  If  so,  and  the 
accident  occurred  through  negfligence  of  the  railroad, 
then  the  plaintiff  would  be  entitled  to  recover.  If,  on 
the  other  hand,  they  failed  to  supply  him  with  proper 
machinery,  or  failed  to  put  his  machinery  in  proper  re- 
pair, and  the  engineer  was  not  careless  or  feckless  in 
using  the  machinery,  and  the  accident  occurred  through 
the  negligence  of  the  railroad  in  not  furnishing  proper 
machinery,  under  those  circumstances  the  plaintiff 
would  be  entitled  to  recover.  Now,  the  gentlemen 
who  have  argued  this  case  have  relieved  me  of  a  great 
deal  in  explaining  to  you  minutely,  in  detail,  the  law  ap- 
plicable to  the  case,  which  they  have  collated  in  their  re- 
quests to  charge,  and  which  they  have  sent  up  to  me 
for  the  purpose  of  having  me  pass  upon  them.  *That 
it  is  the  duty  of  the  defendant  to  furnish  the  plaintiff 
with  a  safe  and  sound  engine  with  which  to  work,  and 
a  safe  and  sound  foadbed  ;  and  it  was  their  further 
duty  to  keep  and  maintain  said  engine  and  roadbed  in  a 
safe  and  sound  condition  ;  and,  if  the  jury  find  from 
the  evidence  that  the  defendant  negligently  failed  to 
perform  either  of  these  duties  as  to  the  engine  or  road- 
bed, and  if  the  engine  or  roadbed  was  not  in  a  safe  or 
sound  condition  at  the  time  of  the  accident,  and  that  the 
wreck  in  which  the  plaintiff  was  injured  was  caused 
by  the  engine  or  roadbed,  either  or  both,  being  in  such 
condition,  plaintiff  would  be  entitled  to  the  verdict.'  I 
charge  you  that  it  does  not  necessarily  mean  that  the 
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verdict  should  be  for  the  amount  claimed,  if  you  find 
the  plaintiff  is  entitled  to  a  verdict,  but  for  an  amount 
that  you  think  the  plaintiff  has  reasonably  proven  his 
damagfes  to  be.  '(2)  That  an  employee  has  the  right 
to  assume  without  examination  that  the  appliances  fur- 
nished  him  to  work  with  or  upon  by  his  employees  are 
safe  and  sound.'  That  is,  in  the  first  instance.  If, 
after  working  that  machinery,  he  finds  that  it  is  un- 
sound, and,  knowing  it  to  be  in  a,n  unsound  condition, 
that  it  has  such  defect  in  it  that  a  prudent  engineer 
would  not  use,  then  he  would  assume  his  own  risk 
under  those  circumstances.  *(3)  If  the  jury  found 
from  the  evidence  that  the  defendant  company  were 
operating  the  Carolina,  Cumberland  Gap  &  Chicago 
Railway,  as  alleged  in  the  complaint,  at  the  time  fhe 
injury  was  received  by  the  plaintiff,  it  would  make  no 
difference  as  to  the  liability  of  the  defendant  company 
that  the  accident  occurred  on  the  said  Carolina,  Cum- 
berland Gap  &  Chicago  Railway,  for  the  defendant 
company  would  be  liable  for  any  negligence  in  operating 
said  railway,  the  same  as  if  the  same  were  owned  by  the 
defendant  company. '  That  I  charge  you  to  be  the  law.  If 
you  find  that  the  defendant,  the  South  Carolina  & 
Georgia  Railway,  were  operating  this  railroad,  and 
they  did  it  negligently,  in  the  manner  complained  of  by 
plaintiff,  they  could  not  escape  liability  by  reason  of 
the  fact  that  it  was  not  their  roadbed.  If  they  had  it 
in  charge,  operating  it,  they  are  responsible  for  liabili- 
ties. Some  of  these  requests  I  have  allowed  and  some 
disallowed  ;  and  so  with  reference  to  defendant's  re- 
quests, I  have  allowed  some  and  disallowed  others  for 
reasons  stated  on  separated  sheet. 

"The  defendant  requests  me  to  charge  you  :  'Rail- 
road companies  do  not  warrant  their  employees  the  safe 
condition  of  their  line,  nor  the  absolute  security  of 
their  appliances,  machinery,  and  roadbed.  They  only 
guaranty  that  due  care  will  be  used  in  constructing  and 
keeping  them  in  repair,  and  due  care  used  in  operatingf 
the  line,  appliances  and  machinery.'  I  charge  you  that 
is  the  law.     'When  the  railroad  has  exercised  all  of 
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the  care  and  caution  which  a  prudent  man  would  take 
for  the  safety  and  protection  of  his  own  person,  the  law 
does  not  hold  it  liable  for  the  consequences  of  a  defect 
which  could  not  be  discovered  by  careful  inspection.' 
I  charg-e  you  that  to  be  the  law.  The  fifth  request  I 
do  not  chargfe.  *(^)  ^^^  liability  of  the  railroad  to  its 
employees  or  servants  being-  dependent  upon  its  negli- 
g-ence,  it  is  not  liable  for  injuries  to  them  resulting- 
from  inevitable  accidents  or  misfortunes,  such  as  could 
not  be  averted  by  diligence  in  the  management  of  the 
road.'  I  charge  you  that  to  be  the  law.  *(7)  The  jury 
is  charged  that  if  they  find  from  the  evidence  that  the 
engine  of  the  defendant,  upon  which  the  plaintiff  was 
traveling,  was  well  constructed,  and  in  reasonably  fair 
order,  and  that  it  was  thrown  from  the  track  through 
the  culpable  act  of  some  person,  known  or  unknown, 
who  maliciously  or  mischievously  placed  spikes  or 
other  obstructions  upon  the  track,  by  which  the  engine 
was  derailed  without  the  knowledge  of  the  defendant 
or  its  agents  and  servants  who  had  charge  of  the  track, 
and  without  want  of  care  on  the  part  of  the  defendant 
or  that  of  its  agents  in  discovering  such  obstructions  in 
time  to  remove  them,  then  the  plaintiff  cannot  recover, 
no  matter  what  may  be  his  misfortune  in  being  injured, 
and  the  jury  must  find  for  the  defendant.'  I  charge  you 
that  to  be  the  law.  If  you  find  some  malicious  person, 
unknown  to  the  railroad,  placed  an  obstruction  there 
on  that  track,  and  the  railroad  did  not  let  the  ob- 
struction remain  there  an  unreasonable  length  of  time, 
and  through  that  obstruction  the  engine  was  derailed, 
and  the  accident  occurred  by  reason  of  that,  the  rail- 
road would  not  be  liable.  On  this  principle,  if  you  are 
riding-  upon  a  passenger  train,  and  some  wicked  per- 
son fires  into  the  train,  and  shoots  you,  you  could  not 
hold  the  railroad  responsible  for  that  unless  the  rail- 
road did  some  act  to  bring  it  about,  or  was  negligent  in 
some  act  in  the  premises.  The  eighth  request  I  re- 
fuse. '(9)  The  testimony  must  not  only  establish  that 
the  defendant  was  guilty  of  negligence,  but  it  must  es- 
tablish that  the  injury  arose  from  such  negligence ;  in 
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other  words,  that  the  injury  was  proximately  caused 
by  the  negflig'ence  of  the  defendant  company,  itsag'ents 
and  servants.'  I  charge  you  that  to  be  the  law.  The 
tenth  I  refuse.  '(11)  The  employer,  or  the  railroad 
company,  as  in  this  case,  is  not  bound  to  use  the  safest 
machinery,  or  the  newest  invention  in  machinery,  or  in 
the  keeping-  up  of  their  roadbed ;  but  if  they  use  ma- 
chinery that  is  suitable  for  the  work,  and  exercise  that 
degree  of  skill  and  labor  which  is  ordinarily  used  in 
the  keeping  up  of  a  roadbed,  employing  proper  section 
masters  or  inspectors,  who  properly  and  carefully  dis- 
charge their  duty,  and,  notwithstanding  such  discharge 
of  duty  and  such  exercise  of  ordinary  care  and  dili- 
gence, an  injury  occurs  to  an  employee,  then  the  rail- 
road company  is  not  responsible  in  damages,  and  the 
verdict  must  be  for  the  defendant.'  I  charge  you  that 
is  the  law.  The  twelfth  I  charge  you,  modified  as. 
appears  upon  the  record :  "It  is  claimed  that  the  en- 
gine was  defective  in  the  way  as  is  alleged  in  the  com^ 
plaint,  and  sought  to  be  proven  in  the  evidence.  The 
jury  should  first  inquire  whether  or  not  there  was  any 
defect  in  any  way  in  the  engine,  and  then  they  should 
inquire  whether  or  not  such  defect  contributed  to  the 
accident,  or  brought  it  about;  and,  even  if  they  be  sat- 
isfied that  there  was  a  defect  in  the  engine  which  con^ 
tributed  or  brought  about  the  accident,  or,  in  other 
words,  which  caused  the  engine  to  mount  the  track, 
then  they  should  enter  upon  the  important  inquiry 
whether  or  not  the  plaintiff,  Parker,  knew  of  these  de- 
fects in  the  engine,  and  continued  to  use  the  engine 
with  the  knowledge  of  these  defects ;'  and  if  they  were 
such  that  an  engineer  of  ordinary  prudence  and  caution 
would  not  have  used  under  the  circumstances,  the- 
plaintiff  cannot  recover.  That  I  charge  you.  The 
thirteenth  I  refuse.  If  you  should  find  a  verdict  for 
the  plaintiff,  Mr.  Foreman  and  gentlemen  of  the  jury, 
you  are  at  liberty,  in  estimating  the  damages,  to  take 
into  consideration  the  doctor's  bill,  nursing,  pay  for 
drugs,  and  for  whatever  pain,  suffering,  or  anguish 
you  might  find  the  plaintiff  has  reasonablj^  proven  hia 


Am.  &  'Eng.  FELLOW  SERVANTS.  743 

R.  Cas. 

Parker  v.  South  Carolina  &  G.  Ry.  Co. 

case  to  amount  to.  In  coming"  to  your  conclusion  you 
should  throw  aside  all  sympathy  or  prejudice.  You 
are  not  here  to  award  sympathy  or  to  punish  corpora- 
tions, but  you  are  to  try  the  issues  between  these 
litigants,  and  come  to  a  solution  who  is  in  the  wrong*,  if 
either  is  in  the  wrong*.  Has  the  plaintiff  made  out  his 
case  by  the  preponderance  of  the  evidence,  and,  if  so, 
what  reasonable  damag-es  has  he  established  ?  If  you 
find  he  has  made  out  a  case  of  damages  by  the  prepon- 
derance of  the  evidence,  then  you  assess  his  damages. 
If  you  find  the  railroad  has  not  been  negligent,  or  if 
vou  should  find  that  the  act  was  the  act  of  some  malici- 
ous  person  who  obstructed  that  road,  and  that  the  rail- 
road was  not  negligent  in  removing  such  obstruction, 
in  that  event  he  could  not  recover,  and  it  would  be  your 
duty  to  find  for  the  defendant.  If  you  find  for  the 
plaintiff,  simply  say  :  '  We  find  for  the  plaintiff  so 
many  dollars  and  cents,'  writing  it  out  in  letters.  If 
you  find  for  the  defendant,  simply  say:  *We  find  for 
the  defendant.'  In  either  event,  sign  your  name  as 
foreman.     Take  the  record,  and  find  your  verdict." 

The  jury  found  a  verdict  for  the  plaintiff  in  the  sum 
of  S2,500,  upon  which  judgment  has  been  entered.  Due 
notice  of  appeal  has  been  given,  and  the  defendant  ap- 
peals to  the  supreme  court  on  the  following  exceptions: 

"First.  That  his  honor.  Judge  Gary,  erred,  it  is 
respectfully  submitted,  in  granting  his  order  of  Febru- 
ary 21,  1896,  in  which,  among  other  things,  he  directed 
'that  the  defendant,  the  South  Carolina  &  Georgia 
Railroad  Company,  do  give  to  the  plaintiflF,  J.  R.  Par- 
ker, or  his  attorneys,  within  ten  days  from  this  date,  an 
inspection  and  a  copy,  or  permit  the  said  J.  R.  Parker 
or  his  attorney  to  take  a  copy,  of  any  books,  papers  or 
documents  in  the  possession  or  control  of  the  said  South 
Carolina  &  Georgia  Railroad  .Company  containing  any 
evidence  relating  to  a  lease  or  any  agreement  by  or  un- 
der which  they  may  have  operated  the  Carolina,  Cum- 
berland Gap  &  Chicago  Railroad,  on  or  prior  to  the 
month  of  June,  1895,'  in  that,  it  is  respectfully  sub- 
mitted, that  upon  the  facts  before  his  honor  at  the  time. 
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there  was  no  foundation  in  the  law  for  said  order.  Sec- 
ond. That  his  honor,  Judge  Gary,  at  the  trial  of  the 
case,  in  his  charge  to  the  jury,  erred  in  charg-ing-  them, 
among-  other  things,  as  follows :  That  in  estimating 
the  damages  you  are  at  liberty  *to  take  into  considera- 
tion the  doctor's  bill,' — in  that  it  is  submitted  that 
there  was  no  testimony  in  the  case  which  warranted 
said  charge,  the  testimony  plainly  showing  that  Parker 
had  never  incurred  or  paid  a  doctor's  bill,  but  that,  to 
the  contrary,  the  doctors  who  attended  him  were  em- 
ployed by  the  railroad  company,  and  looked  to  the  rail- 
road company  for  pay.  Third.  That  his  honor  erred 
in  not  charging  the  defendant's  second  request  to 
charge,  as  follows:  'In  this  charge  of  negligence 
brought  by  the  plaintiff  against  the  defendant,  the  bur- 
den of  proof  of  establishing  the  negligence  is  upon  the 
plaintiff,  and  no  presumption  of  negligence  arises 
from  the  mere  fact  that  the  engine  jumped  from 
the  track,  or  that  the  plaintiff  was  injured.  In 
cases  between  passengers  and  a  railroad  company, 
when  there  is  an  accident,  ordinarily  there  is  a  pre- 
sumption of  negligence  ;  but  in  cases  between  the  em- 
ployees or  servants  of  the  railroad  company  and  such 
railroad  no  such  presumption  arises  from  the  occur- 
rence of  the  accident  which  caused  the  injury  com- 
plained of,  and  the  burden  is  upon  the  plaintiff  to 
satisfy  the  jury  that  there  was  negligence,' — in  that  it 
is  submitted  that  said  request  to  charge  is  in  accord- 
ance to  the  law.  Fourth.  That  his  honor  erred  in  not 
charging  the  defendant's  third  request  to  charge,  as 
follows  :  'That  as  between  passengers  and  a  railroad 
company,  when  an  injury,  has  happened,  the  measure  of 
care  is  extraordinary  care,  and  the  company  is  held 
liable  for  the  slightest  negligence  ;  but  not  so  as  be- 
tween employees  (as  in  this  case)  and  the  railroad  com- 
pany, where  the  measure  is  only  the  exercise  of  ordi- 
nary care  and  diligence,' — in  that  it  is  submitted  that 
the  said  request  is  in  accordance  with  the  law.  Fifth. 
That  his  honor  erred  in  not  charging  the  defendant's 
fifth  request  to  charge,  as  follows  :     'In  a  case  like  the 
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present  one  the  proper  inquiry  is  not  whether  the  ac- 
cident migfht  have  been  avoided  if  the  company  had 
anticipated   its    occurrence,    but  whether,   taking-  the 
circumstances  as  they  then  existed,  the  company  was 
negligent  in  failing  to  anticipate  and  provide  against 
the  occurrence.     The  duty  imposed  does  not  require 
the  use  of  every  possible   precaution  to  avoid   injury, 
nor  that  the  company  should  have  employed  any  par- 
ticular means  which  it  may  appear,  after  the  accident, 
would  have  avoided   it.     It  was  only  required  to  use 
«uch   reasonable    precautions  to  prevent  accidents  as 
would  have  been  adopted  by  prudent  persons  prior  to 
the  accident,' — in  that  it  is  submitted  that  said  request 
is  in  accordance  with  the  law.     Sixth.  That  ^his  honor 
tjrred  in  not  charging  and  refusing  to  charge  the  eighth 
request  of   the  defendant  as  follows  :     'The  jury  is 
further  charged  that  the  plaintiff  must  introduce  evi- 
dence to  show  that  the  injury  is  more  naturally  to  be 
attributed  to  the  negligence  of  the  defendant  than  any 
other  cause,  or  he  cannot  recover.     If  the  accident  ap- 
pears, upon  the  evidence,  to  be  as  consistent  with  the 
absence  of  negligence  for  which  the  defendant  is  re- 
sponsible as  with  the  existence  of  such  negligence,  the 
plaintiff  must  fail,  and  the  verdict  must   be  for  the 
defendant,' — in  that  it  is  submitted  that  said  request  is 
in  accordance  with  the  law.     Seventh.  That  his  honor 
erred  in  not  charging  the  tenth  request  of  the  defend- 
ant, as  follows:  'An  employee  of  a  railroad  company,  in 
entering  into  the  service  thereof,  knows,  or  is  taken  to 
know,  that  there  are  extraordinary  dangers  inseparable 
from  such  a  service  which  human  care  and  foresight 
cannot  always  guard  against.     He  is  not  bound  to  incur 
these  unknown  perils,  incident  to  the  service,  and  may 
refuse  to  do  so  ;  or  he  may,  as  far  as  can  be  done,  pro- 
vide for  them,  in  the  rate  of  compensation  or  otherwise. 
But  if  he  voluntarily  engages  to  serve  in  view  of  all 
the  hazards  to  which    he   will  be  exposed,   it  is  well 
settled   that,   as   between   him  and   his  employer,   he 
undertakes  to  run  all  of  the  ordinary  risks  of  the  ser- 
vice ;  and  this  includes  the  risk  of  the  injuries  which 
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may  arise  from  an  unexpected  cause,  and  which  could 
not  be  g-uarded  against  by  the  exercise  of  ordinary  care 
and  diligfence.  And  if  the  jury  in  this  case  find  from 
the  evidence  that  the  plaintiff  Was  injured  by  such  an 
accident,  arising-  from  an  unexpected  cause,  which 
could  not  be  g-uarded  ag-ainst  by  the  exercise  of  ordi- 
nary care  and  dilig-ence,  he  cannot  recover,' — which 
request  to  charge,  we  submit,  is  in  accordance  with 
the  law.  Eig'hth.  That  his  honor  erred  in  not  charg- 
ing the  defendant's  thirteenth  request  as  follows : 
'That  an  employee  who  works  defective  machinery, 
knowing-  the  defect,  assumes  the  risk,  and,  if  injured 
from  such  defect,  cannot  recover,  even  if  his  employer 
knows  it. .  In  order  to  shift  the  responsibility  to  the 
employer,  he  must  have  promised  to  repair.  In  this 
case  the  jury  is  charg-ed  that  if,  in  February,  1895, 
Parker  delivered  the  eng-ine  No.  6  to  Blackwood,  the 
repairing-  agent  of  the  defendant,  and  they  find  he 
promised  to  repair  it,  as  to  the  parts  claimed  to  be  out 
of  repair,  and  dang-erous,  yet,  if  they  further  find  that 
he  did  not  do  so,  and  Parker  ag-ain  accepted  said  eng-ine, 
and  in  a  dangerous  condition,  known  to  him,  ran  it  from 
time  to  time  until  June  25,  1895,  and  that  from  such 
condition  of  said  engine  he  was  then  injured,  he  cannot 
recover,  no  matter  how  many  times  he  again  notified 
the  agents  of  the  company,  unless  they  ag^in  promised 
to  repair.'  " 

Joseph  W.  Barnzvell^  Henderson  Bros.^  and  N.  Gs 
Evans^  for  appellant. 

Croft  &  Tillman  and  Sheppard  Bros.y  for  respond- 
ent. 

McIvER,  C.  J.  This  is  an  appeal  from  a  judgment 
entered  on  a  verdict  obtained  by  plaintiff  against  de- 
fendant in  an  action  to  recover  damages  for  injuries 
sustained  by  the  plaintiff,  occasioned,  as  is  alleged,  by 
the  negligence  of  defendant,  while  plaintiff  was  in  the 
employment  of  defendant  as  an  engineer  running  one 
of  the  defendant's  locomotives.  The  exceptions  for 
the  purposes  of  this  appeal,  other  than  the  first,  are 
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based  upon  alleged  errors  of  omission  and  commission 
in  the  charg-e  of  the  circuit  judg'e,  and,  therefore,  for  a 
full  understanding-  of  the  questions  presented,  it  will 
be  necessary  that  the  requests  to  charge  together  with 
the  charge  in  full  as  set  out  in  the  "case,"  as  well  as 
the  exceptions  upon  whtch  the  appeal  is  taken,  should 
all  be  incorporated  in  the  report  of  this  case. 

It  seems  that  the  disaster  which  occasioned  the  inju- 
ries of  which  plaintiff  complained  occurred 
on  the  line  of  the  Carolina,  Cumberland  Jj;^J*."j[JrI[|„, 
Gap  &  Chicago  Railway  Company  on  Err«r. 
the  25th  of  June,  1895,  at  which  time, 
as  plaintiff,  alleged  in  his  complaint,  the  defendant 
company  was  operating  the  said  Carolina,  Cumberland 
Gap  &  Chicago  Railway  under  a  lease  or  agreement 
executed  by  the  receiver  of  said  last-mentioned  railway 
company.  This  allegation  it  became  necessary  for  the 
plaintiff  to  prove  under  the  general  denial  in  defend- 
ant's answer  ;  and,  as  such  alleged  lease  was  not  on 
record  in  any  of  the  oflSces  in  which  such  a  paper  was 
required  to  be  recorded,  the  plaintiff  gave  due  notice  of 
a  motion,  based  upon  affidavits,  for  an  order  requiring 
the  defendant  company  to  deliver  to  the  plaintiff  a  copy 
of  the  agreement  under  which  the  defendant  company 
was  operating  the  Carolina,  Cumberland  Gap  &  Chi- 
cago Railway  during  the  month  of  June,  1895.  This 
motion  was  heard  by  his  honor.  Judge  Ernest  Gary, 
who,  on  the  21st  of  February,  1896,  granted  the  order 
to  which  error  is  imputed  by  the  first  exception  upon 
the  ground  that  "  upon  the  facts  before  his  honor  at  the 
time  there  was  no  foundation  in  law  for  said  order." 
It  will  be  observed  that  there  is  no  particular  specifica-^ 
tion  of  error  in  the  exception,  and  hence  it  might  possi- 
bly be  disregarded  as  too  general  to  require  its  con- 
sideration. But,  waiving  this,  we  learn  from  the  argu- 
ment that  the  specific  error  complained  of  is  that  the 
object  of  the  motion  was  to  obtain  a  copy,  or  inspection, 
of  a  document  which  the  plaintiff  desired  to  use  in  mak- 
ing out  his  own  case,  and  not  of  a  document  which  de- 
fendant proposed  to  use  in  making  out  its  defense  ;  and 
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that  this  court  has  decided  in  two  cases — Cartee  r. 
Spence,  24  S.  Car.  558,  and  in  Jenkins  v,  Bennett,  40 
S.  Car.  400,  that  such  is  not  the  object  of  section  389 
of  the  Code,  under  which  this  motion  was  made.  An 
examination  of  those  cases,  however,  will  show  that  no 
such  point  was  decided  in  eithenof  those  cases.  While 
it  is  true  that  in  Cartee  v,  Spence  an  intimation  was 
thrown  out  as  to  the  effect  claimed  by  counsel  for  ap- 
pellant, yet  the  court  distinctl}'  declined  to  decide  the 
point,  and  rested  its  decision  expressly  upon  another 
gfround.  So,  in  Jenkins  x\  Bennett,  the  court,  in  terms, 
declined  to  solve  the  doubt  sug^gfested  in  Cartee  r. 
Spence,  resting*  its  decision  upon  another  gfround. 
Neither  do  we  think  it  is  necessary  now  to  decide  what 
is  the  proper  construction  of  section  389  of  the  Code, 
for  the  reason  that  the  order  to  which  exception  is  taken 
amounted  practically  to  nothing.  Copies  or  inspection 
of  the  papers  desired  were  not  obtained  under  that 
order,  and,  therefore,  appellant  suffered  no  injury  from 
it.  The  evidence  that  the  defendant  company  was 
operating-  the  Carolina,  Cumberland  Gap  &  Chicag-o 
Railway  at  the  time  of  the  accident  seems  to  have  been 
obtained  another  way, — ^apparently  in  the  mode  sug-- 
g-ested  in  Cartee  v.  Spence, — ^and,  so  far  as  appears,  no 
exception  is  taken  to  such  evidence.  It  is  manifest, 
therefore,  that  even  if  the  order  in  question  was  errone- 
ously g-ranted,  it  was  a  harmless  error.  The  first  ex- 
ception must  be  overruled. 

The  second  exception  is  based  upon  the  unfounded 
assumption  that  Drs.  Hill  and  Tompkins  were  em- 
ployed by  the  defendant  company  to  attend  the  plain- 
tiff, and  that  such  company,  and  not  the  plaintiff,  was 

liable  to  those  doctors  for  their  medical  atten- 
iioKM-ViIUes.  tion.     There  is  nothing  in  the  testimony  to 

sustain  such  an  assumption.  Neither  of  the 
doctors,  in  their  testimony,  say  that  they  were  employed 
b}'  the  defendant  company,  or  that  they  looked  to  it  for 
payment  of  their  bill.  The  fact  that  defendant  com- 
pany, after  the  accident  had  occurred, — how  soon  after 
does  not  appear, — gave  Messrs.  Hill  and  Tompkins  no- 
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tice  that  an  accident  had  occurred,  in  which  plaintiff 
was  injured,  is  very  far  from  showing  that  the  com- 
pany had  employed  these  doctors  to  attend  the  plaintiff, 
or  that  it  would  be  responsible  for  their  bill.  That  no- 
tice  was,  manifestly,  given  in  obedience  to  section  1690, 
Rev.  St.  1893,  in  order  to  escape  the  penSi^lty  therein, 
provided  for.  Indeed,  the  testimony  shows  that  Messrs. 
Hill  and  Tompkins  had  already  taken  charge  of  the 
case,  and  were  rendering  their  medical  services  to  the 
plaintiff,  presumably  with  his  consent,  before  the  no- 
tice was  given  to  Messrs.  Hill  and  Tompkins  ;  and  this 
would  raise  a  liability  on  the  part  of  plaintiff  to  pay 
for  such  services.  The  fact  that  the  plaintiff  had  not 
paid  the  medical  bill  at  the  time  of  the  trial  amounts  to 
nothing.  If  he  was  liable  for  it,  as  he  unquestionably 
was,  the  circuit  judge  was  clearly  right  in  instructing 
the  jury  that,  in  estimating  the  damages  sustained  by 
the  plaintiff,  they  might  take  into  consideration  the 
amount  of  the  doctor's  bill.  This  exception  must  be 
overruled. 

The  third  exception  cannot  be  sustained.  Inasmuch 
as  the  circuit  judge  had,  in  his  general  charge,  instruct- 
ed the  jury  that  the  rule  was  different  in  a  case  brought 
by  a  passenger  from  that  in  which  the  action  is  brought 
by  an  emplo3'ee,  and  that  in  the  latter  case 
the  plaintiff  must  make  out  a  case  of  negli-  %""[7''"J'!11*J®"* 
gence  by  the  preponderance  of  the  evidence,  ieoTrKIor 
it  seems  to  us  that  the  proposition  of  law 
upon  which  the  second  request  is  based  had  been 
already  charged,  and  need  not  have  been  repeated,  as 
demanded  by  this  request.  True,  the  same  phraseology 
was  not  used,  but  nothing  is  better  settled  than  that 
there  is  no  error  in  declining  to  use  the  precise  phrase- 
ology in  which  a  request  to  charge  is  couched,  pro- 
vided the  principle  of  law  involved  is  correctly  laid  be- 
fore the  jury.  The  point  of  this  exception  seems  to  be 
that  there  is  error  in  not  saying  to  the  jury  that  in  a 
case  like  this  there  was  no  presumption  of  negligence, 
as  there  would  be  in  a  case  brought  by  a  passenger, 
but  that  the  burden  of  proof  was  upon  the  plaintiff  to 
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show  negfligence  on  the  part  of  the  defendant  company. 
In  the  first  place,  we  see  nothing*  in  the  case  which 
called  for  any  such  specific  instruction.  It  does  not  ai>- 
pear  that  the  plaintiff  claimed  that  there  was  any  pre- 
sumption of  neg-ligence.  And,  if  there  had  been,  the 
judge's^  instruction  to  the  jury  held  the  plaintiff  to  the 
duty  of  showing"  by  the  preponderance  of  the  evidence 
that  the  disaster  was  caused  by  the  neg'lig'ence  of  the 
defendant ;  and  this  was  only  another  way  of  saj'ingf 
that  the  burden  of  the  proof  was  on  the  plaintiff  to 
show  neg'lijfence  on  the  part  of  defendant. 

The  fourth  exception  must  likewise  be  overruled  for 
the  same  reason.  The  judg-e  had  already  charg-ed  the 
jury  as  to  the  difference  in  the  deg"ree  of  care  required 
in  case  of  a  passenger  and  in  a  case  broug-ht  by  an  em- 
ployee, and  there  was  no  error  in  omitting*  to  repeat 
that  instruction. 

The  fifth,  sixth,  and  seventh  exceptions  cannot  be 
^sustained,  for  the  reason  that  the  proposition  of  law 
upon  which  the  requests  therein  referred  to  are  based 
were  sufficiently  covered  by  the  charg*e  of  the  circuit 
judg*e,  and  there  was  no  error  on  his  part  in  refusing* 
to  repeat  those  propositions  in  the  lang*uag*e  in  which 
appellant  saw  fit  to  present  these  requests. 

It  only  remains  to  consider  the  eig*hth  exception, 
which  must  also  be  overruled.     The  law  in  reference 

to  the  case  of  an  employee  who  uses  defec- 
St^ppKiVM-*^'  tiv^  machinery  or  appliances  after  knovvl- 
sejnieiice?         edg*e  of  such  defects  was,   it  seems  to  us, 

fully  and  correctly  stated  by  the  circuit 
judg-e,  and  for  this  reason  there  was  no  error  in  refus- 
ing* to  charg*e  defendant's  thirteenth  request.  In  ad- 
dition to  this,  such  an  instruction  as  was  there  request- 
ed would  have  been  an  invasion  of  the  province  of  the 
jury ;  for,  as  was  said  in  Lasure  v.  Manufacturing*  Co., 
18  S.  Car.  281 :  "It  does  not  follow  necessarily  that  a 
servant  is  g*uilty  of  contributory  neg*lig'ence  because  he 
remains  in  the  service  of  his  master  after  he  has  knowl- 
edg*e  of  defects  in  the  machinery  or  appliances  with 
which  he  is  furnished  to  perform  his  work,  but  it  is  a 
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question  of  fact  for  the  jury  to  determine  under  all  the 
circumstances  of  such  particular  case;"  citing*  Wood, 
Mast.  &  S.  §  357;  Snow  %\  Railroad  Co.,  8  Allen, 
(Mass.)  441.  The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


NOTES. 

Damages — Surgical  Aid. — That  the  jury  in  estimating  damages 
sustained  by  an  employee  through  the  fault  of  his  master  may  take 
into  consideration  the  amount  of  the  doctor's  bill  for  attendance, 
see  Chicago>  etc.,  R.  Co.  v,  Holland,  30  Am.  &  Eng.  R.  Cas.  590,  122 
111.  461 ;  affirming  18  lU.  App.  418 ;  Rile3'  v.  West  Virginia  Cent,  etc., 
R.  Co.,  27  W.  Va.  145. 

In  North  Chicago  St.  R.  Co.  v.  Cotton,  52  Am.  &  Eng.  R.  Cas.  238, 
140  111.  A%b,— affirming  41  111.  App.  311,  where  plaintiff  alleged  that 
he  expended  large  sums  of  money  in  effecting  a  cure  for  the  in- 
juries received.  It  will  not  be  sufficient  for  him  to  prove  merely 
that  he  has  paid  a  certain  physician's  bill;  he  must  also  show  that 
by  reason  of  his  injuries  he  necessarily  incurred  such  bill  and  that 
it  was  reasonable. 

Same — Proof  of  Payment. — In  North  Chicago  St.  R.  Co.  v.  Cot- 
ton, 52  Am.  &  Eng.  R.  Cas.  238,  140  111.  486,  41  111.  App.  311,  plaint- 
iff alleged  that  by  reason  of  his  injuries  he  "was  compelled  to,  and 
did  lay  out  and  expend  divers  large  sums  of  money  in  and  about 
being  cured  of  his  said  injuries."  But  there  was  no  averment  of 
his  having  incurred  any  liabilities  in  that  behalf  other  than  those 
which  he  had  paid.  It  was  held  that  the  defendant  could  not  object 
for  the  first  time  on  appeal  that  evidence  of  a  physician's  bill  was 
inadmissible  in  behalf  of  the  plaintiff  because  of  the  absence  of 
proof  that  it  had  ever  been  paid. 

Contributory  Negligence — Questions  of  Law  and  Fact — Knowledge 
of  Defective  Appliances. — The  question  of  negligence  on  the  part  of 
an  employee  in  remaining  in  company's  employ  after  knowledge 
of  defective  machinery,  is  a  question  of  fact  for  the  jury  under  all 
the  facts  of  the  case.  Greenleaf  v,  Dubuque,  etc.,  R.  Co.,  33  Iowa 
52y /oliowing  Snow  V.  Housatonic  R.  Co.,  8  Allen  (Mass.)  441.  To 
the  same  effect  see  New  Jersey,  etc.,  R.  Co.  v.  Young,  1  U.  S.  App. 
96,  affirming  46  Fed.  Rep.  160,  and  distinguishing  Muldowney  v. 
Illinois  Cent.  R.  Co.,  32  Iowa  176.  Thus  it  is  a  question  of  fact 
whether  a  servant  is  guilty  of  negligence  in  continuing  to  use  de- 
fective machinery  for  a  reasonable  time  for  the  master  to  make 
needed  repairs  after  his  promise  to  do  so.  Missouri  Furnace  Co.  v. 
Abend,  107  111.  44,  affirming  9  111.  App.  319 ;  Coontz  v.  Missouri  Pac. 
R.  Co.,  115  Mo.  669  ;  59  Am.  &  Eng.  R.  Cas.  169,  Hough  v,  Texas, 
etc.,  R.  Co..  100  U.  S.  213,  21  Am.  Ry.  Rep.  451. 

In  Thorpe  v.  Missouri  Pac.  R.  Co.,  89  Mo.  650,  it  was  held  that  if 
the  defect  or  insufficiency  in  the  appliance  is  so  great  that  ob- 
viously with  the  use  of  great  care  and  caution  the  danger  is  im- 
minent, then  as  a  matter  of  law  the  servant  who  incurs  the  risk  is 
guilty  of  contributory  negligence  and  cannot  recover,  but  if  upon 
this  question  there  is  substantial  doubt,  the  question  is  one  of  fact 
for  the  jury. 
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{Supreme  Court  of  the  United  States^  Jan,  i8y  iS^y.) 

Claims  against  Railway  Companies — Attorneys'  Fees — Validity  or 
Statute.* — A  state  statute  provided  that  if  a  valid  bona  fide  cl^im^  ot 
not  more  than  $50,  against  a  railway  company,  for  personal  service 
or  damag-es,  or  for  over  charg-es  on  f reig'ht,  or  for  destruction  or  in- 
jury of  stock  by  its  trains,  was  not  promptly  paid  when  presented 
under  oath,  and  the  claimant  was  thereby  compelled  to  resort  to  a 
suit,  the  corporation,  if  ultimately  cast  in  the  suit,  should  pay  to  the 
plain tiif  an  attorney's  fee  of  $10,  as  part  of  the  costs  of  the  litigfa- 
tion.  Held,  that  such  statute  is  void  as  denying-  to  railroad  com- 
panies the  equal  protection  of  the  law. 

In  Error  to  the  Supreme  Court  of  the  State  of 
Texas. 

On  April  5,  1889,  the  legislature  of  the  state  of 
Texas  passed  this  act : 

''Section  1.  Be  it  enacted  by  the  legislature  of  the 
state  of  Texas,  that  after  the  time  that  this  act  shall 
take  effect,  any  person  in  this  state  having  a  vdAxdibona 
fide  claim  for  personal  services  rendered  or  labor  done, 
or  for  damages,  or  for  overcharges  on  freight,  or  claims, 
for  stock  killed  or  injured  by  the  train  of  any  railway 
company,  provided  that  such  claim  for  stock  killed  or 
injured  shall  be  presented  to  the  agent  of  the  company 
nearest  to  the  point  where  such  stock  was  killed  or 
injured,  against  any  railway  corporation  operating  a 
railroad  in  this  state,  and  the  amount  of  such  claim 
does  not  exceed  S50,  may  present  the  same,  verified  by 
his  affidavit,  for  payment  to  such  corporation  by  filing 
it  with  any  station  agent  of  such  corporation  in  any 
county  where  suit  may  be  instituted  for  the  same,  and 
if,  at  the  expiration  of  thirty  days  after  such  presenta- 

*See  note  at  end  of  case. 
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tion,  such  claim  has  not  been  paid  or  satisfied,  he  may 
immediately  institute  suit  thereon  in  the  proper  court ; 
and  if  he  shall  finally  establish  his  claim,  and  obtain 
judgment  for  the  full  amount  thereof,  as  presented  for 
payment  to  such  corporation  in  such  court,  or  any 
court  to  which  the  suit  may  have  been  appealed,  he 
shall  be  entitled  to  recover  the  amount  of  such  claim 
and  all  costs  of  suit,  and  in  addition  thereto  all  reason- 
able attorney's  fees,  provided  he  has  an  attorney  em- 
ployed in  his  case,  not  to  exceed  $10,  to  be  assessed  and 
awarded  by  the  court  or  jury  trying-  the  issue."  Supp. 
Sayles'  Rev.  Civ.  St.  p.  768,  art.  4266a. 

On  October  9,  1890,  defendant  in  error  commenced 
this  action  before  a  justice  of  the  peace,  to  recover  $50 
for  a  colt  killed  by  the  railway  company.  The  com- 
plaint alleged  presentation  and  nonpayment,  as  required 
by  the  act,  and  demanded  $10  attorney  fee.  The  com- 
j)any  answered,  admitting  everything  except  the  claim 
for  the  attorney  fee.  The  case  passed,  after  judgment 
in  favor  of  the  plaintiff  for  the  amount  claimed  and  an 
attorney  fee  of  $10,  through  the  district  court  and  the 
court  of  civil  appeals,  to  the  supreme  court  of  the  state, 
by  w^hich,  on  May  10,  1894,  the  judgment  against  the 
company  was  afiirmed.  87  Tex.  19.  To  reverse  such 
judgment  the  company  sued  out  this  writ  of  error. 

E.  D,  Kenna  and  J,  JV,  Terry,  for  plaintiff  in  error, 

Mr.  Justice  Brewer,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion  of  the  court. 

The  single  question  in  this  case  is  the  constitutional- 
ity of  the  act  allowing  attorney  fees.  The  contention 
is  that  it  operates  to  deprive  the  railroad  companies  of 
property  without  due  process  of  law,  and  denies  to 
them  the  equal  protection  of  the  law,  in  that  it  singles 
them  out  of  all  citizens  and  corporations,  and  requires 
them  to  pay  in  certain  cases  attorney  fees  to  the  parties 
successfully  suing  them,  while  it  gives  to  them  no  like 
or  corresponding  benefit.  Only  against  railroad  com- 
panies is  such  exaction  made,  and  only  in  certain  cases. 

We  have   not  been  favored  with  any  argument  or 
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brief  from  the  defendant  in  error.  Doubtless  he  be- 
lieved, and  justly,  that  nothings  could  be  added  to  the 
arguments  so  fully  and  strong-ly  made  in  support  of 
the  constitutionality  of  this  law  in  the  respective 
opinions  of  the  two  highest  courts  of  the  state. 

The  supreme  court  of  the  state  considered  this 
statute  as  a  whole,  and  held  it  valid,  and  as  such  it  is 
presented  to  us  for  consideration.  Considered  as  such, 
it  is  simply  a  statute  imposing  a  penalty  upon  railroad 
corporations  for  a  failure  to  pay  certain  debts.  No 
individuals  are  thus  punished,  and  no  other  corj^ora- 
tions.  The  act  singles  out  a  certain  class  of  debtors, 
and  punishes  them  when,  for  like  delinquencies,  it 
punishes  no  others.  They  are  not  treated  as  other 
debtors,  or  equally  with  other  debtors.  They  cannot 
appeal  to  the  courts,  as  other  litigants,  under  like  con- 
ditions, and  with  like  protection.  If  litigation  termi- 
nates adversely  to  them,  they  are  mulcted  in  the  attor- 
ney's fees  of  the  successful  plaintiff  ;  if  it  terminates 
in  their  favor,  they  recover  no  attorney's  fees.  It  is 
no  sufficient  answer  to  say  that  they  are  punished  only 
when  adjudged  to  be  in  the  wrong.  They  do  not 
enter  the  courts  upon  equal  terms.  The  must  pay 
attorney's  fees  if  wrong.  They  do  not  recover  any  if 
right ;  while  their  adversaries  recover  if  right,  and 
pay  nothing  if  wrong.  In  the  suits,  therefore,  to 
which  they  are  parties,  they  are  discriminated  against, 
and  are  not  treated  as  others.  The  do  not  stand  equal 
before  the  latw.  They  do  not  receive  its  equal  pro- 
tection. All  this  is  obvious  from  a  mere  inspection  of 
the  statute. 

It  is  true,  the  amount  of  the  attorney's  fee  which 
may  be  charged  is  small,  but,  if  the  state  has  the  power 
to  thus  mulct  them  in  a  small  amount,  it  has  equal 
power  to  do  so  in  a  larger  sum.  The  matter  of  amount 
does  not  determine  the  question  of  right,  and  the  party 
who  has  a  legal  right  may  insist  upon  it,  if  only  a  shill- 
ing be  involved.  As  well  said  by  Mr.  Justice  Bradley 
in  Boyd  v.  U.  S.,  116  U.  S.  616,  635:  ''Illegitimate 
and  unconstitutional  practices  get  their  first  footing  in 
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that  way,  namely,  by  silent  approaches  and  slight 
deviations  from  legfal  modes  of  procedure.  This  can 
only  be  obviated  by  adhering"  to  the  rule  that  constitu- 
tional provisions  for  the  security  of  person  and  prop- 
erty should  be  liberally  construed.  A  close  and  literal 
construction  deprives  them  of  half  their  efficacy,  and 
leads  to  gradual  depreciation  of  the  right,  as  if  it  con- 
sisted more  in  sound  than  in  substance.  It  is  the  duty 
of  courts  to  be  watchful  for  the  constitutional  rights 
of  the  citizens  and  against  any  stealthy  encroachments 
thereon.     Their  motto  should  be  obsta  principiis y 

While  good  faith  and  a  knowledge  of  existing  condi- 
tions on  the  part  of  a  legislature  are  to  be  presumed, 
yet  to  carry  that  presumption  to  the  extent  of  always 
holding  that  there  must  be  some  undisclosed  and  un- 
known reason  for  subjecting  certain  individuals  or  cor- 
porations to  hostile  and  discriminating  legislation  is  to 
make  the  protecting  clauses  of  the  fourteenth  amend- 
ment a  mere  rope  of  sand,  in  no  manner  restraining 
state  action. 

It  is  well  settled  that  corporations  are  persons  with- 
in the  provisions  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States.  Santa  Clara  Co.  v. 
Southern  Pac.  R.  Co.,  118  U.  S.  394,  24  Am.  &  Eng. 
R.  Cas.  525;  Pembina  Consol.  Silver  Min.,  etc.,  Co. 
V.  Pennsylvania,  125  U.  S.  181,  189 ;  Railway  Co.  v. 
Mackey,  127  U.  S.  205 ;  Railway  Co.  v.  Herrick,  127 
U.  S.  210;  Railway  Co.  v.  Beckwith,  129  U.  S.  26; 
Railroad  Co.  %\  Gibbes,  142  U.  S.  386,  48  Am.  &  Eng. 
R.  Cas.  595  ;  Road  Co.  v.  Sandford,  164  U.  S.  578. 
The  rights  and  securities  guarantied  to  persons  by  that 
instrument  cannot  be  disregarded  in  respect  to  these 
artificial  entities  called  ''corporations"  any  more  than 
they  can  be  in  respect  to  the  individuals  who  are  the 
equitable  owners  of  the  property  belonging  to  such 
corporations.  A  state  has  no  more  power  to  deny  to 
corporations  the  equal  protection  of  the  law  than  it  has 
to  individual  citizens.  But  it  is  said  that  it  is  not 
within  the  scope  of  the  fourteenth  amendment  to  with- 
hold from  states  the  power  of  classification,  and  that, 
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if  the  law  deals  alike  with  all  of  a  certain  class,  it  is- 
not  obnoxious  to  the  charge  of  a  denial  of  equal  pro- 
tection. While,  as  a  general  proposition,  this  is  unde- 
niably true  (Hayes  v.  Missouri,  120  U.  S.  68 ;  Railway 
Co.  V.  Mackey,  127  U.  S.  205 ;  Walston  v.  Nevin,  128- 
U.  S.  578,  27  Am.  &  Eng-.  Corp.  Cas.  198  ;  Bell's 
Gap  R.  Co.  v.  Pennsylvania,  134  U.  S.  232 ;  Express 
Co.  V.  Seibert,  142  U.  S.  339 ;  Giozza  v.  Tiernan,  148. 
U.  S.  657  ;  Railroad  Co.  v.  Wrig-ht,  151  U.  S.  470 ; 
Marchant  v.  Railroad  Co.,  153  U.  S.  380  ;  Railway 
Co.  V.  Mathews,  165  U.  S.  1),  yet  it  is  equally  true 
that  such  classification  cannot  be  made  arbitrarily. 
The  state  may  not  say  that  all  white  men  shall  be  sub- 
jected to  the  payment  of  the  attorney's  fees  of  parties 
successfully  suing*  them,  and  all  black  men  not.  It 
may  not  say  that  all  men  beyond  a  certain  ag-e  shall  be 
alone  thus  subjected,  or  all  men  possessed  of  a  certain 
wealth.  These  are  distinctions  which  do  not  furnish 
any  proper  basis  for  the  attempted  classification.  That 
must  always  rest  upon  some  difference  which  bears  a 
reasonable  and  just  relation  to  the  act  in  respect  to 
which  the  classification  is  proposed,  and  can  never  be 
made  arbitrarily,  and  without  any  such  basis. 

As  well  said  by  Black,  J.,  in  State  v.  Loomis,  115 
Mo.  307,  314,  in  which  a  statute  making-  it  a  misde- 
meanor for  any  corporation  eng-ag^ed  in  manufacturing 
or  mining-  to  issue  in  payment  of  the  wag-es  of  its  em- 
ployees any  order,  check,  etc.,  payable  otherwise  than 
in  lawful  money  of  the  United  States,  unless  neg-otia- 
ble  and  redeemable  at  its  face  value  in  cash  or  in  gfoods. 
and  supplies  at  the  option  of  the  holder  at  the  store  or 
other  place  of  business  of  the  corporation,  was  held 
class  leg-islation  and  void  :  "Classification  for  leg-is- 
lative  purposes  must  have  some  reasonable  basis  upon 
which  to  stand.  It  must  be  evident  that  differences, 
which  would  serve  for  a  classification  for  some  pur- 
poses furnish  no  reason  whatever  for  a  classification 
for  leg-islative  purposes.  The  differences  which  will 
support  class  leg-islation  must  be  such  as,  in  the  nature 
of  thing's,  furnish  a  reasonable  basis,  for  separate  laws. 
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and  regulations.  Thus  the  legfislature  may  fix  the  ag"e 
at  which  persons  shall  be  deemed  competent  to  contract 
for  themselves,  but  no  one  will  claim  that  competency 
to  contract  can  be  made  to  depend  upon  stature  or  color 
of  the  hair.  Such  a  classification  for  such  a  purpose 
would  be  arbitrary,  and  a  piece  of  legislative  despotism, 
and,  therefore,  not  the  law  of  the  land." 

In  Vanzant  r.  Waddel,  2  Yerg.  (Tenn.)  260,  270, 
Catron,  J.  (afterwards  Mr.  Justice  Catron  of  this 
court),, speaking"  for  the  supreme  court  of  Tennessee, 
declared  :  "Every  partial  or  private  law,  which  direct- 
ly proposes  to  destroy  or  affect  individual  rights,  or 
does  the  same  thing  by  affording  remedies  leading  to 
similar  consequences,  is  unconstitutional  and  void. 
Were  this  otherwise,  odious  individuals  and  corporate 
bodies  would  be  governed  by  one  rule,  and  the  mass  of 
the  community  who  made  the  law,  b}^  another." 

In  Dibrell  r.  Morris,  89  Tenn.  497,  Baxter,  Spe- 
cial Judge,  reviewing  at  some  length  cases  of  classi- 
fication, closes  the  review  with  these  words:  '*We 
conclude,  upon  a  review  of  the  cases  referred  to  above, 
that,  whether  a  statute' be  public  or  private,  general  or 
special,  in  form,  if  it  attempts  to  create  distinctions  and 
classifications  between  the  citizens  of  this  state,  the 
basis  of  such  classification  must  be  natural  and  not 
arbitrary." 

In  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S.  232, 
the  question  was  presented  as  to  the  power  of  the  state 
to  classify  for  purposes  of  taxation,  and  while  it  was 
conceded  that  a  large  discretion  in  these  respects  was 
vested  in  the  various  legislatures,  the  fact  of  a  limit  to 
such  discretion  was  recognized,  the  court,  by  Mr.  Jus- 
tice Bradley,  saying,  on  page  237,  134  Ul  S.  :  '*  All 
such  regulations,  and  those  of  like  character,  so  long 
as  they  proceed  within  reasonable  limits  and  general 
usage,  are  within  the  discretion  of  the  state  legislature 
or  the  people  of  the  state  in  framing  their  constitution. 
But  clear  and  hostile  discriminations  against  particular 
persons  and  classes,  especially  such  as  are  of  an 
unusual   character,     unknown    to   the  practice  of  our 
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g-overnments,  might  be  obnoxious  to  the  constitutional 
prohibition." 

It  is,  of  course,  proper  that  every  debtor  should  pay 
his  debts,  and  there  mig'ht  be  no  impropriety  in  g-ivingf 
to  every  successful  suitor  attorney's  fees.  Such  a 
provision  would  bear  a  reasonable  relation  to  the  delin- 
quency of  the  debtor,  and  would  certainly  create  no 
inequality  of  rigfht  or  protection.  But  before  a  distinc- 
tion can  be  made  between  debtors,  and  one  be  punished 
for  a  failure  to  pay  his  debts,  while  another  is  permit- 
ted to  become  in  like  manner  delinquent  without  any 
punishment,  ther«  must  be  some  difference  in  the  ob- 
liga.tion  to  pay,  some  reason  why  the  duty  of  payment 
is  more  imperative  in  the  one  instance  than  in  the  other. 

If  it  be  said  that  this  penalty  is  cast  only  upon  cor- 
porations, that  to  them  special  privileg^es  are  g-ranted, 
and  therefore  upon  them  special  burdens  may  be  im- 
posed, it  is  a  sufficient  answer  to  say  that  the  penalty 
is  not  imposed  upon  all  corporations.  The  burden  does 
not  go  with  the  privilege.  Only  railroad  of  all  corpora- 
tions are  selected  to  bear  this  penalty.  The  rule  of 
equality  is  ignored. 

It  may  be  said  that  certain  corporations  are  chartered 
for  charitable,  educational,  or  religious  purposes,  and 
abundant  reason  far  not  visiting  them  with  a  penalty 
for  the  non-payment  of  debts  is  found  in  the  fact  that 
their  chartered  privileges  are  not  given  for  pecuniary 
profit.  But  the  penalty  is  not  imposed  upon  all  busi- 
ness corporations,  all  chartered  for  the  purpose  of 
private  gain.  The  banking  corporations,  the  manufac- 
turing corporations,  and  others  like  them,  are  exempt. 
Further,  the  penalty  is  imposed,  not  upon  all  corpora- 
tions charged  with  the  quasi  public  duty  of  transporta- 
tion, but  only  upon  those  charged  with  a  particular 
form  of  that  duty.  So  the  classification  is  not  based  on 
any  idea  of  special  privileges  by  way  of  incorporation, 
nor  of  special  privileges  given  thereby  for  purposes  of 
private  gain,  nor  even  of  such  privileges  granted  for 
the  discharge  of  one  general  class  of  public  duties. 

But,  if  the  classification  is  not  based  upon  the  idea  of 
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special  privileges,  can  it  be  sustained  upon  the  basis  of 
the  business  in  which  the  corporations  to  be  punished 
are  engag-ed  ?  That  such  corporations  may  be  classified 
for  some  purposes  is  unquestioned.  The  business  in 
which  they  are  eng-aged  is  of  a  peculiarly  dangerous 
nature,  and  the  legislature,  in  the  exercise  of  its  police 
powers,  may  justly  require  many  things  to  be  done  by 
them  in  order  to  secure  life  and  property.  Fencing  of 
railroad  tracks,  use  of  safety  couplers,  and  a  multitude 
of  other  things  easily  suggest  themselves.  And  any 
classification  for  the  imposition  of  such  special  duties — 
duties  arising  out  of  the  peculiar  business  in  which 
they  are  engaged — is  a  just  classification,  and  not  one 
within  the  prohibition  of  the  fourteenth  amendment. 
Thus  it  is  frequently  required  that  they  fence  their 
tracks,  and  as  a  penalty  for  a  failure  to  fence  double 
damages  in  case  of  loss  are  inflicted.  Railway  Co.  v. 
Humes,  115  U.  S.  512,  22  Am.  &  Eng.  R.  Cas.  557. 
But  this  and  all  kindred  cases  proceed  upon  the  theory 
of  a  special  duty  resting  upon  railroad  corporations  by 
reason  of  the  business  in  which  they  are  engaged, — 3l 
duty  not  resting  upon  others  ;  a  duty  which  can  be  en- 
forced by  the  legislature  in  any  proper  manner  ;  and 
whether  it  enforces  it  by  penalties  in  the  way  of  fines 
coming  to  the  state,  or  by  double  damages  to  a  party 
injured,  is  immaterial.  It  is  all  done  in  the  exercise  of 
the  police  power  of  the  state,  and  with  a  view  to  enforce 
just  and  reasonable  police  regulations. 

While  this  action  is  for  stock  killed,  the  recovery  of 
attorneys'  fees  cannot  be  sustained  upon  the  theory  just 
suggested.  There  is  no  fence  law  in  Texas.  The 
legislature  of  the  state  has  not  deemed  it  necessary  for 
the  protection  of  life  or  property  to  require  railroads  to 
fence  their  tracks,  and,  as  no  duty  is  imposed,  there  can 
be  no  penalty  for  nonperformance.  Indeed,  the  statute 
does  not  proceed  upon  any  such  theory  ;  it  is  broader  in 
its  scope.  Its  object  is  to  compel  the  payment  of  the 
several  classes  of  debts  named,  and  was  so  regarded  by 
the  supreme  court  of  the  state. 

But  a  mere  statute  to  compel  the  payment  of  indebt- 
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edness  does  not  come  within  the  scope  of  police  reg'ula- 
tions.  The  hazardous  business  of  railroading*  carries 
with  it  no  special  necessity  for  the  prompt  paj^ment  of 
debts.  That  is  a  duty  resting*  upon  all  debtors,  and 
while,  in  certain  cases,  there  may  be  a  peculiar  obligfa- 
tion  which  may  be  enforced  by  penalties,  yet  noth- 
ing* of  that  kind  springs  from  the  mere  work  of 
railroad  transportation.  Statutes  have  been  sustain- 
ed giving-  special  protection  to  the  claims  of  labor- 
ers and  mechanics,  but  no  such  idea  underlies  this 
legislation.  It  does  not  aim  to  protect  the  laborer  or 
the  mechanic  alone,  for  its  benefits  are  conferred  upon 
every  individual  in  the  state,  rich  or  poor,  high  or  low, 
who  has  a  claim  of  the  character  described.  It  is  not  a 
statute  for. the  protection  of  particular  classes  of  indi- 
viduals supposed  to  need  protection,  but  for  the  pun- 
ishment of  certain  corporations  on  account  of  their 
delinquency. 

Neither  can  it  be  sustained  as  a  proper  means  of  en- 
forcing the  payment  of  small  debts,  and  preventing  any 
unnecessary  litigation  in  respect  to  them,  because  it 
does  not  impose  the  penalty  in  all  cases  where  the 
amount  in  controversy  is  within  the  limit  named  in  the 
statute.  Indeed,  the  statute  arbitrarily  singles  out  one 
class  of  debtors,  and  punishes  it  for  a  failure  to  perform 
certain  duties, — duties  which  are  equally  oblig-atory 
upon  all  debtors  :  a  punishment  not  visited  by  reason 
of  the  failure  to  compl}'^  with  any  proper  police  regfula- 
tions,  or  for  the  protection  of  the  laboring  classes,  or  to 
prevent  litigation  about  trifling  matters,  or  in  conse- 
quence of  any  special  corporate  privileges  bestowed  by 
the  state.  Unless  the  legislature  may  arbitrarily  select 
one  corporation  or  one  class  of  corporations,  one  indivi- 
dual or  one  class  of  individuals,  and  visit  a  penalty  upon 
them  w^hich  is  not  imposed  upon  others  guilty  of  like 
delinquency,  this  statute  cannot  be  sustained. 

But  arbitrary  selection  can  never  be  justified  by  call- 
ing it  classification.  The  equal  protection  demanded 
by  the  fourteenth  amendment  forbids  this.  No  lan- 
guage is  more  worthy  of  frequent  and  thoughtful  con- 
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•sideration  than  these  words  of  Mr.  Justice  Mat- 
thews, speaking"  for  this  court,  in  Yick  Wo  v,  Hop- 
kins, 118  U.  S.  356,  369, 13  Am.  &  Eng.  Corp.  Cas.  187  : 
"  When  we  consider  the  nature  and  the  theory  of  our 
institutions  of  government,  the  principles  upon  which 
they  are  supposed  to  rest,  and  review  the  history  of 
their  development,  we  are  constrained  to  conclude  that 
they  do  not  mean  to  leave  room  for  the  play  and  action 
of  purely  personal  and  arbitrary  power."  The  first 
official  action  of  this  nation  declared  the  foundation  of 
government  in  these  words  :  "  We  hold  these  truths  to 
be  self-evident,  that  all  men  are  created  equal,  that  they 
are  endowed  by  their  Creator  with  certain  unalienable 
rights,  that  among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness.''  While  such  declaration  of  princi- 
ples may  not  have  the  force  of  organic  law,  or  be  made 
the  basis  of  judicial  decision  as  to  the  limits  of  right 
and  duty,  and  while  in  all  cases  reference  must  be  had 
to  the  organic  law  of  the  nation  for  such  limits,  yet  the 
latter  is  but  the  body  and  the  letter  of  which  the  for- 
mer is  the  thought  and  the  spirit,  and  it  is  always  safe 
to  read  the  letter  of  the  constitution  in  the  spirit  of  the 
Declaration  of  Independence.  No  duty  rests  more  im- 
peratively upon  the  courts  than  the  enforcement  of  those 
constitutional  provisions  intended  to  secure  that  equality 
of  rights  which  is  the  foundation  of  free  government. 

Questions  of  this  character  have  been  frequently  pre- 
sented to  the  courts,  and  it  is  well  to  notice  a  few  of 
the  decisions.  In  Alabama  a  statute  provided  that  a 
railroad  corporation,  or  any  complainant  against  it, 
taking  an  appeal  from  a  judgment  of  a  justice  of  the 
peace  in  a  suit  for  damages  to  live  stock,  and  failing  to 
sustain  such  appeal,  should  be  liable  for  a  reasonable 
attorney's  fee  incurred  by  reason  thereof.  Code  Ala. 
1715.  This  statute  was  less  obnoxious  to  the  charge 
of  discrimination  than  the  one  before  us,  in  that  it  gave 
the  same  right  to  the  corporation  as  to  its  adversary, 
and  it  was  limited  to  cases  in  which  an  appeal  was 
taken  from  a  judgment  already  rendered  by  a  compe- 
tent judicial  officer  ;  yet  the  supreme  court  of  that  state 
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(Railroad  Co.  v.  Morris,  65  Ala.  193)  held  it  in  conflict 
with  both  the  state  and  the  fourteenth  amendment  to 
the  United  States  constitution,  saying* :  "Justice  can- 
not be  sold  or  denied  by  the  exaction  of  a  pecuniary 
consideration  for  its  enjoyment  from  one,  when  it  is 
gfiven  freely  and  open-handed  to  another,  without 
money  and  without  price.  Nor  can  it  be  permitted 
that  li tig-ants  shall  be  debarred  from  the  free  exercise 
of  this  constitutional  right  by  the  imposition  of  arbi- 
trary, unjust,  and  odious  discriminations,  perpetrated 
under  color  of  establishing*  peculiar  rules  for  a  particu- 
lar occupation.  Unequal,  partial,  and  discriminatory 
legislation,  which  secures  this  right  to  some  favored 
class  or  classes,  and  denies  it  to  others,  who  are  thus 
excluded  from  that  equal  protection  designed  to  be 
secured  by  the  g^eneral  law  of  the  land,  is  in  clear  and 
manifest  opposition  to  the  letter  and  spirit  of  the  fore- 
g-oing  constitutional  provisions."  And  again  :  "  The 
section  of  the  Code  under  consideration  (1715)  pre- 
scribes a  regulation  of  a  peculiar  and  discriminative 
character  in  reference  to  certain  appeals  from  justices 
of  the  peace.  It  is  not  g-eneral  in  its  provisions,  or 
applicable  to  all  persons,  but  is  confined  to  such  as  own 
or  control  railroads  only  ;  and  it  varies  from  the  g'en- 
eral  law  of  the  land  by  requiring  the  unsuccessful 
appellant,  in  this  particular  class  of  cases,  to  paj'  an 
attorney's  tax  fee  not  to  exceed  twenty  dollars.  A  law 
which  would  require  all  farmers  who  raise  cotton  to 
pay  such  a  fee  in  cases  where  cotton  was  the  subject- 
matter  of  litigation,  and  the  owners  of  this  staple  were 
parties  to  the  suit  would  be  so  discriminatingf  in  its 
nature  as  to  appear  manifestly  unconstitutional  ;  and 
one  which  should  confine  the  tax  alone  to  physicians  or 
merchants  or  ministers  of  the  gospel  would  be  glaring 
in  its  obnoxious  repugnancy  to  those  cardinal  princi- 
ples of  free  government  which  are  found  incorporated, 
perhaps,  in  the  bill  of  rights  of  every  sta^e  constitution 
of  the  various  commonwealths  of  the  American  gov- 
ernment." 

In  Mississippi  an  act  somewhat  similar  in  its  nature 


Am.&Eng.       attorneys'  FEES — STATUTE.  763 

R.  Cas. 

Gulf,  &c.,  R.  Co.  V,  Ellis. 

(Laws  Miss.  1882,  p.  110)  was  adjudged  unconstitu- 
tional (Railroad  Co.  v.  Moss,  60  Miss.  641),  the  court 
saying,  on  page  646  :  **The  right  of  appeal  cannot  be 
fettered  and  clogged  with  reference  to  the  parties  liti- 
gant or  the  attitude  they  occupy  as  plaintiflF  or  defend- 
ant. All  litigants,  whether  plaintiff  or  defendant, 
should  be  regurded  with  equal  favor  by  the  law,  and 
before  the  tribunals  for  administering  it,  and  should 
have  the  same  right  to  appeal  with  others  similarly 
situated.  All  must  have  the  equal  protection  of  the 
law  and  its  instrumentalities.  The  same  rule  must  ex- 
ist for  all  in  the  same  circumstances." 

In  Michigan  a  statute  was  passed  (Laws  Mich.  1885, 
c.  234)  authorizing  the  taxing  of  an  attorney's  fee  of 
S25  in  actions  against  a  railroad  company  for  damages 
for  cattle  killed,  and  the  supreme  court  of  that  state 
held  it  unconstitutional  (Wilder  v.  Railway  Co.,  70 
Mich.  382),  saying,  on  page  384,  70  Mich.:  "Corpora- 
tions have  equal  rights  with  natural  persons  as  far  as 
their  privileges  in  the  courts  are  concerned.  They  can 
sue  and  defend  in  all  courts  the  same  as  natural  per- 
sons, and  the  law  must  be  administered  as  to  them  with 
the  same  equality  and  justice  which  it  bestows  upon 
every  suitor,  and  without  which  the  machinery  of  the 
law  becomes  the  engine  of  tyranny.  This  statute 
proposes  to  punish  a  railroad  company  for  defending  a 
suit  brought  against  it  wMth  a  penalty  of  $25,  if  it  fails 
to  successfully  maintain  its  defense.  The  individual 
sues  for  the  loss  of  his  cow,  and  if  it  is  shown  that 
such  loss  was  occasioned  by  his  own  neglect,  and 
through  no  fault  of  the  company,  and  he  thereby  loses 
his  suit,  the  railroad  company  can  recover  only  the 
ordinary  statutory  costs  of  $10  in  the  justice's  court ; 
but,  if  he  succeeds  because  of  the  negligence  of  the 
company,  the  plaintiflF  is  permitted  to  tax  the  $10  and 
an  additional  penalty  of  S25  ;  for  it  is  nothing  more  or 
less  than  a  penalty.  Calling  it  an  'attorney's  fee'  does 
not  change  its  real  nature  or  eflFect.  It  is  a  punishment 
to  the  company,  and  a  reward  to  the  plaintiflF,  and  an 
incentive  to  litigation  on  his  part.     This  inequality  and 
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injustice  cannot  be  sustained  upon  any  principle  known 
to  the  law.  It  is  repug-nant  to  our  form  of  government, 
and  out  of  harmony  with  the  genius  of  our  free  institu- 
tions. The  legislature  cannot  give  to  one  party  in  liti- 
gation such  privileges  as  will  arm  him  with  special  and 
important  pecuniary  advantages  over  his  antagonist." 
Laiferty  v.  Railway  Co.,  71  Mich.  35. 

So,  in  Arkansas,  an  act  was  passed  providing  that 
when  stock  was  killed  by  a  railroad  company  the  owner 
might  demand  an  appraisement,  and  that,  if  the  ap- 
praised value  was  not  paid  within  a  certain  time,  and  an 
action  was  brought,  an  attorney  fee  for  the  plaintiff 
might  be  taxed  and  collected  ;  but  it  was  held  by  the 
supreme  court  (Railway  Co.  v.  Williams,  49  Ark.  492, 
that  such  legislation  could  not  be  sustained.  It  was 
construed  to  be  an  act  imposing  a  penalty  for  a  failure 
to  abide  by  an  award  of  appraisers,  and  contesting  its 
validity  in  the  courts.  It  is  worthy  of  note  that  in  the 
same  volume  is  found  a  decision  bv  the  same  court, 
sustaining  a  statute  allowing  an  attorney  fee  in  actions 
for  the  recover}^  of  overcharges  by  railroads  (Dow  r. 
Beidelman,  49  Ark.  455),  but  the  statute  had  prescribed 
the  rates  of  charge  for  the  carriage  of  passengers  by 
railroads,  had  forbidden  an  overcharge,  arid  it  was  as  a 
penalty  for  failure  to  comply  with  such  police  regula- 
tions that  the  allowance  of  an  attorney  fee  was  sus- 
tained. See,  also,  JoUiffe  v.  Brown,  14  Wash.  155,  44 
Pac.  149,  in  which,  it  appearing  that  there  was  no 
statutory  obligation  on  railroad  companies  to  fence  their 
right  of  way,  a  statute  allowing  attorney  fees  in  actions 
to  recover  damages  for  stock  killed  was  declared  to  be 
unconstitutional ;  and  Chair  Co.  v.  Runnels,  77  Mich. 
104,  in  which  an  act  authorizing  an  attorney  fee  to  be 
taxed  in  entering  judgments  for  personal  services  was 
set  aside.  Besides  these  cases  involving  attorney  fees, 
are  others  in  which  legislation  imposing  special  burdens 
on  an  individual  or  a  class  has  been  declared  beyond  the 
power  of  the  legislature  as  against  equality  of  right. 
In  Railroad  Co.  v.  Wilson,  19  S.  W.  910,  the  court  of 
appeals  of  Texas  held  that  a  statute  providing  that,  in 
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the  event  of  a  railroad  company's  refusing-  to  pay  its 
indebtedness  to  an  employee  within  20  days  after  de- 
mand, he  could  recover  as  damag-es  20  per  cent,  in 
addition  to  the  amount  due,  was  class  leg^islation  and 
unconstitutional.  In  the  course  of  the  opinion,  after 
referring"  to  those  statutes  allowing  double  damages  for 
stock  killed,  the  court  observed  :  *'But  when  we  con- 
sider the  relations  of  railway  companies  to  their  own 
servants^  both  as  to  contracts  of  emploj^ment  and  pay- 
ment, we  find  a  field  in  which  special  legislation  has  no 
right  ordinarily  to  enter,  and  in  which  railways  stand 
on  the  same  footing  with  all  other  corporations  or  per- 
sons." In  Railroad  Co.  v,  Baty,  6  Neb.  37,  there  was 
presented  for  consideration  a  statute  which  gave  to  the 
owner  of  live  stock  accidentally  killed  or  destroyed  on 
a  railroad  track  double  its  value,  and  it  was  held  that 
the  statute  was  void.  Millett  v.  People,  117  111.  294, 
15  Am.  &  Eng.  Corp.  Cas.  1,  in  which  an  act  of  the 
legislature  requiring  owners  and  operators  of  coal  mines 
to  weigh  coal  in  a  certain  specified  manner  was  held  in- 
valid as  beyond  the  powder  of  the  legislature  to  single  out 
certain  individuals,  and  impose  upon  them  burdens  not 
imposed  upon  all.  Frorer  v.  People,  141  111.  171, 
where  an  act  which  prohibited  persons  engaged  in  min- 
ing or  manufacturing  from  keeping  a  store  for  furnish- 
ing supplies  to  their  employees  was  held  in  conflict 
with  the  constitution.  Brace ville  Coal  Co.  v.  People, 
147  111.  66,  where  a  like  ruling  was  made  in  respect  to 
a  statute  requiring  certain  specified  corporations  to  pay 
the  wages  of  their  employees  weekly.  Eden  v.  People, 
161  111.  2%,  which  set  aside  a  statute  forbidding  bar- 
bers, and  barbers  only,  to  keep  open  their  shops  or 
work  at  their  trade  on  Sundays.  Durkee  v.  City  of 
Janesville,  28  Wis.  464,  in  which  an  act  providing  that 
no  costs  should  be  recovered  against  the  city  in  an 
action  commenced  to  set  aside  any  assessment  or  tax 
deed,  or  to  prevent  the  collection  of  taxes  in  said  city, 
was  held  to  conflict  with  the  rule  of  equality  in  that 
suitors  in  all  other  cases  were  entitled  to  recover  their 
costs;  the  court  saying,  on  page  471,  that:     **It  is 
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obvious  there  can  be  no  certain  remedy  in  the  laws 
where  the  legislature  may  prescribe  one  rule  for  one 
suitor  or  class  of  suitors  in  the  courts,  and  another  for 
all  others  under  like  circumstances,  or  may  discrimi- 
nate between  parties  to  the  same  suit,  giving*  one  most 
unjust  pecuniary  advantage  over  the  other.  Parties 
thus  discriminated  against  would  not  obtain  justice 
freely,  and  without  being  obliged  to  purchase  it.  To 
the  extent  of  such  discrimination  they  would  be  obliged 
to  buy  justice,  and  pay  for  it ;  thus  making  it  a  matter 
of  purchase  to  those  who  could  aflFord  to  pa}^  contrar\^ 
to  the  letter  and  spirit  of  this  provision."  City  of 
Janesville  v.  Carpenter,  77  Wis.  288,  in  which  a  statute 
authorizing  suits  for  injunction  to  be  maintained  in 
favor  of  certain  parties  under  circumstances  differing* 
from  those  which  obtained  in  respect  to  all  other  suits 
of  a  similar  nature,  was  likewise  held  to  be  void,  as  dis- 
criminating and  class  legislation,  in  violation  of  the 
spirit  of  the  constitution,  and  contrary  to  public  justice. 
In  State  v.  Goodwill,  3*3  W.  Va.  179,  the  supreme 
court  of  appeals  of  West  Virginia  held  unconstitutional 
a  statute  which  prohibited  persons  engaged  in  mining 
and  manufacturing  from  issuing  for  the  paj^ment  of 
labor  any  order  or  paper  except  such  as  was  specified 
in  the  act ;  and  on  the  same  day,  in  State  v.  Fire  Creek 
Coal  &  Coke  Co.,  33  W.  Va.  188,  the  same  court  also 
set  aside  another  statute  which  prohibited  persons  and 
corporations  engaged  in  mining  and  manufacturing, 
and  interested  in  selling  merchandise  and  supplies,  from 
selling  any  merchandise  or  supplies  to  their  employees 
at  a  greater  per  cent,  of  profit  than  they  sell  to  others 
not  employed  by  them.  In  Park  v.  Press  Co.,  72  Mich. 
560,  it  was  held  that  an  act  limiting  the  recover}^  in 
suits  brought  for  libel  in  certain  cases  to  actual  dam- 
ages, as  defined  in  the  act,  was  not  within  the  scope  of 
constitutional  legislation.  In  Pearson  v.  City  of  Port- 
land, 69  Me.  278,  a  statute,  which  provided  that  no 
damages  for  injury  to  person  or  property  caused  by  a 
defect  in  the  highwa3%  could  be  recovered  of  any  city 
or  town  by  any  person  who,  at  the  time  the  damage  was 
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done,  was  a  resident  of  any  country  where  damage  done 
under  similar  circumstances  was  not  by  the  laws  of  that 
country  recoverable,  was  held  to  conflict  with  the 
equality  clause  of  the  fourteenth  amendment  of  the 
United  States  constitution. 

It  must  not  be  understood  that  by  citing"  we  endorse 
all  these  decisions.  Oiir  purpose  is  rather  to  show  the 
extent  to  which  the  courts  of  the  various  states  have 
g-one  in  enforcing*  the  constitutional  oblig-ation  of  equal 
protection.  Other  cases  of  a  similar  character  may  be 
found  in  the  reports,  but  a  mere  accumulation  of  au- 
thorities is  of  little  value.  It  is  apparent  that  the  mere 
fact  of  classification  is  not  suflBcient  to  relieve  a  statute 
from  the  reach  of  the  equality  clause  of  the  fourteenth 
amendment,  and  that  in  all  cases  it  must  appear  not 
only  that  a  classification  has  been  made,  but  also  that  it 
is  one  based  upon  some  reasonable  g'round, — some  dif- 
ference which  bears  a  just  and  proper  relation  to  the 
attempted  classification, — ^and  is  not  a  mere  arbitrary 
selection.  Tested  by  these  principles,  the  statute  in 
controversy  cannot  be  sustained.  The  judgment  of  the 
supreme  court  of  Texas  is  therefore  reversed,  and  the 
case  is  remanded  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Mr.  Justice  Gray,  with  whom  concurred  Mr. 
Chief  Justice  Fuller  and  Mr.  Justice  White, 

dissenting. 

The  Chief  Justice,  Mr.  Justice  White,  and  my- 
self are  unable  to  concur  in  this  judgment.  The 
grounds  of  our  dissent  may  be  briefly  stated. 

Costs  in  civil  actions  at  law  are  the  creature  of  stat- 
ute. Prom  early  times,  there  have  been  statutes  mak- 
ing different  rules  as  to  costs,  according  to  the  nature 
of  the  issue,  and  the  amount  involved  ;  and  sometimes 
allowing  costs  to  the  prevailing  party  when  plaintiff, 
and  not  when  defendant.  The  whole  matter  of  costs, 
including  the  part}'^  to  or  against  whom  they  may  be 
given,  the  items  or  sums  to  be  allowed,  and  the  right 
to  costs  as  depending  upon  the  nature  of  the  suit,  upon 
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the  amount  or  value  of  the  thing-  sued  for  or  recovered* 
or  upon  other  circumstances,  is,  and  always  has  been, 
within  the  regulation  and  control  of  the  legislature,  ex- 
ercising its  discretionary  power,  not  oppressively  ta 
either  party,  but  as  the  best  interests  of  the  litigants 
and  of  the  public  may  appear  to  it  to  demand.  Bac. 
Abr.  **  Costs,"  passim  \  Postan  v.  Stan  way,  5  East* 
261 ;  Green  v.  Liter,  8  Cranch,  229,  242 ;  Kneass  v. 
Bank,  4  Wash.  C.  C.  106,  Fed.  Ca&.  No.  7,876;  Lowe 
V.  Kansas,  163  U.  S.  81. 

The  statute  of  the  state  of  Texas,  now  in  question 
does  but  enact  that  any  person  having  a  valid  bona  fide 
claim,  not  exceeding  S50,  against  a  railroad  corporation, 
for  personal  services  or  damages,  or  for  overcharges 
on  freight,  or  for  destruction  or  injury  of  stock  bj'  its 
trains,  and  presenting  the  claim,  verified  by  his  affida- 
vit, to  the  corporation,  and,  if  it  is  not  paid  within  30- 
days,  suing  thereon  in  the  proper  court,  and  finally  ob- 
taining judgment  for  the  full  amount  thereof  in  that 
court,  or  in  any  court  to  which  the  suit  may  be  appeal- 
ed, shall  be  entitled  to  recover,  in  addition  to  other 
costs,  a  reasonable  attorney's  fee  (if  he  has  employed  an 
attorney)  not  exceeding  $10,  to  be  assessed  and  awarded' 
by  the  court  or  jury  trying  the  issue.  Gen.  Laws  Tex. 
1889,  p.  131,  c.  107;  Supp.  Sayles'  Rev.  Civ.  St.  p. 
768,  art.  4266a.  In  other  words,  if  an  honest  claim,  of 
not  more  than  S50,  and  coming  within  one  of  those 
classes  of  small  claims  which  most  commonly  arise  be- 
tween individuals  and  railroad  corporations,  is  not 
promptly  paid  when  presented  under  oath,  and  the 
claimant  is  thereby  compelled  to  resort  to  a  suit,  the 
corporation,  if  ultimately  cast  in  the  suit,  must  pay 
to  the  successful  plaintiff  a  very  moderate  attorney's. 
fee,  as  part  of  the  costs  of  the  litigation. 

The  legislature  of  a  state  must  be  presumed  to  have 
acted  from  lawful  motives,  unless  the  contrary  appears, 
upon  the  face  of  the  statute.  If,  for  instance,  the  legis- 
lature of  Texas  was  satisfied,  from  observation  and  ex- 
perience, that   railroad  corporations  within  the  state- 
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were  accustomed  beyond  other  corporations  or  personSf 
to  unconscionably  resist  the  payment  of  such  petty 
claims,  with  the  object  of  exhausting-  the  patience  and 
the  means  of  the  claimants,  by  prolongfed  litigation, 
and  perhaps  repeated  appeals,  railroad  corporations 
alone  might  well  be  required,  when  ultimately  defeated 
in  a  suit  upon  such  a  claim,  to  pay  a  moderate  attornej'^'s 
fee,  as  a  just,  though  often  inadequate,  contribution  to 
the  expenses  to  which  they  had  put  the  plaintiff  in  es- 
tablishing" a  rightful  demand.  Whether  such  a  state  of 
things  as  above  supposed  did  in  fact  exist,  and  whether, 
for  that  or  other  reasons,  sound  policy  required  the  al- 
lowance of  such  a  fee  to  either  party,  or  to  the  plaintiff 
only,  were  questions  to  be  determined  by  the  legis- 
lature, when  dealing  with  the  subject  of  costs,  except 
in  so  far  as  it  saw  fit  to  commit  the  matter  to  the  deci- 
sion of  the  courts. 

The  constitutionality  of  statutes  allowing  plaintiffs 
only  to  recover  an  attorney's  fee,  as  part  of  the  judg- 
ment, in  particular  classes  of  actions  selected  by  the 
legislature,  appears  to  have  been  upheld  by  the  courts 
of  most  of  the  states  in  which  it  has  been  challenged. 
Railway  Co.  v.  Mower,  16  Kan.  573,  582  ;  Railroad  Co. 
V.  Yanz,  16  Kan.  583 ;  Railway  Co.  v.  Duggan,  109 
111.  537;  Vogel  v.  Pekoe,  157  111.  339  ;  Dow  v.  Beidel- 
man,  49  Ark.  455;  Perkins  v.  Railway  Co.,  103  Mo. 
52 ;  Railway  Co.  v,  Dey,  82  Iowa  312,  340  ;  Wortman  v. 
Kleinschmidt,  12  Mont.  316 ;  Railway  Co.  v.  Ellis,  87 
Tex.  19;  Cameron  v.  Railway  Co.,  63  Minn.  384. 

It  is  to  be  regretted  that  so  important  a  precedent  as 
this  case  may  afford  for  interference  by  the  national 
judiciary  with  the  legislation  of  the  several  states  on 
little  questions  of  costs  should  be  established  upon 
argixmGnt  ex  parle  in  behalf  of  the  railroad  corpora- 
tion, without  any  argument  for  the  original  plaintiff. 
But  it  is  hardly  surprising  that  the  owner  of  a  claim 
for  S50  only,  having  been  compelled  to  follow  up, 
through  all  the  courts  of  the  state,  the  contest  over 
this  SlO  fee,  should  at  last  have  become  discouraged, 

6  (N.  s.)  A.  &  E.  R.  Cas.— 49 
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and  unwilling"  to  undergo  the  expense  of  employing 
counsel  to  maintain  his  rights  before  this  court. 

NOTE. 

Attorneys'  Fees. — In  Peoria,  etc.,  R.  Co.  v,  Dug-gan,  20  Am.  & 
Eng.  R.  Cas.  489,  109  111.  537 ;  Perkins  v.  St.  Louis,  etc.,  R.  Co.,  103 
Mo.  52 ;  Illinois,  etc.,  R.  Co.  v.  Crider,  56  Am.  A  Eng.  R.  Cas.  157, 
91  Tenn.  489,  statutes  allowing  attorney's  fees  where  plaintiff  re- 
covers from  railroad  were  held  constitutional.  The  Texas  Act  held 
unconstitutional  in  the  principal  case,  was  held  constitutional  in 
Gulf,  etc.,  R.  Co.  V  Ellis,  (Tex.)  49  Am.  &  Eng.  R.  Cas.  509;  in 
South,  etc.,  R.  Co.  v,  Morris,  65  Ala.  193,  reviewed  in  Chicag-o,  etc., 
R.  Co.  V.  Moss,  20  Am.  &  Eng.  R.  Cas.  555,  60  Miss.  641 ;  the  Ala- 
bama statute  allowing  an  attorney  fee  not  to  exceed  $20,  tol>e  taxed 
as  part  of  the  costs  against  the  unsuccessful  appellant  in  every  suit 
against  a  railroad  for  stock  killed,  was  held  unconstitutional.  So 
in  St.  Louis,  etc.,  R.  Co.  v,  Williams,  49  Ark.  492,  31  Am.  &  Eng.  R. 
Cas.  555,  (/l5/^»^t;A^r^  in  Illinois,  etc.,  R.  Co.  v,  Crider,  91  Tenn. 
489,  an  act  providing  for  arbitration  in  cases  of  stock  killed  or  in- 
jured by  a  railroad  and  further  providing  that  if  either  party  re- 
fused to  abide  by  the  award  and  took  the  case  into  the  courts  and 
failed  to  obtain  a  favorable  judgment,  such  party  should  be  assess- 
ed a  reasonable  attorney's  fee,  was  held  unconstitutional.  In  Den- 
ver, etc.,  R.  Co.  V,  Outcalt,  2  Colo.  AppI  395,  a  law  which  provided  for 
the  recovery  of  a  reasonable  attorney's  fee  in  case  of  failure  to  pay 
the  appraised  value  within  a  time  prescribed  was  held  void.  See 
also,  Denver,  etc.,  R.  Co.  v.  Davidson,  2  Colo.  App.  443;  Lafferty  v, 
Chicago,  etc.,  R.  Co.,  71  Mich.  35;  Schut  v,  Chicago,  etc.,  R.  Co.,  70 
Mich.  433;  Wilder  v,  Chicago,  etc.,  R.  Co.,  35  Am.  &  Eng.  R.  Cas. 
162,  70  Mich.  382 ;  Rio  Grande,  etc.,  R.  Co.  v,  Vaughan,  3  Colo.  App. 
465. 
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1.  CARRIERS  OF  GOODS.  the  owner  of  such  property  is  the 

proper  party  to  brin^  suit  in  an 

Action   for  Failure  to   Deliver—  action  arising  ex  delicto.    Waters 

Proper    Plaintiff.— In    Lrouisville,  z/.  Mobile,  etc.,  R.  Co.,  (Miss,  1897), 

etc.,  Co.   z/.  Allgood,   (Ala.  18%),  21  So.  Rep.  240. 

20  So.  Rep.  986,  an  action  against  Action    to    Recover    Injuries  to 

a  common  carrier  to  recover  for  Freight  —  Parties.  —  A    car    was 

failure  to  deliver  goods  intrusted  chartered  by  the  plaintiff,  and  he 

to  it  for  transportation,  Brickeli.,  shipped  in  it  over  the  defendant's 

C.  J.,   delivering  the  opinion   of  Une  property  of  his  own  and  prop- 

the  court  said  :  "The  general  rule  erty  of  two  other  persons.     While 

is  thsit  prima  facie  a  bill  of  lading  in  transit  the  freight  was  injured 

operates    a   transfer   to  the  con-  through    the    negligence    of    the 

signee  of  the  title  to  the  goods  carrier,  and  the  plaintiff  brought 

shipped;  and,  in  the  absence  of  evi-  three  separate  actions  to  recover 

dence  removing  the  presumption,  for  such  injuries,  one  for  injuries 

an  action  against  the  carrier  for  to  his  own  property  and  the  others 

failure  to  deliver,  or  for  the  loss  as  -agent  for  the  other  shippers, 

or  injury  to  the  goods  while  in  his  for    injuries    to    their    property, 

possession,   will  lie  only    at    the  Held^  that  the  actions  brought  by 

suit  of  the  consignee.     1   Brick,  him  as  agent  did  not  prevent  him 

Dig.    p.   29,   §   129 ;     Robinson    v.  from  suing  to  recover  for  the  in- 

Pogue,  86  Ala.  257,  5  South.  685  ;  juries  to  his  own  property.     Wa- 

Capehart  v.  Improvement  Co.,  103  ters  v.  Mobile,  etc.,  R.  Co.,  (Miss, 

Ala.  671,  16  South.  627.     But  if  the  1897) ,  21  So.  Rep.  240.    . 

consignee  is  not  in  fact  the  owner  Action  for  Failure  to  Deliver — 

of  the  goods. — if  he  is  the  mere  Non-Paynnent     of     Freight,  —  In 

agent  or  factor  of  the  consignor, —  L/Ouisville,  etc.,  R.  Co.  v.  Allgood, 

and,  in  the  course  of  transporta-  (Ala.   18%),   20  So.  Rep.  986,  an 

tion,  the  goods  are  at  the  risk  of  action  against  a  common  carrier 

the  consignor,  the  right  of  action  to  recover  for  failure  to  deliver 

resides  in   him.     Hutch.  Carr.   §  goods  intrusted  to  it  for  transpor- 

720."  tation,  Brickei*!,,  C.  J.,  deliver- 

Action  for   Injury  to    Freight —  ing  the  opinion  of  the  court  said: 

Proper  Plaintiff. — Where  property  **It  was  wholly  immaterial,  in  any 

has  been  injured  while  in  transit  aspect  of  the  case,   whether  the 

by  the  negligence  of  the  carrier,  plaintiff  had  paid,   or  offered   to 
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pay,  or  whether  the  defendant  had  Refusal  to  Furnish  Bill  of  Lad<-> 
claimed,  demanded,  or  looked  to  ing, — Where  a  st^te  statute  pro- 
him  for  payment  of  the  freig'ht.  vided  that  railway  companies 
As  a  condition  to  the  acceptance  should  be  liable  to  a  penalty  for 
of  the  bark  for  transportation,  the  refusal  to  give  to  the  shipper, 
defendant  could  have  demanded  when  he  demanded  it,  "a  bill  of 
the  payment  of  the  freight ;  but  lading-  or  memorandum  in  writing, 
having  accepted  the  bark  without  stating  the  quantity,  character, 
such  demand,  free  from  liability,  order  and  condition  of  the  goods" 
the  defendant  cannot  be  absolved  shipped,  a  railway  company  can- 
by  not  claiming  or  demanding  not  be  held  liable  for  failure  ta 
payment  of  freight  from  the  ship-  deliver  to  a  shipper,  at  his  requests 
per.     Hutch.  Carr.  j^g  116,  117."  bills  of  lading  for  cars  which  were^ 

Action  in  Tort — Injury  to  Prop-  loaded  by  such  shipper  at  switch 

erty  in  Shipment. — Where  property  at  which  there  was  no  agent  and 

shipped  by  a  carrier  of  freight  has  no  car  scales,  and  the  ship]>er  did 

been   injured  in  transit   through  not  furnish  the  information  as  to 

the     negligence    of    the    carrier,  the    weight    or    quantity    of    the 

the   shipper  maj'  waive  the  con-  goods  necessary  to  make  out  such 

tract    of    shipment,    and    sue    in  bill,  which  information  he  had  and 

tort  to  recover  for  such  injuries,  knew  the  company  did  not  have. 

Waters    v.   Mobile,   etc.,    R.   Co.,  Couly  v,  Sherman,  etc.,  Ry.  Co., 

(Miss.  1897),  21  So.  Rep.  240.  (Tex.  1897),  38  S.  W.  Rep.  519. 

Conversion  —  Dannages.  —  In  an       Retention   of    Bill    of    Lading — 

action  against  a  railway  company  Title    to    Goods. — A  car    load  of 

to    recover    the    value    of    goods  goods  on  which  a  portion  of  the 

shipped  over  its  line  which  were  purchase   money   had    been    paid 

sold  by  it  upon  the  refusal  of  the  were  shipped  by  the  seller  to  itself 

consignee   to  accept  them,   when  as  consignee,  and  a  draft  for  the 

the  alleged  value  of  such  goods  is  balance  due  on   such   goods  was 

$10.30,  and   there  is  testimony  to  attached  to  the  bill  of  lading,  the 

show  that   they  were  worth  from  goods  not  to  be  delivered  until  the 

$10  to  $12,  a  verdict  for  $6  will  not  balance  was  paid  and'  the  bill  of 

be  disturbed.     Baker   v,  Chicago,  lading  obtained.     Held,  that   the 

etc.,  Ry.  Co.,    (Iowa,   18%),67N.  title  to   such   goods  did  not   pass. 

W.  Rep.  376.  Baker  v,  Chicago,  etc.,  Ry.  Co.,. 

Loss   of   Freight   by   Fire— Lia-  (Iowa,  18%) ,  67  N.  W.  Rep.  376. 
bility   of   Carriers  for   Failure  to 
Ship  in  Reasonable  Time. — Where 

the  petition  in  an  action  against  a  «    rAooicpc  nc  i  ivf  QTiinir 

railway  company   to  recover  for  ^'  CARRIERS  OF  LIVE  STOCK. 

goods    destroyed   by   fire    alleges       Stock — Contract  of  Shipment — 

that  such  goods  were  delivered  to  Limitation  of  Liability — Validity. — 

the  defendant  for  shipment,  and  The  agreement   in   a  contract  of 

received   by   it   with  the   promise  shipment  that  no  claim  for  loss  or 

and    agreement   to  ship   immedi-  damage   to    stock  shall   be   valid 

ately  to  its  destination,  that   the  against  the  railroad  company  un- 

defendant    carelessly   and    negli-  less  made  in  writing,  verified  by 

gently  failed  to   ship  such  goods  affidavit,    and    delivered     to    the 

within  a  reasonable  time  and  they  general  freight  agent  of  the  com- 

were  destroyed  by  fire  while  in  the  pany,  or  to  its  agent  at  the  station 

defendant's     possession     at     the  from  which  the  stock  is  shipped, 

point  of  shipment,  such  petition  or   to  its  agent    at  the  point  of 

states  a   cause  of  action.     Hern-  destination,. within  ten  days  from 

sheim  v.  Newport  News,  etc.,  Co.,  the  time  the  stock  is  removed  from 

(Ky.  1896),  35  S.  W.  Rep.  1115.  the  cars,  is  in  violation  of  a  pro- 
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vision  in  a  state  constitution  that  at  the  time  of  the  alleged  conver- 

uo  common  carrier  shall  be  per-  sion,  their  liability  depends  solely 

mitted  to  contract  for  relief  from  upon  their  contract  with  appellee, 

its  common-law  liability.     Brown  Piedmont  Manuf'g^  Co.  v.  Colum- 

V,  Illinois  Cent.  R.  Co..  (Ky.  1897),  bia  &  G.   R.  Co.,  19  S.  C.  353 ;  3 

;38  S.  W.  Rep.  862.  Wood,  R.  R.  §  452a.    The  contract 

Injured    in   Shipnnent — Measure  was  for    through    transportation 

of  Damages. — In  ascertaining  the  from  Clarksville,  Ark.,  to  Checo- 

dam ages  for  stock  injured  in  ship-  tah,  I.  T.     But  the  twelfth  para- 

ment,  the   market  value  of -such  graph     expressly     exempts      the 

stock  at  the  point  of  destination,  Missouri  Pacific  Rail wayCompany 

whether  on  or  beyond  the  carrier's  from  liability   *for  anything   be- 

line,  must  govern.  St.  LK>uis,  etc.,  yond*  its  line,  'excepting  to  pro- 

Ry.  Co.  V.  De  Shong,  (Ark.,  1897),  tect   the  through   rate  of   freight 

39  S.  W.  Rep.  260.  named  therein.'  Appellee  is  bound 

Laws  Regulating  Transportation  by  the  contract.     Railway  Co.  v, 

of  Live  Stock— Liability  of  Receiv-  Weakly,  50  Ark.  397,  8  S.  W.  134. 

ers    for    Failure    to    Connply. — A  The     cases     of    Railway    Co.    v, 

statute  of  the  United  States  pro-  Cravens,  57  Ark.  112,  20  S.  W.  803, 

vides  that  any  company,  owner  or  and  Railway  Co.  v.  Spann,57  Ark. 

custodian  of  live  stock  who  know-  127,  20  S.  W.  914,  relied  upon  by 

ingly  and  wilfully  fails  to  comply  appellee,  are  not  analogous.'* 
with  the  laws  of  the  United  States 

relating  to  the  transportation  of  

live  stock    shall     be  liable    to  a 
penalty,    //eld,  that  such  penalty 
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cannot  be  recovered  of  the  receiv-  Care  to  Be  Exercised  by  Carriers 
ers  of  a  railway  company  appoint-  of  Passengers — Instructions — Er- 
ed  by  court  to  execute  its  orders,  ror. — In  Payne  v,  Spokane  St.  Ry. 
United  States  v.  Harris,  (1897),  Co.  (Wash.  1896),  46  Pac.  Rep. 
78  Fed.  Rep.  290.  1054,  an  action  by  a  passenger  to 
Stock — Liability  for  Conversion  recover  for  personal  injuries,  it 
by  Connecting  Carrier, — In  Little  was  held  error  to  give  an  instruc- 
Rock,  etc.,  Ry.  Co.  r.  Odom,  (Ark.,-  tion  that  "ordinary  care  is  such 
18%),  38  S.  W.  Rep.  339,  an  action  care  as  persons  usually  engaged 
to  recover  for  the  conversion  of  in  the  particular  line  of  business 
■cattle  by  a  connecting  carrier,"  in  question  ordinarily  exercise  in 
where  such  cattle  had  been  shipped  and  about  such  business.  If  de- 
under  a  contract  with  the  defend-  fendant  in  this  case  exercised 
aut  for  their  transportation,  such  such  care  at  the  time  of  the  acci- 
contract  providing  that  the  de-  dent,  it  had  discharged  its  full 
fendant  should  not  be  liable  for  duty,  and  plaintiff  cannot  recov- 
anything  beyond  its  line  excepting  er,"  as  the  question  was  not 
to  protect  the  through  rate  of  whether  the  defendant  had  exer- 
freight  stated  therein.  Wood,  J.,  cised  such  care  as  was  usually 
delivering  the  opinion  of  the  court,  exercised  in  such  business,  but 
said :  **  Independent  of  contract,  whether  it  had  exercised  the 
appellants  were  under  no  duty  or  highest  degree  of  skill  and  care 
obligation  to  transport  appellee's  which  might  be  reasonably  ex- 
cattle  beyond  their  termini.  Pack-  pected  of  intelligent  and  prudent 
ard  V.  Taylor,  35  Ark.  402.  There  persons  engaged  in  the  carriage 
is  nothing  to  show  that  they  had  of  passengers,  and  which  is  re- 
assumed  that  relation  to  the  public  quired  by  law  of  such  carriers, 
by  reason  of  any  usage  or  the  Carriage  of  Dogs  in  Passenger 
character  of  their  business.  Then,  Cars  —  Prohibition  —  Reasonable- 
since  appellants  were  not,  by  law,  ness.  —  Regulations  prohibiting 
common  carriers  as  to  these  cattle  persons  from  taking    dogs    with 
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them  to  be  carried  on  cars  used  for  main,  and  where  the  jury  find  that 

the  carriag-e  of  passeng-ers,   and  the  said  agents,  in  the  examina- 

the  rule  requiring  pay  for  carry-  tion  of  the  ticket  presented  by  the 

ing  them  in  baggage  cars,  are  rea-  passeng^er,  and  in  evicting    hini 

sonable,  and  the  conductor  of  a  from   the  train,  are  grossly   and 

train   is  justified  in   removing  a  wantonly  negligent  of  the  rig-hts 

passenger    and    the    latter's  dog  of    such     passenger,    they     may 

from  a  passenger  car  in  a  proper  award  exemplary   damages.    At- 

manner  when  such  passenger  re-  chison,  etc.,  R.  Co.  v,  LK>ng  (Kan. 

fuses    to    remove    his    dog,   even  App.  1897),  47  Pac.  Rep.  993. 

though  he  has  a  ticket.    Gregory  Failure  to  Stop  at  Station. — ^It  is 

V,  Chicago,   etc.,   Ry.   Co.    (Iowa,  the  duty  of  one  who  desires  to  be- 

18%) ,  69  N.  W.  Rep.  532.  come  a  passenger  on  a  train  to  as- 

Ejection     of     Passenger     from  certain,  before  boarding  it,  that  it 

Train.  —  A    railway    ticket    pur-  stops  at  the   station  to  which  he 

chased  by  a  passenger  had  a  lim-  desires  to  go,  and  if  he  fails  to  do 

itation   of  the   time  for  which  it  so,  he  cannot  recover  damages  for 

was  good  stamped  on  it.     The  pas-  the  refusal  to  stop  the  train  at  a 

senger  testified  that  the  agent  did  station  at  which  it  is  not  scheduled 

not  inform  him   that  it  was  a  lim-  to  stop.     Louisville,  etc.,  R.  Co.  v^ 

ited  ticket,  but   that  he  knew   the  Miles  (Ky.  18%), 37 S.W.  Rep.  486. 

company  was  selling  such  tickets  Carrying  Passenger  beyond  Sta-^ 

previous  to  that   time  and  his  at-  tion — Dannages — Excessive    Ver-^ 

tention  had  been  called  to  the  in-  diet. — A  passenger  on  a  train,  who 

dorsement  on  similar  tickets  sold  was  in  a  delicate  condition,  while 

by    the    company.     He    tendered  waiting  for  change  due  her  from  a 

such  ticket  for  his  passage  after  bill  given  to  the  conductor  to  pay 

the  limit   had   expired,  and  it  was  her  fare,  was  carried  past  her  sta-. 

declined  by  the  conductor  who  de-  tion,  and   had  to  walk    four   hun- 

manded   his  fare.     Upon   the   re-  dred  yards,  on  a  hot  day,  and  on  a 

fusal   to  pay   such   fare,  the  con-  rough,   rocky   road.    Heldy  that  a 

ductor  took  him  by  the  elbow,  and  verdict  for  such  passeng-er  of  $218. 

led  him  down  the  car,  and  the  pas-  was    not    excessive.       LK>uisville, 

senger  was  expelled   without  the.  etc.,  R.  Co.  z^.  Guy   (Ky.  18%j,37 

use  of  further  physical  force,  sub-  S.  W.  Rep.  1043. 

sequently  returning  to  the   train  Injuries  to  Passenger — Testinno- 

and  paying   his  fare.    Heldy  that  ny    of    Physician  —  Hearsay     Evi-» 

the   passenger  could   not  recover  dence. — On  the  trial  of  an  action 

for  his  ejection.    McGhee  v,  Dris-  for  the  recovery  of  damag'es  for 

dale  (Ala.  18%),  20  So.  Rep.  391.  personal  injuries  alleged  to  have 

Ejection— Instructions. — In     At-  been  sustained  by  the  plaintiff  by 

chison,  etc.,  R.  Co.  v,  Long  (Kan.  reason  of  the  collision  of  defend- 

App.    1897),  47  Pac.   Rep.   993,  an  ant*s  street  cars  while  the  plaintiff 

action   by  a  passenger  against  a  was  a  passenger  on  one  of  them, 

railway  company   to  recover  for  in  which  action  the  plaintiff's  al- 

ejection    from    the   train,  it  was  legation   of  negligence  resulting 

heldWi-aX  an  instruction  predicated  in  such  injuries  was  denied  by  the 

upon  the  theory  that  a  ticket  was  defendant,  the  plaintiff's  attend- 

f rom  Topeka  to  Reading*  could  not  ing     physician     was     permitted, 

aid  the  jury   when   they  find  that  against  objection,  to  testify  that^ 

the  ticket  was  in  fact  from  Topeka  four  or  five  days  after  the  time  of 

to  Emporia.  such  injury,  the  plaintiff  stated  ta 

Ejection — Exemplary    Dannages.  him  **that  he  was  sitting  in  the 

— Where  a  passenger   is  forcibly  back  part  of  the  car,  and  did  not 

evicted  by  the  agents  of  the  rail-  see  this  other  car  that  came  in 

road  company  from  its  train  upon  collision  with  this  one  until  it  was. 

which   he  has  a  legal   right  to  re-  almost   onto  them ;    and  that  he 
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rose,  and  grabbed  hold  of  a  win-  the  injury,  he  could  not  recover, 
dow,  or  the  side  of  a  window,  and  but  also  that,  if  negligent,  and 
just  at  that  time  the  car  struck  his  neglig-ence  was  not  the  proxi- 
and  wrenched  him  around,  and  mate  cause  of  his  injury,  he  could 
threw  him  partly  on  the  floor  and  recover,  provided  the  defendant 
partly  on  the  opposite  side  of  the  was  negligent  as  alleged  in  the 
car."  Held  error.  Webber  v,  St.  petition.  The  instructions  pre- 
Paul  City  Ry.  Co.,  (Minn.  1897),  sented  a  question  not  made  by  the 
69  N.  W.  Rep.  716.  pleading  and  evidence,  and  their 

Injuries  to  Passenger — Negli-  only  effect,  in  our  opinion,  was  to 
gence  —  Proximate  Cause.  —  In  confuse  and  mislead  the  jury.  We 
Gulf,  etc.,  Ry.  Co.  v,  Rowland,  have  recently  held,  in  a  very  simi- 
( Tex.  1897),  38  S.  W.  Rep.  756,  an  lar  case,  that  such  instructions 
action  brought  to  recover  for  in-  are  erroneous,  and  require  a  re- 
juries  received  by  a  passenger  versal  of  the  judgment,  and  we 
through  the  moving  of  the  train  are  still  of  that  opinion.  Railway 
as  he  was  alighting,  the  plaintiff  Co.  v,  McCoy  (Tex.  Sup.)  38  S.  W. 
alleging  the  defendant's  neg"li-  36.  The  testimony  was  in  sharp 
gence  in  starting  the  train  sud-  conflict  as  to  the  plaintiff's  negli- 
denly,  and  the  defendant  alleging  gence,  and,  therefore,  we  cannot 
the  plaintiff's  negligence  in  jump-  say  that  the  jury  were  not  misled 
ing  from  a  moving  train,  Gaines,  by  the  charge.  We,  therefore, 
C.  J.,  in  delivering  the  opinion  of  think  that  the  judgment  ought  to 
the  court  said :  *'  'Proximate  be  reversed." 
cause,'  literally,  means  the  cause  Regulations  —  Reasonableness — 
nearest  to  the  effect  produced,  but  Question  for  the  Court.  —  The 
in  legal  terminology  the  terms  are  reasonableness  of  regulations 
not  confined  to  their  literal  mean-  prescribed  by  railroad  corpora- 
ing.  Though  a  negligent  act  or  tions  for  the  safety,  comfort,  and 
omission  be  removed  from  the  conduct  of  its  passengers,  and  for 
injury  by  intermediate  causes  and  the  proper  management  of  its 
effects,  yet,  if  the.  party  guilty  business,  are  questions  for  the 
ought  reasonably  to  have  foreseen  courts  to  decide.  Gregory  v, 
the  ultimate  consequence,  such  Chicago,  etc.,  Ry.  Co.,  (Iowa, 
negligence  is  deemed  in  law  the  18%),  69  N.  W.  Rep.  532. 
proximate  cause  of  the  injurious  Riding  on  Platform — Instruc- 
effect.  The  specific  defense  of  tions. — In  an  action  against  a 
contributory  negligence  was,  as  railway  company  to  recover  for 
we  have  seen,  thd.t  the  plaintiff  the  death  of  a  passenger  killed 
*  jumped  from  the  train'  while  in  while  riding  on  the  platform  of  a 
motion.  If  he  did  so  jump,  and  car,  where  the  testimonj'  as  to 
he  was  thereby  injured,  his  act  whether  there  were  seats  or  stand- 
was  the  immediate  cause  of  his  ing  room  in  the  cars  for  him  was 
injury,  and  hence  there  was  no  conflicting,  it  was  not  error  to 
question  of  proximate  cause  in-  refuse  to  instruct  that  if  there 
volved  in  that  issue.  Yet  the  in-  were  seats  or  standing  room  in 
structions  which  we  have  quoted  the  cars  for  the  deceased,  and,  if 
lay  paramount  stress  upon  the  he  had  been  on  the  inside,  he 
question  of  proximate  cause  in  would  not  have  been  injured,  that 
reference  to  the  negligence  of  the  he  was  guilty  of  contributory  neg- 
plaintiff  as  charged  in  the  answer,  ligence,  and  could  not  recover, 
and  present  that  question,  in  a  Chesapeake,  etc.,  Ry.  Co.  f.  Lang's 
pointed  manner,  in  every  possible  Adm'r,  (Ky.  18%),  38  S.  W.  Rep. 
phase  of  the  case.    The  jury  are   503. 

told,  distinctly,  not  only  that  if  Riding  on  Platform  of  Crowded 
he  was  negligent,  and  his  negli-  Excursion  Train — Negligence. — 
gence  was  the  proximate  cause  of    Where,   by  cheap  rates,   persons 
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are  invited  upon,  and  their  pass-  charg-es  to  be  received  and  paid 
age  accepted  to  travel  on  excur-  for  transportation  of  persons  and 
sion  trains,  a  person  who  rides  property,"  the  government  did 
on  the  platform  of  such  a  train  not  renunciate  its  right  to  reason- 
when  it  is  crowded  is  not  necessa-  ably  limit  the  charges  for  trans- 
rily  negligent.  Chesapeake,  etc.,  portation  of  persons  and  property 
Ry.  Co.  v»  Lang's  Ad*mr,  (Ky.  over  such  railroad.  Atlantic,  etc., 
18%),  38  S.  W.  Rep.  503.  R.  Co.  v.  United  States,  (1896),  76 

Riding  on  Platform— Contrlbu-  Fed.  Rep.  186. 
tory  Negligence— Instructions. —  Right  of  Congress  to  Fix  Rail- 
In  an  action  against  a  railway  way  Charges  —  Construction  of 
company  to  recover  for  the  death  Charter. — ^The  imposition  by  con- 
of  a  passenger  killed  while  riding  gress  of  the  restriction  in  the 
on  the  platform  of  a  car  where  charter  of  a  railway  company 
there  was  evidence  that  the  train,  **that  the  said  company  shall  not 
which  was  an  excursion  train  charge  the  government  higher 
oflFering  cheap  rates,  was  greatly  rates  than  they  do  individuals  for 
crowded,  the  platform  being  so  like  transportation  and  tele- 
filled  with  passengers  as  to  pre-  graphic  service,"  did  not  preclude 
vent  persons  on  the  ground  from  further  regulations  of  the  rates 
entering  the  cars,  an  instruction  and  charges  of  such  company  by 
that  if,  from  the  testimony,  there  congress.  Atlantic,  etc.,  R.  Co.  v, 
was  room  in  any  car  for  the  de-  United  States,  (1896),  76  Fed. 
ceased,    and   that  he  cpuld  have  Rep.  186. 

entered  the  same,  and  that  he  re-  Power  of  Congress  to  Fix  Rail- 
mained  on  the  platform,  where  he  way  Rates — Construction  of  Char- 
was  injured,  without  the  knowl-  ter. — Under  the  provision  in  the 
edge  of  the  conductor,  or  against  charter  of  a  railway  company  that 
his  objection,  or  that  of  any  agent  "congress  may,  at  any  time,  hav- 
of  the  company,  the  verdict  should  ing  due  regard  for  the  rights  of 
be  for  the  defendant,  was  more  said"  company,  "add  to,  alter, 
favorable  to  the  defense  than  it  amend,  or  repeal  this  act,"  con- 
should  have  been  upon  the  facts,  gress  has  the  right,  within  rea- 
Chesapeake,  etc.,  Ry.  Co.  v,  sonable  limits,  to  regulate  the 
L/ang's  Adm*r,  (Ky.  18%),  38  S.  rate  of  charges  fixed  by  the  dired- 
W.  Rep.  503.  tors   of    such  company,  and   the 

Army  Transportation  —  Rate  provisions  of  an  act  prescribing  a 
Fixed  by  Congress — Presumption  maximum  charge  for  government 
as  to  Reasonableness. — In  Atlan-  transportation,  although  of  gen- 
tic,  etc.,  R.  Co.  V,  United  States,  eral  application,  are  a  legitimate 
(1896),  76  Fed.  Rep.  186,  it  was  exercise  of  such  reserved  powers. 
held^  that  the  presumption  that  a  Atlantic,  etc.,  R.  Co.  v.  United 
rate  fixed  by  congress  for  army  States,  (18%),  76  Fed.  Rep.  186. 
transportation  is  reasonable  can-  Power  of  Congress  to  Fix  Rail- 
not  be  overcome,  except  by  some  way  Charges  —  Construction  of 
showing  of  figures  and  other  facts  Charter. — The  provision  in  the 
as  to  the  expenses  and  receipts  of  charter  of  a  railway  company  that 
the  road,  during  an  adequate  the  railroad  "shall  be  a  post  route 
period.  and  military  road,  subject   to  the 

Railway  Company  —  Right  of  use  of  the  United  States  for  pos- 
Government  to  Fix  Charges — Con-  tal,  military,  naval,  and  all  other 
struction  of  Charter. — By  the  pro-  government  service,  and  also  sub- 
vision  in  the  charter  granted  by  ject  to  such  other  regulations  as 
congress  to  a  railway  corporation  congress  may  impose  restricting 
that  the  directors  "  shall,  from  the  charges  for  such  government 
time  to  time,  fix,  determine,  and  transportation"  does  not  imply  a 
regulate     the     fares,    tolls,     and  surrender  by  the  government  of 
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its  power  of  regulating  the  rates  haul  his  sand  at  an  agreed  rate 

and  charges  in    ordinary    cases,  per  ton  is  void  for  uncertainty  as 

Atlantic,   etc.,   R.   Co.   v»    United  to  time,   not   legally   enforceable 

States,  (1896),  76  Fed.  Rep.  186.  and  determinable  at  the  will    of 

Transportation     of    Post-Office  either  party,   and  an    action  for 

Inspectors — Waiver  of  Claim   for  damages  for   the  breach  of  such 

Compensation. — A   railroad  com-  contract  will  not  lie.     Baldwin  v, 

pany  which  has,  upon  the  demand  Kansas  City,   etc.,  R.   Co.,    (Ala. 

of  the  post-offlce  department,  fur-  1896),  20  So.  Rep.  349. 
nished  free  transportation  to  post- 
office  inspectors  for  more  than  six 

years  without  disputing  the  valid-  ,.  AoncciMrc 
ity  of  the  demand  but  with  entire  ^'  tKUbbiWbb. 
acquiescence  in  it,  and  has  during  Accident  at  Crossing — Appeal — 
that  time  claimed  and  been  Review. — In  case  of  a  personal 
awarded  compensation  for  certain  injury  by  a  collision  with  a  loco- 
services  in  connection  with  the  motive  engine  and  train  at  a 
mails,  and  has  failed  to  include  highway  crossing,  where  the  ans- 
any  charge  or  claim  for  such  wers  of  the  jury  to  particular 
transportation,  will  be  held  to  questions  of  fact  show  contribu- 
have  waived  any  right  to  demand  tory  negligence  on  the  part  of  the 
payment  for  such  transportation,  plaintiff,  and  the  general  verdict 
Central  Pac.  R.  Co.  v.  United  is  for  the  defendant,  and  only  a 
States,  (U.  S.  18%),  17  Sup.  Ct.  35.  part  of  the  evidence  is  preserved, 

and  no   material  error  appears  in 

the    instructions,    and    the  court 

M    PHMTDAPTC  overrules    the   plaintifF*s    motion 

4.  turaiKAti5.  for  a  new  trial,  and  renders  judg- 

Building  Contract  —  Construe-  ment  on  the  verdict,  held^  that 
lion  of  Contracts — Expert  Testi-  such  judgment  should  be  affirmed, 
mony. — In  Clayton  Electric  Co.  v.  although  the  defendant  may  not 
McKeesport,  etc.,  Ry.  Co.,  (Pa.  have  been  free  from  fault.  Law- 
1897),36Atl.  Rep.  287,  where  the  rence  v,  Atchison,  etc.,  R.  Co., 
plaintiffs  contracted  to  furnish  (Kan.  1897),  47  Pac.  Rep.  510. 
the  materials  for,  with  the  excep-  Accident  at  Crossing — Obstruc- 
tion of  the  ties,  and  build  in  a  tlon  of  View— Evidence  of  Negli- 
good,  substantial  and  workman-  gence. — In  an  action  against  a 
like  manner,  an  electric  railway,  railway  company  to  recover  for 
over  and  upon  a  roadbed  exca-  personal  injuries  received  at  a 
vated  and  prepared  by  the  defend-  crossing  through  the  alleged  neg- 
ant,  and  to  deliver  it  to  the  de-  ligence  of  the  defendant  in  failing 
f endant  complete  and  ready  for  to  give  the  proper  signals  it  was 
operation,  it  was  held  error  to  re-  held  proper  to  show  that  a  bank 
fuse  to  allow  the  defendant  to  in-  existed  on  the  right  of  way 
troduce  expert  testimony  to  show  of  a  railway  company,  and  that 
the  meaning  of  the  words  '*exca-  it  interfered  with  the  view  of 
vated  and  prepared,"  as  applied  an  approaching  train  in  order  to 
to  the  roadbed,  and  used  in  the  show  the  entire  situation  at  the 
contract,  in  order  to  determine  time  of  the  accident  as  bearing 
whose  duty  it  was  to  ballast  such  upon  the  negligence  alleged,  but 
road.  not  as  a  separate  groUnd  of  negli- 

Contract    for  Hauling — Uncer-  gence.     L^eitch   v,  Chicago,   etc., 

tainty— Action  for  Breach.— A  con-  Ry.    Co.,    (Wis.  1896),   67  N.   W. 

tract  whereby  a  railway  company  Rep.  21. 

agreed  to  put  in  a  side  track  for  Accident    at    Crossing  —  Negli- 

the  exclusive  use  and  benefit  of  gence. —  \n  electric  car  was  stop- 

the  owner  of  a  sand  pit  and  to  ped  at  a  railway  crossing  to  al- 
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low  a  train  to  pass.  After  the  main  track  nor  on  the  side  tracks 
train  had  passed  the  motorman  on  from  either  of  which  places  his 
the  front  platform  of  the  car  sig--  view  of  the  main  track  would  have 
naled  the  conductor  on  the  rear  beenunobstructed,  and  was  struck 
platform  that  the  track  was  clear,  and  injured  by  the  incoming- train 
and  the  conductor  sig-naled  him  to  as  he  was  attempting  to  cross  the 
go  ahead.  The  car  was  run  upon  main  track.  Heldj  that  he  wa& 
the  crossing,  and  was  struck  guilty  of  such  contributory  neg-li- 
by  a  train  which  could  have  been  gence  as  to  prevent  recovery  for 
seen  by  either  the   motorman  or    his  injuries. 

conductor,  at  the  point  where  the  Accident  at  Crossing — Contrib- 
car  stopped,  when  275  yards  away,  utory  Negligence.— A  person  who 
and  the  conductor  was  injured,  was  familiar  with  a  crossing* 
Heldy  that  the  conductor  was  stopped  as  he  was  approaching  it, 
guilty  of  such  contributory  negli-  at  a  point  some  distance  from  the 
gence  as  to  prevent  recovery  for  crossing,  from  which  only  a  por- 
his  injuries.  Highland  Ave.,  etc.,  tion  of  the  track  could  be  seen, 
Co.  V.  Fennell,  (Ala.  18%).  21  So.  and  then  drove  on  without  stop- 
Rep.  324.  ping  at  a  point  nearer  the  cross- 
Accident  at  Crossing — Contrib-  ing,  from  which  an  approaching- 
utory  Negligence. — A  motorman  train  could  have  been  seen  before 
on  approaching  a  railway  cross-  it  reached  the  crossing-,  and  was 
ing  stopped  his  car  forty  feet  struck  and  injured  by  a  train  as 
from  the  crossing  at  a  point  from  he  was  attempting  to  cross.  Held^ 
which  an  approaching  train  could  that  he  was  g-uilty  of  such  con- 
be  seen  when  567  feet  away,  the  tributory  negligence  as  to  prevent 
track  being  visible  for  that  dis-  recovery  for  such  injuries.  Wash- 
tance  from  such  point  up  to  a  ington  Southern  Ry.  Co.  v,  Lacey, 
point  ten  feet  from  the  crossing  (Va.  1897),  26  S.  E.  Rep.  834. 
and  looked  and  listened,  but  saw  Accident  at  Crossing — Contribu- 
no  train.  He  then  proceeded  with-  tory  Negligence. — Just  after  the 
out  looking  again  until  within  passage  of  a  train  past  a  crossings 
five  or  six  feet  of  the  crossing  on  the  nearer  of  two  parallel  rail- 
when  he  saw  a  train  two  hundred  road  tracks,  and  while  there  was 
feet  away,  and  attempting  to  smoke  and  dust  about  caused  by 
cross  before  it,  his  car  was  struck,  such  train,  a  person  attempted  to 
and  he  was  injured.  Held,  that  cross  the  tracks,  and  was  struck 
there  was  such  contributory  neg-  and  killed  by  a  train  approaching 
ligence  on  his  part  as  to  prevent  on  the  further  track  from  the  op- 
recovery  for  his  injuries.  Vree-  posite  direction.  Held,  that  he 
land  V,  Cincinnati,  etc.,  R.  Co.,  was  guilty  of  contributory  negli- 
(Mich.  1896),  67  N.  W.  Rep.  905.  gence,  and  there  could  be  no  rccov- 
Accident  at  Crossing — Contrib-  ery  for  his  death.  Hovendeu  v, 
utory  Negligence. —  \  person  fa-  Pennsylvania  R.  Co.,  (Pa.  1897),. 
miliar  with  the  tracks  at  a  cross-  36  Atl.  Rep.  731. 
ing  and  with  the  schedule  of  the  Accident  at  Crossing — Contribu- 
trains  of  the  railway  company  tory  Negligence — Instructions. — In 
approached  the  crossing  and  saw  an  action  against  a  railway  com- 
a  train  standing  near  which  he  pany  to  recover  for  injuries  re- 
knew  was  waiting  for  a  train  ceived  at  a  crossing,  it  is  not  error 
from  the  opposite  direction  to  to  refuse  to  instruct  that  though 
pass,  and  he  knew  that  the  latter  the  plaintiff  looked  and  listened, 
train  was  due.  Before  crossing  and  did  not  see  or  hear  the  ap- 
the  track  he  looked  for  the  latter  preaching  train,  yet,  if  he  might 
train  and  failed  to  see  it  owing  to  have  done  so,  it  is  contributory 
obstructions,  but  did  not  stop  and  negligence.  Mayes  v.  Southern 
look    from    a    point     nearer    the 
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Ry.  Co.,  (N.  C.  1896),  26  S.  E.  Rep.  natural  channel  into  an  artificial 
148.  one,  wholly  upon  the  right  of  way, 

Accident  at  Crossing — Contribu-  and  has,  by  reason  thereof,  made 
tory  Negligence — Instructions. — In  it  necessary  for  the  company  to 
an  action  against  a  railway  com-  build  a  bridge  over  the  stream,  as. 
pany  to  recover  damages  for  per-  a  part  of  an  approach  or  highway 
sonal  injuries,  an  instruction  that  crossing  of  the  railway  tracks.  If 
**  if  the  defendant  company  relies  the  bridge  is  necessarily  a  part  of 
upon  contributory  negligence  of  the  approach  or  crossing,  it  must 
the  plaintiff  as  a  defense  to  this  be  built  and  kept  in  repair  by  the 
action,  the  burden  of  proof  is  upon  railway  company.  Board  of 
the  defendant  company  to  estab-  Com*rs,  etc.,  v.  Duluth,  etc.,  R. 
lish  such  contributory  negligence  Co.,  (Minn.  1897),  69  N.  W.  Rep. 
of  the  plaintiff  by  a  preponderance   898. 

of*  testimony  *'   is  not   prejudicial  

where  a  subsequent  instruction  is 

given  that  if  the  jury  believe  that  g.  pEATH  BY  WRONGFUL  ACT. 

the  plaintiff  so  far  contributed  to 

the  accident  by  his  own  negli-  Killing  of  Passenger — Measure 
gence,  that,  but  for  his  negligence,  of  Damages — Instructions. — In  an 
It  would  not  have  happened,  he  action  against  a  railway  company 
cannot     recover.  Washington   to  recover  for  the  death  of  a  pas- 

Southern  Ry.  Co.  V,  Lacey,  (Va.  senger,  it  was  heldy  that  the  earn- 
1897),  26  S.  E.  Rep.  834.  ing  power  of  the  deceased  extend- 

Accident  at  Crossing — Contribu-  ed  to  the  probable  duration  of  his 
tory  Negligence — Instructions. — In  life  was  the  measure  of  damages^ 
an  action  against  a  railway  com-  and  that  instructions  as  to  the 
pany  to  recover  for  injuries  receiv-  measure  of  damages  that  author- 
ed at  a  crossing,  where  the  court,  ized  the  jury  to  consider  the  age 
in  its  charge,  has  stated  the  duty  of  the  deceased,  his  capacity  to- 
of  the  plaintiff  to  stop,  look,  and  earn  money,  and  the  probable  du- 
listen  before  attempting  to  cross,  ration  of  his  life  were  proper, 
it  is  not  error  to  refuse  to  give  an  Chesapeake, etc.,  Ry.  Co.  v.  Lang's 
instruction  that,  though  the  de-  Adm*r  (Ky.  1896),  38  S.  W.  Rep. 
fendant    was    running    its    train    503. 

(backward,  on  a  dark  night)  at  an  Action  for  Death  by  Wrongful 
excessive  speed,  and  without  ring-  Act  —  Damages.  —  In  Walker  v, 
ing  the  bell,  and  without  a  light  Lake  Shore,  etc.,  Ry.  Co.  (Mich. 
on  the  front  end  of  the  leading  1897),  69  N.  W.  Rep.  1114,  an  ac- 
car,  still,  if  the  plaintiff  could  tion  to  recover  for  death  by  wrong- 
have  avoided  the  injury  by  the  ful  act,  Montgomery,  J.,  deliver- 
use  of  reasonable  care,  the  jury  ing  the  opinion  of  the  court,  said : 
should  find  him  guilty-of  contribu-  It  has  been  frequently  decided  by 
tory  negligence.  Mayes  v.  South-  this  court  that  in  an  action  for 
ern  Ry.  Co.,  (N.  C.  18%),  26  S.  E.  the  recovery  of  damages  for  death 
Rep.  148.  by  wrongful  act,  based  upon  our 

Construction  and  Maintenance,  statute,  the  damages  to  be  award- 
— A  state  statute,  which  requires  ed  must  be  limited  to  the  pecuni- 
that  all  railway  companies  shall  ary  loss  sustained  by  those  in 
build,  or  cause  to  be  built,  and  whose  interest  the  case  is  prose- 
kept  in  repair,  good  and  sufficient  cuted.  Railway  Co.  v.  Bayfield, 
crossings  at  all  points  where  pub-  37  Mich.  214  ;  Balch  v.  Railroad 
lie  highways  may  be  intersected  Co.  67  Mich.  394,  34  N.  W.  884  ; 
by  railway  lines,  is  applicable  to  Mynning  v.  Railway  Co.,  59  Mich, 
a  case  where,  in  the  course  of  con-  261,  26  N.  W.  514 ;  Van  Brunt  v, 
struction  of  a  railway,  a  stream  of  Railroad  Co.,  78  Mich.  530,  44  N. 
water  has  been   turned  from   its    W.   321 ;    Nelson   v.  Railway  Co. 
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(Mich.)t  62  N.  W.  993.    In  our  for-  his  death,  may  recover  damag-es 

mer  opinion  in  this  case  we  said  :  for  such  death.    Gross  v.  Electric 

"We  are  aware  that  some  courts  Traction   Co.   (Pa.   1897),  36  Atl. 

have  held  that  the  jury  may  take  Rep.  424. 

into  account  the  loss  sustained  by  

the  children  of  the  deceased  for 

loss  of  physical  care  and  mental  7.  EMINENT  DOMAIN. 
and  moral  training  of  the  father 

or  mother,  and  we  are  not  pre-  Condemnation  of  Land — Award 
pared  to  say  that  cases  may  not  — Just  Compensation  —  Payment 
arise  in  which  there  may  be  suffi-  or  Security — Constitutionahty  of 
cient  proof  of  damages  suffered  Statute. — Where  the  constitution 
by  reason  of  the  withdrawal  of  of  a  state  provides  that  just  com- 
these  ministrations  which  will  pensation  shall  be  made  to  the 
justify  a  recovery  upon  that  basis,  owner  for  all  property  taken,  in- 
But  it  is  distinctly  against  the  jured,  or  destroyed  by  any  corpo- 
previous  holdings  of  this  court  to  ration,  **  which  compensation  shall 
say  that  such  elements  may  be  be  paid  or  secured  before  the  tak- 
considered,  and  the  jury  left  to  ing,  injury,  or  destruction  shall 
roam  at  large,  and  draw  upon  be  permitted,'*  a  state  statute  au- 
their  imagination  as  to  the  extent  thorizing  a  railway  company  de- 
of  the  injury  suffered  through  siring  to  cross  a  turnpike,  when 
this  cause.'*  On  the  second  trial  an  appeal  has  been  taken  from 
there  was  no  evidence  of  the  value  the  award  of  viewers  by  the  owner 
of  deceased's  instruction  given  to  of  the  turnpike,  to  pay  into  court 
his  children,  nor  of  the  value  of  the  amount  of  the  unsatisfactory 
any  physical,  moral,  or  intellectu-  award,  and  thereupon  to  build  and 
aI  training,  nor  could  there  well  use  the  desired  crossing  of  the  ap- 
have  been.  It  was  not  claimed  pellant,  is  unconstitutional  as  un- 
that  deceased  was  in  any  sense  a  dertaking  to  confer  an  absolute 
tutor  to  his  children.  The  most  right  on  such  company  to  injure 
that  can  be  inferred  is  that  he  the  property  of  the  turnpike  corn- 
rendered  to  them  occasional  as-  pany  by  its  crossing,  without  pay- 
sistance,  such  as  a  parent  is  sup-  ment  or  security  for  the  payment 
posed  to  render  to  his  children,  of  a  just  compensation,  as  it  may 
but  which,  in  its  very  nature,  is  be  finally  ascertained  upon  the 
as  incapable  of  measurement  by  a  disposition  of  the  appeal.  Harris- 
pecuniary  standard  as  is  the  loss  burg,  etc..  Turnpike  Road  Co.  v. 
of  love,  affection,  and  sympathy.  Harrisburg,  etc.,  Ry.  Co.  ^Pa. 
See  Railroad  Co.  v,  Austin,  69  111.  18%),  35  Atl.  Rep.  850. 
-426  ;  State  v.  Baltimore  &  O.  R.  Discontinuance  of  Condemna- 
Co.,  24  Md.  106.  The  rulings  con-  tion  Proceedings  —  Recovery  of 
flict  with  our  former  opinion,  and  Expenses  of  Litigation. — Where  a 
•cannot  be  sustained.  railway  company  having  proceed- 
Right  of  Widow  to  Maintain  Ac-  ed,  by  due  course  of  law,  to  have 
tion  for  Wrongful  Death. — Where  condemned  for  the  uses  of  its  road 
a  state  statute  provides  that,  a  right  of  way  through  the  lands 
** Whenever  death  shall  be  occa-  of  the  plaintiff,  discontinued  the 
i»ioned  by  unlawful  violence  or  proceedings  when  the  commis- 
negligence,  and  no  suit  of  dam-  sioners  were  about  to  make  their 
ages  be  brought  by  the  party  in-  report,  the  plaintiff  cannot  recov- 
jured  during   his  or  her  life,  the  er  for  counsel   fees  and  other  ex- 

wid^w  of  any  such  deceased penses  incurred   by   him  in  such 

may  maintain  an  action  for  and  proceedings.   Andrus  z/.  Bay  Creek 

recover  damages  for  the  death,"  Ry.  Co.  (N.  J.  1897),  36  Atl.    Rep. 

one  who   was  married   to  a  man  826. 
after  he  was  injured,  and  before 
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8.  FIRES.  the   trees  while  growing  on   the 

land,  and  as  a  part  of  it,  is  com- 
Fires  Set  by  Locomotives— In-  petent  for  the  purpose  of  showing 
juries  to  Realty— Trees— Pleading,  the  amount  of  the  plaintiff's  dam- 
— A  petition  which  alleges  that  the  ages.  Where  a  particular  thing 
plaintiff  was  the  owner  of  certain  attached  to  the  soil,  and  therefore 
lands  particularly  described,  upon  a  part  of  the  realty,  but  which 
which  there  were  standing  and  has  a  distinct  value  as  such,  sus- 
growing  certain  fruit,  shade,  and  ceptible  of  definite  measurement, 
ornamental  trees,  shrubs,  and  is  injured  or  destroyed  the  evi- 
vines,  also  particularly  described,  dence  in  an  action  to  recover  dara- 
and  that  the  defendant  negligent-  ages  therefor  may  properly  be 
ly  permitted  fire  to  escape  from  directedtothe  value  of  such  specif- 
its  locomotive,  which  spread,  ic  thing  as  a  part  of  the  land,  and, 
burned  and  destroyed  such  trees,  in  actions  of  this  kind,  is  ordinari- 
shrubs,  and  vines,  alleges  an  in-  ly  the  best  and  most  satisfactory 
jury  to  the  freehold.  Trees  grow-  evidence.  It  is  only  where  the 
ing  on  the  land  of  the  owner,  for  damages  to  one  part  of  the  land 
fruit,  shade,  or  ornament,  are  part  affect  other  parts,  and  are  incap- 
of  the  realty  ;  and  no  other  facts  able  of  more  definite  and  direct 
than  these  need  be  stated  in  the  proof,  that  the  evidence  is  neces- 
petition  to  show  that  they  are  sarily  confined  to  proof  of  the 
such.  Missouri,  etc.,  Ry.  Co.  v.  valueof  the  whole  tract  before  and 
Lycan  (Kan.  1897; ,  47  Pac.  Rep.  after  the  injury,  though  the  actual 
526.  ^  ^       damages  can  never,  in  any  case, 

Fires  Set  by  Locomotives— Lia-   exceed  the  difference  between  such 
bility  of  Railway  Company.— In  an    values.     Missouri,  etc.,  Ry.  Co.  v, 
action  against  a  railway  company    i^ycan,  (Kan.  1897),  47  Pac.  Rep. 
to  recover  damages  for  negligent-   526. 
ly  permitting  fire  to  escape  from 
one  of  its  locomotives,  where  it  is 

alleged    that  the  defendant  was  g    uiQuufAvs 

negligent    in    failing    to  provide 

such  locomotive  with  a  sufficient  Obstruction  of  Highway  by 
spark  arrester,  and  in  the  manner  Railway  Company—  Damages  — 
of  operating  its  engine,  and  also  Right  of  Individual  to  Recover.— 
in  that  it  negligently  permitted  a  fence  was  erected  by  a  railway 
tall  grass,  weeds,  and  other  com-  companv  across  a  road  which 
bustible  material  to  remain  on  its  crossed  'its  railway.  Prior  to  the 
right  of  way,  held,  that  a  finding  erection  of  such  fence  the  plaintiff 
of  negligence  in  not  burning  off  had  contracted  to  haul  dirt  for 
the  right  of  way,  based  on  suffici-  parties  on  the  opposite  side.of  the 
ent  evidence  showing  that  the  fire  failway  at  an  agreed  price  per 
started  in  and  spread  from  such  load.  The  road  which  was  ob- 
grass  and  weeds,  will  support  a  structed  was  the  natural  route  for 
general  verdict  for  the  plaintiff,  such  hauling,  and  by  the  road 
notwithstanding  findings  in  favor  which  the  plaintiflF  was  obliged  to 
of  the  company  on  the  other  take  after  the  erection  of  the 
charges  of  negligence.  Missouri,,  fence  it  took  three  times  as  long 
etc.,  Ry.  Co.  v.  Lycan  (Kan.  1897),  to  deliver  a  load  as  it  had  by  the 
47  Pac.  Rep.  526.  obstructed    road.    Held,    that  he 

Fires  Set  by  Locomotives — Dam-  had  sustained  such  damage  in 
ages. — In  an  action  against  a  rail-  consequence  of  the  obstruction  as 
way  company  to  recover  for  dam-  would  support  an  action  against 
ages  to  trees  through  fire  set  by  a  the  company  for  damages, 
locomotive  of  the  defendant  com-  Knowles  v,  Pennsylvania  R.  Co., 
pany,  evidence  as  to  the  value  of    (Pa.  18%),  34  Atl.  Rep.  974. 
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Duty  of  Railway  Company  to  —In  an  action  ag-ainst  a  railway 
Restore  Highway. — The  failure  of  company  to  recover  damag^es  for 
a  railway  company  to  remove  a  injuries  received  at  a  street  cross- 
natural  hill  throug-h  the  base  of  ing",  where  there  was  evidence 
which  its  track  was  laid  in  a  cut,  that  the  train  was  running-  at  a 
thus  causing  a  bank  which  ob-  rate  of  speed  from  four  to  six 
structed  the  view  of  the  track  by  times  Jis  great  as  that  allowed  by 
travelers  approaching  on  a  high-  the  city  ordinance,  and  gave  no 
way,  crossing  the  railway  near  signal  of  its  approach  to  such 
such  cut,  but  which  was  entirely  crossing,  the  jury  was  justified  in 
outside  of  the  highway,  was  not  a  finding  that  the  defendant  was 
failure  to  restore  the  highway  to  guilty  of  negligence  in  the  man- 
its  former  condition  of  usefulness  agement  of  its  train.  Washington 
as  required  by  sec.  1836,  Rev.  St.  Southern  Ry  Co.  v.  Lacey,  (Va. 
Wis.  LfCitch  r.  Chicago,  etc.,  Ry.  1897),  26  S.  E.  Rep.  834. 
Co.,  (Wis.  18%),  67  N.  W.  Rep.  21. 

Railroads  in  Streets— Ordinance  

neT-in^  of^^nT.  ""TTX  '»•  "«TER  AND  SERVANT. 

which  provides  that  it  shall  not  be  Contributory  Negligence  —  Evi- 
lawful  for  an  engine  or  car  to  be  dence. — In  an  action  against  a 
run  in  the  city  at  a  greater  rate  railway  company  to  recover  dam- 
of  speed  than  five  miles  per  hour,  ages  for  the  death  of  an  em- 
and  that  every  engine  run  in  the  ployee,  where  the  deceased  could 
city  shall  be  furnished  with  a  bell  have  seen  the  train  by  which  he 
of  not  less  than  30  pounds  weight,  was  killed  for  a  mile  before  it 
which  shall  be  rung  during  the  en-  reached  him,  and  could  have  heard 
tire  time  the  locomotive  is  in  mo-  its  approach  in  time  to  have 
tion  within  the  city  limits,  is  not  avoided  injury,  and  there  is  no 
unreasonable.  Washington  South-  evidence  that  he  did  or  did  not 
ern  Ry.  Co.  v,  Lacey,  (Va.  1897),  look  or  listen  for  or  hear  the 
29  S.  E.  Rep.  834.  train  in  time  nor  any  facts  show- 

Railroads  in  Streets — Reciprocal  ing  that  he  was  in  the  exercise  of 
Duties  of  Company  and  Travelers  ordinary  care  and  without  fault 
in  the  Streets — Instructions. — In  when  killed,  his  freedom  from 
an  action  against  a  railway  com-  contributory  negligence  is  not 
pany  to  recover  damages  for  in-  shown  sufficiently  to  entitle  a  re- 
juries  received  at  a  street  crossing  CO  very  to  be  had  for  his  death, 
an  instruction  that  **the  plaintiff  Fisher  v,  Lrouisville,  etc.,  Ry.  Co., 
had  the  lawful  right  to  cross  (Ind.  1897),  45  N.  E.  Rep.  689. 
Fayette  street  at  any  part  there-  Contributory  Negligence — Com- 
of  "  is  not  misleading  where  there  plaint — Sufficiency. — In  an  action 
is  a  subsequent  instruction  given  by  an  employee  against  a  railway 
that  "at  the  crossing  of  a  railroad  company  to  recover  for  injuries 
and  highway  the  rights  and  obli-  alleged  to  have  been  caused  by 
gations  of  the  railroad  company  negligence  of  the  defendant  in  the 
and  travelers  on  the  highway  are  use  of  a  defective  coupling  link, 
reciprocal;  but  it  is  the  privilege  the  complaint  alleged  that  the  de- 
of  the  company  that  its  trains  feet  in  the  coupling  was  patent 
shall  have  the  right  of  way,  and  and  open  to  the  inspection  of  de- 
that  all  persons  on  the  highway  fendant  if  an  examination  had 
shall  yield  precedence  to  the  been  made,  and  that  the  defend- 
trains."  Washington  Southern  ant  knew  of  such  defect,  or  might 
Ry.  Co.  V,  L/acey,  (Va.  1897),  26  have  known  by  proper  inspection, 
S.  E.  Rep.  834.  and  that  the  plaintiff  was  wholly 

fiailroads  in  Streets — Speed  in    ignorant  of  the  defective  condi- 
Excess  of  Ordinance — Negligence,    tion  of  the  same.    //^/(/,  that  such 
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complaint  was  not  insufficient  as  v.  Wheeling*,  etc.,  R.   Co.  (W,  Va. 

showing  contributory   neg'ligence  18%) ,  26  S.  E.  Rep.  204. 
on    the    part     of     the     plaintiff.        Assumption   of  Risk. — An    em- 

Ivouisville,  etc.,  Ry.  Col  v.  Howell,  ployer    does   not  impliedly  guar- 

(Ind.  18%),  45N.  E.  Rep.  584.  anty   the  absolute   safety  of  his 

Contributory     Negligence — Vol-  employees.     In  accepting  an  em- 

untary   Assumption    of    Risk — In-  ployment,  the   latter  is  assumed 

structions. — In  an  action  to  recover  to  have  notice  of  all  patent  risks 

damages  of  a  railway  company  for  incidental  thereto,  or  of  which  he 

injuries  to  an  employee  resulting*  is  informed,  or  of  which  it  is  his 

in  his  death,  where  the  court  sub-  duty  to  inform  himself ;  and  he  is 

mitted  the   issue  to  the  jury  as  to  also  assumed  to  undertake  to  run 

whether  the  deceased   contributed  such  risks.     Reese    v.   Wheeling, 

to   his  death   by   his  own    negli-  etc.,  R.  Co.,   (W.  Va.  18%),  26  S. 

g-ence,  it  was  not  error  to  refuse  E.  Rep.  204. 

to  submit  an  issue  as  to  whether  Assumption  of  Risk. — In  Oliver 
he  voluntarily  took  a  risk  which  v.  Ohio  River  R.  Co.,  (W.  Va. 
he  knew  to  be  dangerous.  Ritten-  18%),  26  S.  E.  Rep.  444,  an  action 
house  V,  Wilmington  St.  Ry.  Co.  brought  against  a  railway  com- 
<N.  C.  1897),  26  S.  E.  Rep.  922.  pany  to  recover  for  injuries  re- 
Assumption  of  Risk. — In  L/ce  v.  ceived  by  an  employee  while  en- 
Chesapeake,  etc.,  R.  Co.  (Ky.  gaged  in  coupling  cars,  it  was 
1897),  38  S.  W.  Rep.  509,  an  action  held,  that  where  an  employee  oi  a 
by  an  employee  to  recover  for  per-  railroad  company  has  knowledge 
sonal  injuries,  it  appeared  that  in  of  any  danger  connected  with  his 
replacing  cross-ties  at  a  switch,  it  employment  which  may  be  avoid- 
became  necessary  to  move  some  of  ed  by  the  use  of  ordinary  care, 
them,  three  persons  being  assign-  and  appreciates  the  danger  to 
ed  to  each  tie,  that  one  tie  had  been  which  he  exposes  himself,  if  he 
carried,  and  the  plaintiff  and  two  continues  in  such  employment 
other  employees  had  started  with  after  such  knowledge,  without 
the  second  tie,  when  one  of  such  protest  or  complaint  on  his  part, 
employees  announced  his  inability  or  promise  on  the  part  of  such 
to  carry  his  share,  and  the  fore-  railroad  company  that  such  dan- 
man,  a  stout  man,  took  his  place  ;  ger  shall  be  removed,  he  will  be 
that  as  they  were  carrying  the  tie,  held  to  have  assumed  the  risk  of 
the  ground  being,  uneven,  the  such  danger,  and  to  have  waived 
foreman  stumbled  and  fell,  caus-  all  claims  for  damages  in  case  of 
ing  the  plaintiff  to  fall,  and  the  tic  injury. 

fell  upon  his  leg  and  broke  it.  Assumption  of  Risk. — In  Oliver 
Held,  that  the  plaintiff  assumed  v,  Ohio  River  R.  Co.,  (W.  Va. 
the  risk,  and  that  the  defendant  18%),  26  S.  E.  Rep.  444,  an  action 
was  not  liable  for  his  injuries.  brought  against  a  railway  com- 
Assumption  of  Risk. — When  a  pany  to  recover  for  injuries  re- 
servant  enters  into  the  employ-  ceived  by  an  employee  while  en- 
ment  of  a  master,  he  assumes  all  gaged  in  coupling  cars,  it  was 
the  ordinary  hazards  incident  to  held,  that  when  a  servant  enters 
the  employment,  whether  the  em-  into  the  employment  of  a  master, 
ployment  be  dangerous  or  other-  he  assumes  all  of  the  ordinary 
wise.  Reese  v.  Wheeling,  etc.,  R.  risks  incident  to  his  employment, 
Co.  (W.  Va.  18%),  26  S.  E.  Rep.  whether  the  employment  is  dan- 
204.  gerous  or  otherwise ;  and  if  a  ser- 
Assumption  of  Risk. — When  a  vant  willfully  encounters  dangers 
servant  willfully  encounters  dan-  which  are  known  to  him,  or  are 
gers  which  are  known  to  him,  the  notorious-,  the  master  is  not  re- 
master is  not  responsible  for  an  sponsible  for  any  injury  occa-< 
injury  occasioned  thereby.     Reese  sioned  thereby. 
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Measure  of  Master's  Duty. — In  brakeman  sought  to  recover  for- 

Oliver  v,   Ohio  River  R.  Co.,  (W.  injuries  received  throug-h  the  con- 

Va.    1896),  26  S.  E.   Rep.  444,  an  ductor  of  train   having-,    without 

action  broug-ht  against  a  railway  the    plaintiff's     knowledge     and 

company   to  recover  for  injuries  without  having  warned  him,  per- 

received    by   an    employee    while  formed  the  latter 's  duty  in  uncoup- 

engaged   in   coupling  cars,  it  was  ling  certain  cars,  Avbry,  J.,   de- 

heldy  that  the  measure  of  a  mas-  livering  the  opinion  of  the  court, 

ter*s  duty  to  his  servant  is  reason-  said  :    **  The  conductor,   while  in 

able  care,  having  relation  to  the  charge  of   an   independent   train* 

parties,   the     business    in    which  was  a  vice-principal,  and  his  acts 

they  are  engaged,  and  the  exigen-  were,  in  contemplation  of  law,  the 

cies  which  require  vigilance  and  acts    of    the     railway    company, 

attention.     He  is  not  a  guarantor  Mason  v.  Railway  Co.,   Ill   N.   C. 

of  the  safety  of  his  servant.  482,  16  S.  E.  698;  Turner  v.  Lrura- 

Duty  of  Master— Rules— Com pe-  ber  Co.  (at  this  term)  26  S.  E.  23. 
tent  Servants. — In  Oliver  z'.  Ohio  Strangers  are  warranted  in  assum- 
River  R.  Co.,  (W.  Va.  1896),  26  S.  ing  that  the  servants  of  a  railway 
E.  Rep.  444,  an  action  brought  company  will  discharge  their  re- 
against  a  railway  company  to  spective  duties,  and  are  not  negli- 
recover  for  injuries  received  by  an  gent  in  acting  on  that  assumption, 
employee  while  engaged  in  coup-  Tillett  if.  Railroad  Co.,  118  N.  C. 
ling  cars,  it  was  held,  that  the  1031,  24  S.  E.  111.  The  servants 
master's  duty  is  to  make  and  pro-  themselves  have  the  right  to  ex- 
mulgate  proper  rules.  It  is  not  pect  and  demand  that  reasonable 
required  that  the  master  should  care  be  exercised  by  the  company 
see  to  it,  personally,  that  notice  in  providing  for  their  protection, 
comes  to  the  knowledge  of  all  Mason  v.  Railroad  Co.,  supra  \ 
those  to  be  governed  thereby.  If  Chesson  v,  L/umber  Co.,  118  N.  C. 
there  is  due  care  and  diligence  in  65,  23  S.  E.  925.  The  conductor, 
choosing  competent  servants  to  who  was  the  embodiment  of  the 
receive  and  transmit  the  necessary  authority  of  the  company,  was 
orders,  the  negligence  by  them  in  negligent  in  ordering  any  move- 
performing  is  a  risk  of  the  ment  of  the  train  without  warning 
employment  that  the  co-employee  to  the  plaintiif,  if  he  had  reason- 
takes  when  he  enters  the  service,  able   ground  to  apprehend   that. 

Violation  of  Orders. — In  Ritten-  without  such  caution,  the  plaintiff, 
house  V,  Wilmington  St.  Ry.  Co.,  acting  within  the  scope  of  his 
(N.  C.  1897),  26  S.  E.  Rep,  922,  the  ordinary  duties,  might  be  subject- 
court  said  :  **It  is  settled  law  that  ed  to  danger  from  such  movement, 
a  servant  cannot  recover  where  L/ittle  v.  Railroad  Co.,  118  N.  C. 
his  violation  of  his  master's  orders  1078,  24  S.  E.  514 ;  Blue  v.  Railroad 
contributed  to  the  injury."  Co.,  116  N.  C.   955,   21  S.   E.  299; 

Fellow  Servants — Defense— State  Emry  z;.  Railroad  Co.,   102  N.  C. 

Statute— Effect.— A   state    statute  209,  9  S.  E.  139 ;  Tillett  z/.  Railroad 

providing  that  in  actions  against  a  Co.,  118  N.  C.   1031,  24  S.  E.   Ill; 

railroad  companj'  for  death  or  in-  Turner  v,  Lumber  Co.,  supra. 

juries  sustained  by  an  employee  **Though  there  is  conflict  in  the 

the  negligence  of  a  fellow  servant  testimony     as     to    the    question 

shall  not  be  a  defense,  is  not  retro-  whether  the  conductor  was  in  the 

active.     Rittenhouse  v.  Wilming-  habit  of  taking  the  place  of  the 

ton   St.  Ry.  Co.,  (N.  C.   1897),  26  brakeman  by  uncoupling  cars,  it 

S.  E.  Rep.  922.  was  not  disputed  that  it   was  a 

Vice-Principal — Conductor    and  duty  which  the  brakeman  was  ac- 

Brakeman — Negligence. — In    Pur-  customed  to  perform,   and  which  . 

cell  V,  Southern  Ry.   Co.,    (N.   C.  he  was  justified  in  assuming  de- 

1896),  26  S.  E.  Rep.  161,  where  a  volved  upon  him  when  he  was  in-  - 
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jured.  The  plaintiff  was  not  neg-  from  which  the  approaching-  train 
ligent  in  preparing  in  the  usual  could  have  been  seen  when  a  mile 
way  to  uncouple  the  cars,  and  in  away  ;  that  the  engineer  and  firc" 
subjecting  himself  only  to  such  man  could  have  seen  him  when 
danger  as  he  knew  to  be  incident  the  train  was  half  a  mile  off  ;  that 
to  discharging  that  duty.  If  the  no  danger  signals  were  given  ; 
conductor  knew  that  the  plaintiff  that  he  could  have  heard  the  noise 
usually  descended  from  the  top  of  of  the  approaching  train  in  time 
the  cars  for  that  purpose,  and  in  to  have  avoided  injury.  There 
doing  so  necessarily  placed  him-  was  no  evidence  as  to  what  he  was 
self  in  a  perilous  position,  he  was  doing,  whether  he  saw  or  heard 
culpable,  if  he  anticipated  his  the  approaching  train,  whether  he 
subordinate,  and,  without  warn-  looked  and  listened  far,  nor  that 
ing  to  him,  or  in  any  way  looking  he  was  seen  by  the  engineer  or 
to  his  safety,  ordered  the  car  to  be  fireman.  Held,  that  it  could  not 
moved  suddenly  forward  ;  and  by  be  found,  as  a  matter  of  law,  that 
such  carelessness  he  subjected  the  his  injuries  were  willfully  and 
company  to  liability  for  any  dam-  purposely  caused,  nor  that  they 
ag-e  that  might  have  reasonably  were  caused  by  the  defendant's 
been  expected  to  ensue  from  his  negligence.  Fisher  v,  L<ouisville, 
omission  to  g"ive  such  warning,  etc.,  Ry.  Co.  (Ind.  1897),  45  N.  E. 
and  that  might  have  been  averted  Rep.  689. 
by  giving  it."  Negligence.--In  an  action  against 

Vice-Principal  —  Instructions.  —  a  railway  company  to  recover  for 
Where  a  brakeman  in  the  employ  the  death  of  an  employee,  where 
of  a  railway  company  was  injured  the  plaintiff  contends  that  the 
through  the  action  of  a  conductor  accident  was  due  to  the  negli- 
in  uncoupling  cars,  without  the  gence  of  the  engineer  in  stopping 
plaintiff's  knowledge,  which  it  the  train  before  he  was  signaled 
was  the  plaintiff's  duty  to  un-  to  do  so,  causing  the  deceased  to 
couple,  an  instruction  in  an  action  fall  from  the  car,  but  fails  to 
to  recover  for  such  injuries,  that  show  whether  the  accident  was 
the  conductor  could  change  his  due  to  that  or  some  other  cause, 
own  relation  to  the  company  from  no  recovery  can  be  had.  De 
that  of  fl//^r  ^^o  to  that  of  a  fellow  Whirst  z/.  Boston,  etc.,  R.  Co., 
servant  of  a  brakeman  by  volun-  (Mass.  1897),  45  N.  E.  Rep.  758. 
teering  to  anticipate  the  plaintiff  Negligence  —  Proximate  Cause, 
in  the  performance  of  his  ordinary  — Where  an  employee  of  a  rail- 
duty,  is  not  prejudicial  to  the  de-  road  company  is  being  carried  on 
fendant.  Purcell  v.  Southern  Ry.  a  construction  train  to  his  home 
Co.,  (N.  C.  1896),  26  S.  E.  Rep.161.    from    his   work    by   the    railroad 

Fellow  Servants — Track  Fore-  company,  without  any  agreement 
man  and  Motorman.  —  A  track  or  compensation  therefor,  and 
foreman  in  the  employ  of  a  street  voluntarily  takes  a  position  stand- 
railway  company  who  has  charge  ing  on  a  small  truck  which  is 
of,  and  is  responsible  for,  the  being  pushed  forward  by  the  en- 
condition  of  its  tracks  is  the  fellow  gine,  contrary  to  repeated  warn- 
servant  of  a  motorman  of  such  ings  of  those  in  charge  of  the 
company.  Rittenhouse  v.  Wil-  train  as  to  the  danger  of  so  doing, 
mington  St.  Ry.  Co.,  (N.  C.  1897),  and  he  is  injured  by  reason  of  the 
26  S.  E.  Rep.  922.  derailment    of    the    truck,   if   his 

Negligence . — In  an  action  riding  in  that  position  is  the  prox- 
ag'ainst  a  railway  company  to  re-  imate  cause  of  his  injury,  the 
cover  for  the  death  of  an  employee,  railroad  company  is  not  responsi- 
it  appeared  that  the  deceased  was  ble  for  his  injuries  thereby  oc- 
a  section  hand  in  the  employ  of  casioned.  Reese  v.  Wheeling, 
the  defendant   and   was  at  place 

6  (N.  s.)  A.  &  E.  R.  Cas.— 50 
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etc.,  R.  Co.,  (W.  Va.  18%),26S.  plaintiff  was  entitled  to  recover. 

E.  Rep.  204,  lK)uisville,  etc.,  Ry.  Co.  v.  Howell, 

Negligence— Evidence— Nonsuit.  (Ind.  18%),  45  N.  E.  Rep.  584. 
— In  an  action  against  a  railway  Defective  Appliances. — In  an  ac- 
company to  recover  for  the  kill-  tion  by  an  employee  against  a 
ing  of  an  employee,  where  the  railway  company  to  recover  for 
only  fact  appearing  from  the  ev-  injuries  alleged  .to  have  been 
idence  is  that  a  lump  of  coal  was  caused  by  negligence  of  the  de- 
thrown  from  the  tender  of  an  en-  fendant  in  the  use  of  a  defective 
gine  and  struck  and  killed  the  em-  coupling  link,  the  court  said, 
ployee,  a  roadbed  and  track  re-  "  Even  if  the  link  were  an  appli- 
pairer,  engaged  in  the  perform-  ance  which  appellee  had  used,  he 
ance  of  his  duties,  a  judgment  of  would  not  be  required  to  inspect  it 
nonsuit  was  properly  granted,  as  to  see  whether  or  not  there  were 
there  was  nothing  to  show  negli-  latent  defects  in  or  about  it,  still 
gence  on  the  part  of  the  defend-  less  when  he  had  no  occasion  to 
ant.  Anderson  v.  Union  Pac,  use  it  or  to  know  anything  of  its 
etc.,  R.  Co.,  (Colo.  18%),  46  Pac.  condition.  He  had  a  right  to 
Rep.  840.  assume  that  his  employer  bad  fur- 
Defective  Cars — Notice. — A  rail-  nished  an  engine  and  cars,  the 
road  company,  having  had  tran-  appliances  of  which  were  in  a  rea- 
sient  cars  of  other  companies  in  sonably  safe  condition.  He  was 
its  use  or  employment  regularly  not  required  to  make  *  a  careful 
inspected,  condemned,  and  or-  examination  and  inspection  for 
dered  to  be  sent  to  its  shops  for  the  purpose '  of  seeing  whether 
repairs,  and  had  them  properly  this  duty  had  been  performed." 
tagged  so  as  to  warn  its  em-  Louisville,  etc.,  Ry.  Co.  v.  Howell, 
ployees  of  that  fact,  has  not  fully  (Ind.  18%),  45  N.  E.  Rep.  584. 
discharged  its  obligation  of  due  Evidence. — G.  was  engaged  as 
care  towards  one  engaged  in  the  an  employee  of  the  defendant  in 
performance  of  night  service  as  a  an  ash  pit  cleaning  an  engine, 
car  coupler  unless  the  tags  are  of  When  the  engine  was  moved  off, 
such  a  size  and  character  as  to  his  head  was  caught  and  crushed 
bring  the  condemnation  of  the  between  a  bolt  head  protruding 
cars  to  his  attention,  or  he  is  from  the  heel  of  the  pilot  and  a 
otherwise  informed  of  the  fact,  plate  on  the  end  wall  of  the  pit. 
Meyers  v,  Illinois  Cent.  R.  Co.,  One  witness  for  the  plaintiff  testi- 
(Lra.  18%),  21  So.  Rep.  120.  iied  that  he  was  first  struck  by 
Defective  Appliances. — In  an  ac-  the  shaker  bar,  and  another,  by 
tion  by  a  brakeman  against  a  rail-  the  links  under  the  engine.  The 
waj'  company  to  recover  for  injur-  jury  found  that  he  was  first  struck 
ies  alleged  to  have  been  caused  by  by  the  ash  pan,  though  no  witness 
negligence  of  the  defendant  in  the  so  testified  in  terms.  It  was  shown 
use  of  a  defective  coupling  link,  by  other  testimony  that  the  shaker 
it  appeared  that  the  two  cars  be-  bar  on  this  particular  engine  was 
tween  which  was  the  defective  inside  the  ash  pan,  though  on 
link  were,  by  the  defendant's  or-  some  other  engines  the  shaker  bars 
der,  taken  into  the  train,  so  coupled  were  outside.  Held,  that  the  jury 
together,  between  11  and  12  o'clock  were  warranted,  on  consideration 
at  night,  at  a  station  at  which  of  all  the  testimony  in  the  case,  in 
there  was  a  train  inspector,  that  finding  that  the  ash  pan  was  the 
the  train  only  stopped  long  enough  first  thing  that  struck  G.,  and 
to  take  them  in,  and  that  such  knocked  him  against  the  wall  of 
defect  could  have  been  discovered  the  pit.  Atchison,  etc.,  R.  Co.  v, 
by  the  defendant  by  the  exercise  Green,  (Kan.  1897),  47  Pac.  Rep. 
of  proper  care.      Meldy  that  the  514. 
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II.  MISCELLANEOUS.  tions  to  be  taken  as  true,  and  no 

n.i.  ^      «,       -^     rk  _c  proof  thereof  to  be  required.     But 

Bin  for  Specific  Performance-  ^i^intiif  tendered  to  be  filed  such 
»»leading.-The  plaintiff  railway  ^  j^j  ^  ;„  writing,  but  the 
company  files  a  bill  for  the  spe-  ^^^^^  refused  to  permit  the  same 
cific  performance  of  a  verbal  ^^  ^  gj^  ^^^  dissolved  the  in- 
agreement  made  by  defendants  junction.  Such  refusal  to  permit 
ancestor  to  sell  and  convey  m  fee  J  j^^  ^  j^j  ^^  j  ^o  be  filed  was 
a  certain  strip  of  land  for  a  rail-  erroneous,  and  consequently  it 
road  track,  and  alleges  that  the  ^^^  ^^^^^  ^^  dissolve  the  injunc- 
purchase  money  was  paid,  posses-  ^j^„  Norfolk,  etc..  R.  CS.  v. 
sion  was  taken,  the  track  was  jjcGarry  (W.  Va.  1896),  26  S.  E. 
made,  and  is  now  used,  praying   j^       297 

for  a  conveyance.  One  defendant  (Change  of  Depot  Grounds - 
answers,  admitting  the  sale,  the  Depreciation  of  Property— Dam- 
I»yment  of  the  purchase  money,  g^^g,_j^  gtate  statute  prohibiting 
the  taking  of  possession,  and  the  any  railway  company  from  chan/- 
present  occupancy  thereof  by  j„^  j^^  ^^^^  grounds  after  thiy 
plaintiff,  and  defendant  claims  no  ^ri  once  located  does  not  give  a 
right  therein  except  an  under-  ri„ht  of  action  to  a  person  owning 
grade  private  crossing,  and  de-  *  ^ty  contiguous  to  the  depot 
fendant  alleges  in  his  answer,  by  ^r^^nds  of  a  railway  company  for 
way  of  cross  bill,  that  defendants'  ^^mages  for  the  depreciation  in 
ancestor  had  executed  to  the  S.  ^^i^^^^f  such  property  caused  by 
y.  Ry.  Co.,  plaintiff's  vendor,  a  the  changing  of  thVdeiK)t  grounds 
deed  of  conveyance  to  sa.d  land,  „f  ^^^^  company.  Missouri,  etc., 
and  delivered  the  same  to  B.,  the  ^  ^o  v.  Colburn  (Tex.  1896),  3S 
vice-president  of  said  S.  V.  Ry.  g  -^  jjg-  ^53 
Co.,  and  a  director  in  the  plaintiff  connection  of  Roads-Terms- 
company,  but  that  his  ancestor  powers  of  Jury. -Where  a  state 
had  excepted  from  said  convey-  statute  provides  that  railway  com- 
ance,  and  had  expressly  reserved  .^^  ^^^^  ^^^^^  ^^^  construct- 

therein,  to  lumself  forever^  said  ^^  ^^^^^  j^,  p^yisions  shall  have 
right  of  way,  and  that  said  B.  was  ^j,^  .^^^  to  connect  their  roads 
living,  and  a  resident  of  an  ad-  ^.^^  ^^^^^  ^,  ^  ^j^jl^r  kind  upon 
loining  county  in  the  state  of  9„ch  terms  as  may  be  agreed  upon, 
Virginia,  and  prays  the  court  to  ^^  .„  ^.^^^  of  failure  to  agree,  the 
require  the  plaintiff    to  produce  ^^  ^^  f^^^  ^   ^  ^ 

this  deed,  thus  trac^  into  the  ^^  j,^  appointed  by  the  court  of 
hands  of  one  of  its  officers,  or  to  common  pleas  in  whose  jurisdic- 
requtre  said  officer  to  account  for  ^.^^  ^j^^  connection  is  to  be  made, 
It.    Such  new  matter  constitutes  ^^^    application    of    either 

a  claim  for  affirmative  relief  in  J^  ^^  ^^^  ^^^^  j^  „^  t^^ 
this  suit.  Such  deed  IS  necessary  ^,,^;  of  such  jury  to  order  one  of 
as  a  muniment  of  title  to  defend-  ^^  ^^^  ^^  transfer  to  the  other 
ant's  right  of  way,  and  the  pro-  .^^  {^^^  ^ight  of  way,  station, 
duction  thereof  prayed  for  is  nee-  ^^^  water*  joint  control  of  part 
es^ry  in  aid  of  defendant's  ^f  Us  road,  or  other  valuable  pVop- 
defense  to  the  original  bill,  and  ^^  franchise,   but  that  their 

there  is  no  other  plain  adequate,  V  f„„ction  is  to  determine 
and  complete  remedy  for  giving  waiters  relating  solely  to  the 
full  and  comp  ete  relief,  and  thus      ^ysical  connection  of  such  roads. 

«!"1.»'V?_*^«^  li'-Pi'°°'    4      }.^  Altoona,  etc.,    R.    Co.    v.    Beech 

paintiff  had  failed  or  refused  to  ereek  R.  Co.,   (Pa.  18%),  35  Atl. 

file  a  special  reply  in  writing  to  ^       y^ 

such  answer  by  way  of  cross  bill,       ^kngerous   Premises-Personal 

the  statute  required    the  allega-  inj^^j  *,  _  Contributory       Negli- 
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gence. — A  person  entered  a  freight  railroad  against  the  railway  com^ 
house  to  which  there  was  no  step,  pany,  claiming  a  sum  of  money 
the  door  being  twenty-two  inches  due  and  unpaid  under  his  con- 
above  the  platform  in  front  of  it,  tract,  which  had  been  secured  by 
and  had  to  pull  himself  up  that  the  record  of  a  mechanic*s  lien, 
distance.  On  leaving  the  house,  The  state  statute  relative  to  me- 
he  failed  to  remember  the  distance  chanic*s  liens  provided  that,  "Any 
to  the  platform,  and  fell  and  in-  person  to  whom  a  debt  is  due  for 
jured  himself.  Held,  that  he  was  labor  performed  or  furnished,  or 
guilty  of  such  contributory  negli-  for  materials  furnished  and  actu- 
gence  as  to  prevent  recovery  for  ally  used,  in  the  erection,  altera- 
his  injuries.  St.  Louis,  etc.,  Ry.  tion  or  repair  of  any  building  or 
Co.  V.  Forbes,  (Ark.  1897),  39  S.  structure  upon  any  real  estate  by 
W.  Rep.  63.  virtue  of  an  agreement  with,  or 

Elevated    Railways  —  Easements  by  consent  of,  the  owner  of  such 

of  Light  and  Air — Notice  of  Pes-  building  or  structure,  or  any  per- 

session. — A  release  by  an  abutting  son    having     authority    from    or 

owner  to  an  elevated  railway  com-  rightly  acting  for  such  owner  in 

pany   of   the  easements   appurte-  procuring     or     furnishing    such 

nant    to    the    premises    taken  or  labor  or  materials,  shall  have  a 

affected  by  the  maintenance  and  lien  upon  such  building  or  struc- 

operation  of   its  road   effects    an  ture,  and  upon  the  interest  of  the 

abandonment    of     such     owner's  owner  thereof  in   the  lot  of  land 

easement  of  light,  air  and  access  upon  which  the  same  is  situated, 

afforded  by  the  street  in  front  of  to  secure  the  payment  of  the  debt 

the  premises,  and  where  the  road  so  due  him,  and  the  costs  which 

is  constructed  and  operated,  such  may  arise  in  enforcing  such  lien 

release   need  not  be   recorded   as  under  this  article,"   (Rev.   St.  S. 

against  a   subsequent   grantee  of  C.   g  2465).    In   reference  to  the 

the  owner,   the  open   and  visible  question  whether  a  railroad    is  a 

possession  of  such  easements  oper-  building  or  structure  in  the  mean- 

ating  as  a  notice  to  the  grantee  of  ing  of  such  act,  Simonton,  Circuit 

the  company's    rights.      Wood  v.  Judge,  said,  "In    the  absence  of 

Metropolitan  El.  Ry.  Co.,   (N.  Y.  any  decision  by  the  court  of  last 

1897),  46  N.  E.  Rep.  319.  resort  of  the  state  of  South  Caro- 

Jurisdiction    of    State    Court —  lina  on  this  point,  this  court  must 

Possession  of  Property  by  Federal  reach     its    own     conclusion.     No 

Court. — The  fact  that  the  property  such  case  appears  in  the  reports, 

of  a  street  railway  company  is  in  In  County  Com*rs  v,  Tommey,  115 

the  possession  of  a  federal  court  U.  S.  122,  5  Sup.  Ct.  626,  1186,  it 

under   bills   filed   therein  for  the  was  held  that  a   law  giving  me- 

foreclosure  of  a  mortgage  on  the  chanics    and   laborers    a  lien    on 

property  of  such   company,   does  buildings,  including  the  land  on 

not  defeat  the  lawful  jurisdiction  which    they   stand,   for   labor   or 

of  a  state  court  to  hear  and  deter-  materials  in  their  construction  or 

mine  the  question  whether  such  repair,  should  not  be  extended  to 

company  is  indebted   to  the  city  railroads,  unless  there   was  clear 

for  taxes  special  or  general,  and  and  distinct  langxiage  in  the  act 

to    decree    the    amount     thereof,  including    railroads.      This    was 

City  of  Lincoln  v.  Lincoln  St.  Ry,  put  on  the  ground  of  public  policy 

Co.,  (1896),  77  Fed.  Rep.  658.  and  the  interest  of  the  public  in 

Mechanic's  Liens  on  Railroads —  railroads    as    a    going    concern. 

Construction   of   South    Carolina  Were  it  otherwise,  railroads  could 

Statute. — In  Greenwood,  etc.,  Ry.  be     constantly     obstructed     and 

v»   Strang,  (1896),   77    Fed.    Rep.  their  use  interrupted,  by   claims 

498,  a  creditors'  bill  was  filed  by  a  of  this  character,  and  the  interest 

contractor  engaged  in  building  a  of  the  public  in  them  injured.  The 


ABSTRACTS  OF  RECENT  DECISIONS.  789 

-court  discusses  the  law  of  North  erty,  and  franchises  of  said  cor- 
Carolina  at  length,  and  holds  that  poration,  enforceable/  etc.  It 
there  is  nothing  to  take  the  case  may  be  that  this  protection  con- 
out  of  the  general  rule  laid  down,  templated  for  employees  for 
The  case  of  Brooks  v.  Railway,  101  wages  excludes  the  idea  that  the 
U.  S.  443,  is  quoted,  and  it  is  legislature  fa-vored  any  other 
shown  that  case  proceeded  upon  contractors  with  railroad  compa- 
the  words  of  the  Iowa  statute  ex-  nies.  The  decision  in  County 
pressly  including  *  contractors,  Com'rs  v,  Tommey,  supra,  seems 
sub-contractors,  material  furnish-  to  control  this  case,  and  will  be 
ers,  mechanics,  and  laborers,  en-  followed." 

gaged  in  the  construction  of  any  Obstruction  of  Navigable  River 
railroad  or  other  work  of  internal  by  Railway  Bridge — Hindrance  to 
improvement.*  Meyer  z/.  Hornbj',  Navigation  —  Dannages  —  Right  of 
Id.  728,  depends  on 'the  same  stat-  Action. — !n  Jones  v,  St.  Paul,  etc., 
ute  of  Iowa.  Taylor  v.  Railway  Ry.Co.  (Wash.  18%),47Pac.  Rep. 
Co.,  4  Dill.  570,  Fed.  Cas.  No.  13,-  226,  an  action  brought  by  theown- 
783,  is  under  the  same  statute.  In  er  of  a  steamboat  to  recover  for 
National  Foundry  &  Pipe  Works  delay  in  navigating  such  boat 
V,  Oconto  Water  Co.,  52  Fed.  43,  caused  by  the  obstruction  of  a* 
affirmed  in  7  C.  C.  A.  603,  59  Fed.  navigable  river  by  a  bridge,  HoYT, 
19,  the  question  is  made  to  depend  C.  J.,  delivering  the  opinion  of  the 
upon  the  public  policy  of  the  state  court,  said:  "To  show  that  the  facts 
in  which  the  lien  is  sought  to  be  stated  were  not  sufficient  to  entitle 
upheld.  After  a  review  of  the  plaintiff  to  recover,  we  cite  :  Small 
Wisconsin  cases,  the  court  held  v.  Railway  Co.,  15  U.  C.  Q.  B.  283  ; 
that  the  exemption  from  mechan-  Cull  v.  Railway  Co.,  10  Grant  (U. 
ics'  liens  enjoyed  in  that  state  by  C.)  491 ;  Blackwellz/.  Railroad  Co., 
public  corporations  does  not  ex-  122  Mass.  1 ;  Blood  v.  Railroad 
tend  to  quasi  public  corporations,  Corp.,  2  Gray  137  ;  Brightman  v, 
like  a  waterworks  company  or  a  Inhabitants  of  Fairhaven,  7  Gray 
railroad.  The  public  policy  of  271 ;  Willard  z;.  City  of  Cambridge, 
South  Carolina  in  this  respect  has  3  Allen  574  ;  Wesson  v.  Iron  Co., 
no  distinct  expression.  In  Wat-  13  Allen  95 ;  Bray  ton  v.  City  of 
son  V.  Bridge  Co.,  13  S.  C.  434,  a  Fall  River,  113  Mass.  218 ;  Mayor, 
mechanic's  lien  was  enforced  etc.,  of  Georgetown  v,  Alexandria 
against  the  Columbia  Bridge  Canal  Co.,  12  Pet.  91.  The  cases 
Company.  The  question  before  which  have  held  that  a  private  ac- 
the  court,  however,  did  not  bear  tion  could  be  maintained  for  a 
in  any  way  on  the  validity  of  the  public  nuisance  were  based  upon 
lien  per  se.  That  point  was  not  facts  unlike  those  alleged  in  the 
raised  or  discussed  or  even  sus-  complaint  in  this  action.  In  every 
pected  in  the  case.  There  may  or  one  which  we  have  examined,  with 
may  not  be  significance  in  the  a  single  exception,  the  obstruction 
language  used  in  the  general  had  not  in  degree  simply,  but  in 
railroad  law  (section  1691,  Rev.  kind,  affected  the  plaintiff  differ- 
St.  S.  C.)  giving  priority  to  judg-  ently  from  the  general  public  ;  and 
ments  against  a  railroad  for  in  the  excepted  case  the  opinion  of 
injury  to  person  or  property  over  the  court  clearly  shows  that  it  held 
any  mortgage  to  secure  bonds  of  the  complaint  to  be  sufficient  for 
the  company.  That  section  says :  the  reason  that,  though  it  was 
*  Said  judgment  shall  relate  back  alleged  that  the  nuisance  was  a 
to  the  date  when  the  cause  of  public  one,  it  was  also  alleged 
action  arose,  and  shall  be  a  lien  that  it  had  been  placed  in  the 
as  of  that  date,  of  equal  force  and  stream  for  the  express  purpose  of 
-effect  with  the  lien  of  employees  injuring  the  business  of  the  plain- 
for  wages  upon  the  income,  prop-  tiff.     We  doubt  if  a  single  case 
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can  be  found  which  holds  that  (Pa.  1897),  36  At  1.  Rep.  229, it  waa 
damages  of  the  kind  sued  for  in  held  that  a  release  of  claim  for 
this  action  can  be  recovered  damages  for  injuries  executed 
against  one  who  is  maintaining  a  under  seal  by  the  injured  person, 
public  nuisance.  At  least,  the  in  consideration  of  a  sum  of 
great  weight  of  authority  estab-  money,  would  not  be  set  aside  on 
lishes  a  contrary  doctrine.  The  the  ground  that  she  was  ignorant 
judgment  will  be  reversed,  and  of  the  character  and  extent  of  her 
the  cause  remanded,  with  instruc-   injuries. 

tions  to  dismiss.**  Sale  of  Railroad— Rights  of  Pur- 

Land  Grants — Erroneous  Certi-  chaser. — Where  a  railroad  com- 
Fication— Bona-Fide  Purchaser. —  pany,  together  with  all  of  its 
When  certain  land  was  certified  to  rights  and  privileges,  is  sold  on  a 
a  state  for  the  benefit  of  a  railway  foreclosure  of  a  mortgage,  the 
company  a  portion  of  it  was  held  purchaser  at  such  sale  acquires 
by  one  who  had  possession  under  only  such  rights  to  the  property 
a  recorded  claim  of  title.  Subse-  sold  as  the  original  company  pos- 
quently  the  railway  company  con-  sessed.  Missouri  Pac.  Ry.  Co.  v. 
veyed  the  land  ^o  a  land  company.  Henrie,  (Kan.  1896),  46  Pac.  Rep. 
Held^  that  such  land  company  was   976. 

not  a  bona-fide  purchaser  within  Liability  of  Purchaser  of  Railroad 
the  protection  of  Acts  of  1887  and  — Unpaid  Condemnation  Money.— 
18%.  Winona,  etc.,  R.  Co.  v.  Purchasers  of  a  railroad  and  its 
United  States  (1897),  17  Sup.  Ct.  franchises  are  liable  for  the  un- 
381.  paid  condemnation  money  for  such 

Receivers — Priority  of  Clainns  right  of  way  as  passes  with  the 
for  Supplies  over  Mortgage  Debts,  road,  and  for  the  non-paid  obliga- 
— A  bill  was  filed  to  foreclose  a  tions  of  the  original  company  for 
mortgage  on  the  property  of  a  such  right  of  way  as  it  may  have 
railway  company  which  was  in  acquired  by  purchase,  which  pass- 
the  hands  of  receivers.  A  cred-  ed  with  the  sale  of  the  road.  Mis- 
itor  of  the  company  petitioned  souri  Pac.  Ry.  Co.  v,  Henrie,  (Kan. 
to  have  his  claim  paid  out  of  1896),  46  Pac.  Rep.  976. 
the  proceeds  of  the  mortgaged  Liability  of  Purchaser  of  Rail- 
property  in  preference  to  mort-  road  for  Life  Passes  of  Prede- 
gage  debts.  It  appeared  that  cessor. — Purchasers  of  a  railroad 
such  account,  which  was  for  sup-  and  its  franchises  are  not  liable  to 
plies  furnished  prior  to  the  receiv-  pay  the  value  of  life  passes,  to 
ership,was  closed  by  a  draft  for  the  be  given  by  the  original  company 
full  amount  with  interest,  accept-  in  consideration  of  a  parol  license 
ed  by  the  receivers,  and  that  such  to  build  and  operate  a  road  over 
receivers,  during  their  adminis-  its  premises,  where  the  purchasers 
tration,  received  earnings  in  ex-  had  no  knowledge  of  the  parol 
cess  of  .the  operating  expenses,  contract  at  the  time  of  purchase, 
the  surplus  having  been  applied  or  while  using  such  premises, 
to  permanent  improvements,  to  where  they  have  in  no  manner 
additions  to  property,  and  to  inter-  ever  ratified  such  contract,  or  as- 
est.  Held,  that  by  such  accept-  sumed  its  obligation.  Missouri 
ance  the  receivers  recognized  and  Pac.  Ry.  Co.  v,  Henrie,  (Kan. 
approved  the  claim,  and  that  the  18%) ,  46  Pac.  Rep.  976. 
claim  of   the  petitioner  should  be  __^___ 

preferred  to  the   mortgage  debts. 
Southern  Ry.  Co.  v,  Adams  (18%),  12.  RIGHT  OF  WAY. 

^^illlf;««!ff  r?lfr«  fn-  n«m«o^«  Deed-Color  of  Title-Right  of 

Release  of  damn  tor  Damages —  \a/«»,      a  a^^a  *^^*^  ^  ^^:\^^^a,.^^ 

Unknown      Injuries-Validity.-In  Way— A.  deed  from  a  railroad  com- 

Seeley   v.   Citizens'  Traction   Co.  P»"y  conveying    its   railroad    aa 
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located  by  it  in  certain  counties  is  Defective  Fastening  to  Cattle  Pen 

color  of  title  to  the  right  of  way.  — Negligence — Proximate  Cause. — 

St.  Lrouis,  etc.,  R.  Co.  v.  Warfel,  Cattle  received  by  a  railway  com- 

(111.  1896),  45  N.  E.  Rep.  169.  pany  under  a  contract  of  transpor- 

Railways — Conveyance  of  Right  tation,  and  enclosed  in  a  cattle 
of  Way — Construction  of  Deed. — A  pen  were  f  rig-htened  by  a  passing- 
landowner,  after  a  survey  for  the  train,  and  escaped  from  the  pen, 
route  of  a  railroad  had  been  made,  owing  to  the  fact  that  the  fasten- 
stakes  driven  down,  and  trees  ing  of  the  gate  was  out  of  repair, 
marked  through  his  land,  executed  and  were  injured,  //eld,  that  the 
a  deed  conveying  to  the  railway  negligence  of  the  company  in 
company  a  strip  of  ground  sixty-  permitting  the  gate  to  remain  out 
six  feet  in  width,  **  lying  along  of  repair  was  the  proximate  cause 
and  including  the  established  line  of  such  injuries.  Texas,  etc.,  Ry. 
of  railway."  //eld,  that  such  deed  Co.  v,  Bigham,  (Tex.  18%),  38  S. 
did  not  convey  to  the  company  a  W.  Rep.  162. 

right  of  way  across  the  land  Killing  of  Stock — Presumption 
wherever  the  road  should  be  finally  of  Negligence — Rebuttal — Instruc- 
run  or  located,  but  merely  gave  a  tions—Epror.—In  an  action  against 
right  of  way  where  the  line  was  a  railway  company  to  recover  for 
then  marked.  Owensboro,  etc.,R.  the  killing  of  stock,  the  court  in- 
Co.  V,  Barker,  (Ky.  1896),  37  S.  W.  structed  the  jury  that,  **the  de- 
Rep.  848.  fendant  having  admitted  that  the 

Abandonment  of  Right  of  Way —  mare  was  killed  by  its  train,  the 
Adverse  Possession.  —  For  more  law  presumes  negligence  on  the 
than  fifteen  years  a  railway  com-  part  of  defendant's  servants  or 
pany  had  failed  to  use  a  strip  of  agents ;  but,  the  agents  and  ser- 
land  which  had  been  granted  it  as  vants  of  defendant,  in  charge  of 
a  part  of  its  right  of  way,  such  its  train  by  which  plaintiif *s  mare 
land  having  been  enclosed  and  was  killed,  having  testified  that 
used  openly  and  continuously  dur-  the  train  was  properly  manned, 
ing  that  time  for  crops,  pasturage  and  that  they  used  reasonable 
and  grass,  without  assent  by  the  care,  skill,  and  diligence,  and  en- 
company,  by  one  to  whom  it  was  deavored  to  avoid  the  killing  or 
conveyed  by  the  original  grantor,  injury  to  the  mare,  the  legal  pre- 
//e/df  that  such  grantee  acquired  sumption  is  rebutted,  and  the  jury 
title  by  adverse  possession.  Ma-  should  find  for  the  defendant,  un- 
thews  V.  Lake  Shore,  etc.,  Ry.  Co.,  less  they  believe  from  all  the  ev- 
(Mich.  1896),  67  N.  W.  Rep.  1111.  idence    that     the    said     servants 

were,  in  fact,  negligent  and  care- 
less,  and  by  such  carelessness  and 

1^    ^TOPK    iMliiRlF^Tn  negligence   plaintiff's    mare    was 

13.  STOCK.  INJURIES  TO.  killed."     //eld,  that  such  instruc- 

Defective  Gate  —  Negligence —  tion  was  erroneous  as  assuming 
Proximate  Cause. — Cattle  inclosed  that  the  statements  of  the  defend- 
in  the  pen  of  a  railway  company  ant's  agents  had  rebutted  the  pre- 
became  frightened  by  a  passing  sumption  of  negligence,  that  be- 
train  and  injured  one  who  was  at-  ing  a  question  for  the  jury  to  de- 
tempting  to  secure  the  gate,  the  termine.  Maddox  v.  Newport 
fastening"  of  which  was  out  of  re-  News,  etc.,  Co.,  (Ky.  18%),  37  S. 
pair.     Held,  that  the  negligence  W.  Rep.  494. 

of  the  company   in  failing  to  sup-  Aninnals    Near    Track — Duty   of 

ply    an    adequate  fastening  was  Engineer. — It  is  not  the  duty   of 

not  the  proximate  cause  of  his  in-  an  engineer  to  stop  his  train  or 

juries. .  Texas,    etc.,    Ry.    Co.   v.  check  its  speed  when  he  sees  an- 

Bigham,    (Tex.    1896),    38  S.    W.  imals  near  the  track,  where  there 
Rep.  162. 
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is  no  reasonable  indication  that  one  track  in  such  street,  such 
they  are  going  upon  the  track,  bond  cannot  be  justified  as  com- 
Yazoo,  etc.,  R.  Co.  z/.  Whittington,  pensation  for  damages.  Doane  v. 
(Miss.  1897),  21  So.  Rep.  249.  Chicago  City  Ry.  Co.,   (111.  1895), 

45  N.  E.  Rep.  507. 
Agreement  in  Limitation  of  Duty 

iA    6TDCCT  DAii  ufAVQ  —Validity.— In   Doane   v.  Chicago 

14.  STREET  RAILWAYS.  ^.j^y  Ry.  Co.    (111.   1895),  45  N.  E. 

Construction  of  Electric  Road —  Rep.  507,  it  was  held  that  an 
Conversion  of  Horse  Railway — Ad-  agreement  by  a  street  railway 
ditional  Servitude. — The  construe-  company,  in  consideration  of  the 
tion  and  operation,  under  legisla-  consent  of  an  abutting  owner  to 
tive  and  municipal  authority,  of  the  construction  of  its  track,  that 
an  electric  street  railway  is  not  it  would  not  thereafter  lay  a  sec- 
an  additional  servitude  upon  a  ond  track  without  his  consent  was 
street  for  which  the  abutting  lot  invalid  as  limiting  such  company 
owners  are  entitled  to  compensa-  in  the  performance  of  its  duty  to 
tion,  nor  is  the  conversion  of  an    the  public. 

existing  single-track  horse-car  Injury  to  Child  in  Street — Evi- 
railway  into  a  double-track  elec-  dence. — In  an  action  for  the  death 
trie  railway.  Reid  v,  Norfolk  City  of  plaintiff's  daughter,  a  child  S% 
R.  Co.,  (Va.  1896),  26  S.  E.  Rep.  years  old,  by  being  run  over  by 
428.  defendant's     horse-car,    the    evi- 

Purchase  of  Consent  of  Abutting  dence,  which  was  chiefly  directed 
Owners  to  Construction — Validity,  towards  showing  that  the  driver 
— Where  a  state  statute  provides  was  negligent  in  failing  to  see  de- 
that  no  street  railway  shall  be  au-  ceased's  danger  and  stop  the  car 
thorized  by  the  council  of  a  city  in  time,  failed  to  show  such  negli- 
to  lay  its  tracks  in  any  street,  ex-  gence,  but  there  was  evidence  that 
cept  upon  a  petition  of  the  owners  the  car  brake  was  slightly  out  of 
of  land  representing  more  than  repair,  and  also  that  the  child  first 
one-half  of  the  frontage  of  the  came  in  contact  with  the  flank  of 
street,  or  so  much  thereof  as  is  the  mule,  and  fell.  The  driver, 
sought  to  be  used,  an  agreement  who  had  testified  that  the  child 
executed  by  such  a  company,  in  first  struck  the  dashboard,  and 
consideration  of  the  consent  of  an  that  it  was  then  impossible  to  stop 
abutting  owner  to  the  construe-  the  car  in  time  to  avoid  the  acci- 
tion  of  its  line,  that  it  would  not  dent,  stated  that,  perhaps,  had  the 
construct  upon  such  street  any  child  first  struck  the  mule,  and 
other  or  more  than  a  single  track  had  the  brake  been  in  good  condt- 
railway,  without  switches,  is  ille-  tion,  he  could  have  avoided  the  ac- 
gal,  as  being  against  public  policy,  cident.  There  was  evidence  that 
and  will  not  be  enforced.  Doane  it  generally  required  from  four  to 
z/.  Chicago  City  Ry.  Co.,  (111.  1895),  six  feet  to  stop  a  car,  but  there 
45  N.  E.  Rep.  507.  was  no  evidence  as  to  the  distance 

Purchase  of  Consent  of  Abut-  from  the  wheel  by  which  the  child 
ting  Owners — Validity. — Where  a  was  struck  to  the  point  where  she 
state  statute  provides  that  unless  came  in  contact  with  the  mule, 
there  is  a  petition  of  owners  of  Held,  that  the  evidence  was  insuf- 
more  than  one-half  of  the  front-  ficient  to  show  that  the  defective 
age  to  be  used,  city  councils  can-  condition  of  the  brake  contributed 
not  grant  franchises  to  street  rail-  to  the  injury.  Gannon  v.  New 
ways,  a  bond  given  by  a  street  Orleans  City,  etc.,  R.  (3o.  (I^a. 
railway,  in  consideration  of  the  18%),  20  So.  Rep.  223. 
consent  of  an  abutting  owner,  that  Negligence  In  Operation — Evi- 
it   will   not   construct  more   than   dence. — In   an    action    agaiinst    a 
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street  railway  company  to  recover  dental  Fright — Damages. — In  Con- 
for  personal  injuries  received  solidated  Traction  Co.  z/.  Lambert- 
througfh  the  negligence  of  such  son,  (N.J.  18%),  36  Atl.  Rep.  100, 
-company  in  the  operation  of  its  an  action  against  a  street  railway 
•cars,  it  is  not  error  to  exclude  an  company  to  recover  for  personal 
ordinance  authorizing  the  laying  injuries  received  through  the  col- 
x>f  the  tracks  of  the  defendant  in  lision  of  a  wagon  driven  by  the 
the  manner  in  which  they  were  plaintiff  with  a  car  of  the  defend- 
laid,  as  such  ordinance  had  no  ant  company,  it  was  held,  that 
bearing  on  the  question  of  the  de-  where  there  is  actual  physical 
fendadt's  negligence  in  the  oper-  injury,  damages  resulting  from 
ation  of  its  cars.  West  Chicago  the  incidental  fright  may  be  re- 
st. R.  Co.  V.  Annis   (111.  18%),  46  covered. 

1>T.  E.  Rep.  264.  Injuries  to  Pedestrian— Defective 
Injury  to  Person  on  Track —  Arrangement  of  Wires. — In  Man- 
Contributory  Negligence. — When  ning  v.  West  End  St.  Ry.  Co., 
one  attempts  to  cross  a  street-  (Mass.  18%),  44  N.  E.  Rep.  135,  an 
^railway  track,  in  view  of  a  trolley  action  to  recover  for  injuries  re- 
•car,  about  300  feet  away,  and  com-  ceived  by  a  person  on  the  street 
ing  in  his  direction  at  great  speed,  through  the  flying  from  the  hands 
it  is  a  question  for  the  jury  wheth-  of  a  conductor  of  an  electric  car  of 
er  his  act  in  attempting  to  cross  a  stick  which  he  was  using  on  top 
under  such  circumstances  was  of  a  car,  there  was  evidence  that 
prudent  or  not ;  for  he  has  a  right  similar  accidents  had  occurred 
to  assume  that  the  car  is  furnish-  there  half  a  dozen  times  before, 
■ed  with  appliances  to  reduce  si>eed  Held^  that  the  evidence  of  the 
•and  to  stop,  and  with  a  motorman  occurrence  of  the  injury  and  of 
to  make  use  of  such  appliances,  the  fact  that  the  trolley  had  be- 
•and  that  the  car  will  not  continue  come  jammed  at  the  same  place 
to  be  run  in  violation  of  the  law  before  warrant  a  finding  that  the 
"which  limits  the  speed  of  vehicles  arrangements  were  defective, 
using  public  streets  to  that  which  Injuries  to  Pedestrian — Defective 
is  compatible  with  the  safe  use  Arrangement  of  Wires  —  Negli- 
thereof  by  other  vehicles,  and  he  gence — Remote  Cause. — In  an  ac- 
is  not  bound  to  refrain  from  cross-  tion  against  a  street  railway 
ing  for  fear  that  the  motorman  company  to  recover  for  injuries 
will  not  make  use  of  the  appli-  caused  to  a  pedestrian  through 
ances  provided  to  reduce  speed,  the  slipping  from  the  conductor's 
Consolidated  Traction  Co.  v,  Lam-  hands  of  a  stick  with  which  he 
bertson  (N.  J.  18%),  36  Atl.  Rep.  was  freeing  the  trolley  which  had 
100.  become  jammed  through  the  de- 
Personal  Injuries — Opinion  as  to  fective  arrangement  of  the  wires, 
V^robable  Duration  of  Disability —  it  was  heldy  that  the  negligence  in 
Testimony  of  Medical  Experts —  the  arrangement  of  the  overhead 
Admissibility. — Evidence  of  opin-  wires  was  not  so  remote  as  to 
ion  in  respect  to  the  probable  prevent  recovery  therefor.  Man- 
■duration  of  physical  suffering  or  ning  v.  West  End  St.  Ry.  Co., 
disability,  given  by  medical  ex-  (Mass.  18%),  44  N.  E.  Rep.  135. 
perts,  is  admissible,  although  Injuries  to  Passers-by. — In  Man- 
based  in  part  upon  statements  ning  v.  West  End  St.  Rj'.  Co., 
made  by  the  suffering  or  disabled  (Mass.  18%),  44  N.  E.  Rep.  135,  it 
person  relating  to  his  past  or  was  held  that  one  walking  along 
present  symptoms.  Consolidated  a  sidewalk,  or  momentarily  stop- 
Traction  Co.  V*  Lambertson  (N.  ping  is  not  bound  to  take  special 
J.  18%) ,  36  Atl.  Rep.  100.  precautions  against  the  possibility 
Injury  to  Person  on  Track — Inci-  of  being  injured  by  the  flying  of  a 


794  ABSTRACTS  OF  REJCENT  DECISIONS. 

switch  stick  from  the  hands  of  an  company  to  recover  for  personal 

employee  of  the  railway  company  injuries,  the  declaration  charged 

who  was  using  it  on  top  of  an  elec-  that    while    the    defendant    was 

trie  car  to  free  the  trolley.  lying"    upon   the    ground    by   the 

Injuries  to  Passengers»Evidence  side  of  the  grip  car,  where  he  had 

as  to   Appearance  before   and  af-  been  thrown  by  the  collision  of  a 

ter  Injury  —  Admissibility. — In   an  wagon  with  the  car  while  he  was 

action  by  a  passenger  against  a  looking    for    a    seat    in    the  car 

street  railway  company  to  recover  which  was  stationary,  the  defend- 

for   personal   injuries,   where  the  ant   negligently   started   its  grip 

evidence  showed  that  she  was  in-  car   suddenly    into  motion*.     The 

jured  to  a  greater  or  less  extent  at  general  verdict  found  the  defend- 

the  time  of  the  accident ;  that  she  ant     guilty     of     the    negligence 

was  confined  to  her  bed  for  several  charged.      There    was    a    special 

weeks   thereafter  in  consequence  finding  that  the  car  was  in  motion 

of  those   injuries;   and    that   she  when     the    plaintiff     fell.     Heldy 

ultimately  went  to  a  hospital,  and  that  the  verdict  and  such  special 

was    there    treated    for    sickness  finding  were  inconsistent.  Ebsery 

which  she  claimed  was  occasioned  v.    Chicago    City    Ry.    Co.,     (111. 

by  the  injury  received,  it  was  not  1897),  45  N.  E.  Rep.  1017. 
error  to  admit  testimony  as  to  her        Injury     to     Passenger  —  Negli- 

appearance  of  health  and  disposi-  gence — Question     for    Jury.  —  A 

tion  before  and  after  the  injury,  passenger    on    a     street    railway 

West  Chicago  St.  R.  Co.   v.  Ken-  having    signaled     the    conductor 

nedy-Cahill,   (111.  1897),  46  N.   E.  that    she   wished  to  get  off,  was 

Rep.  368.  about  to  leave  the  car,  using  ordi- 

Riding  on  Platform — Negligence,  nary  care  and  diligence  while  so 

— In  Bailey   v.  Tacoma-  Traction  doing,  when  the  car  was  suddenl}^ 

Co.,    (Wash.    1896),   47   Pac.    Rep.  jerked     forward,    and     she     was 

241,  the  court  held  that  the  occup-  thrown     forward     and   .  injured, 

ancy  of  the  front   platform   of  a  Held,  that  the  defendant*s  negli- 

street  car  by  a  passenger  whose  gence  was  a  question  of  fact  for 

fare  had  been  accepted,  and  who,  the  jury.     Chicago  City  Ry.  Co.  z'. 

with  others,  had  been  in  the  habit  Densmore,    (111.   18%),   44    N.    E. 

of  riding  there,   was  not,  in   the  Rep.  887. 

absence  of  a  rule  of  the  company        Injuries    to     Passenger — Proxi- 

forbidding  riding  on  the  platform,  mate  Cause — Question  for  Jury. — 

contributory  negligence  per  se.  In  an  action  to  recover   for    the 

Injuries  to  Passengers — Negli-  death  of  a  passenger  allleged  ta 
gence — Instructions. — In  an  action  have  been  caused  by  the  sudden 
against  a  street  railway  company  starting  of  a  street  car  as  she  was 
to  recover  damages  for  personal  boarding  it,  it  appeared  that  the 
injuries,  received  through  the  al-  deceased  felt  at  once  the  physical 
leged  negligence  of  the  defendant  effect  of  her  injuries,  followed* 
in  the  management  of  its  car  from  the  next  day,  by  symptoms  of 
which  the  plaintiff  was  alighting,  premature  childbirth,  which  oc- 
it  is  not  error  to  instruct  the  jury  curred  a  few  days  later,  and  was 
that  slight  negligence  on  the  part  followed  by  tetanus,  which  caused 
of  the  plaintiff  was  not  necessarily  her  death.  The  medical  testimo- 
incompatible  with  due  and  ordi-  ny  agreed  that,  while  tetanus  re- 
nary  care.  Chicago  City  Ry.  Co.  suiting  from  childbirth  is  com- 
V.  Densmore,  (111.  1896),  44  N.  E  paratively  rare,  there  is  a  distinct 
Rep.  887.  relation  between  it  and  childbirth* 

Inconsistency   between    General  especially   miscarriage,   and  that 

Verdict  and  Special  Findings. — In  it  is  one  of  the  natural  and  prob- 

an  action  against  a  street  railway  able   consequences    to    be  appre- 
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bended.     It   was  shown  that  the  through   the  switch   on   the  main 

disease  was    caused    by    specific  track    that    a    car  going-    in   the 

infection,   but   by   the  same  wit-  opposite    direction     has      passed 

nesses  it  was  shown  that  the  mis-  the  point  where  the  switch  opens 

carriage      made      the      deceased  into  the  main  track,     such    fact 

especially     liable     to    infection,  is    sufficient    to    establish     neg- 

There    was    no    evidence    which  ligence  on    the   part  of   the  com- 

would  have  justified  the  court  in  pany.     Bailey  z^.Tacoma  Traction 

saying  that  there  was  an  inter-  Co.  (Wash.  1896),  47  Pac.  Rep.  241. 

vening  independent  cause.    Held^  Street    Railways — Vehicle     near 

that   the    question    whether    her  Track — Proximate  Cause. — A  per- 

in juries  were  the  proximate  cause  son   who   had    driven    across  the 

of  her  death  was  a  question   for  track  of  a  street  railway  company 

the  jury.     Brashear    v,  Philadel-  stopped   his  vehicle  in  such    close 

phia  Traction  Co.,   (Pa.  1897),  36  proximity  to  the  track  that  a  pass- 

Atl.  Rep.  914.  .  ing  car  collided  with  it  and  injured 

Street    Railways — Expulsion     of  him.     Held,  that   his  nearness  to 

Drunken    Passenger.  —  It    is    the  the  track  was  a  condition  of  the 

right  and  duty  of  a  carrier  to  ex-  injury,  and   not   the  cause  of  it. 

pel  from  his   vehicle   any   person  Bedford  v,  Spokane   St.    Ry.  Co. 

whose  conduct  or  condition  is  such  (Wash.  1896),  46  Pac.  Rep.  650. 
as  to  endanger  the  safety  or  to 
cause  discomfort  and  annoyance 

to  other  passengers,  and  it  is  siif-  i-  TAVATinM 
ficient,  to  justify  such  expulsion,  ^^'  •'»*'»""'«• 
that  the  offender  is,  through  in-  Payment  of  Taxes  by  Owner  of 
toxication  or  otherwise,  in  such  Paramount  Title — Effect. — In  an 
a  condition  as  to  make  it  reason-  action  of  ejectment  against  a  rail- 
ably  certain  that,  by  act  or  speech,  way  company  to  recover  a  strip  of 
he  will  become  offensive  or  annoy-  land,  it  appeared  that  the  railway 
ing  to  other  passengers,  though  he  company  had  paid  taxes  on  such 
may  not  have  committed  any  act  land  for  more  than  seven  years, 
of  offense  or  annoyance.  Edgerly  the  strip,  which  was  occupied  by  a 
V,  Union  St.  R.  Co.  (N.  H.  1893),  track,  being  assessed  as  a  track, 
36  Atl.  Rep.  558.  and  that  the  owner  of  the  para- 
Expulsion  of  Drunken  Passenger  mount  title  had  for  several  years 
— Injuries — Proximate  Cause.— A  paid  taxes  on  the  whole  quarter 
passenger  who  was  intoxicated,  in  which  such  strip  was  located 
but  not  so  much  so  as  to  be  bereft  before  they  were  paid  by  the 
of  intelligence  or  unable  to  walk,  company,  taking  a  receipt  for  the 
was  expelled  from  a  street  car  whole  quarter.  Held^  that  such 
shortly  after  sunset  at  a  place  strip  as  to  its  assessment,  taxa- 
near  dwellings,  and  upon  a  public  tiou  and  payment  of  taxes  was 
highway.  He  wandered  upon  the  separated  and  removed  from  the 
track  again  and  lay  down  and  quarter  as  a  whole,  that  the  owner 
went  to  sleep  there,  and  was  killed  of  the  paramount  title  in  the  pay- 
by  a  car.  Held,  that  his  expulsion  ment  of  taxes  for  the  whole  quar- 
was  not  the  proximate  cause  of  his  ter  did  not  pay  for  such  strip,  and 
death.  Edgerly  v.  Union  St.  R.  that  the  paynjent  by  the  company 
Co.  (N.  H.  1893),  36  Atl.  Rep.  558.  of  the  taxes  was  not  avoided  by 
Street  Railways — Failure  to  Place  his  payment.  St.  L^ouis,  etc.,  R. 
Signals  at  Switch— Negligence.—  Co.  v.  Warfel,  (111.  1896),  45  N.  E. 
Where  a  street   railway   company  Rep.  169. 

fails  to  provide  any   signal  at  a  Taxation  of  Express  Companies 

switch   whereby  it  can   be  known  — Interstate  Commerce. — A  state 

to    employees     bringing     a     car  statute  taxing  express  companies 
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upon  business  done  wholly  within  court,  said  :  **The  franchises  and 
the  state,  and  exempting*  inter-  rights  of  a  quasi  public  corpora- 
state  business  of  such  companies  tion,  owing  important  duties  to 
is  not  in  violation  of  the  com-  the  public,  and  the  property  vested 
merce  clause  of  the  United  States  in  it  necessary  for  their  use  and 
constitution.  Osborne  v.  State  of  enjoyment,  and  the  accomplish- 
Florida,  (U.  S.  1897),  17  Sup.  Ct.  ment  of  the  purposes  for  which  it 
214.  was  created,  constitute  an  entire- 
Seizure  of  Railway  Property  for  ty,  and,  in  the  absence  of  special 
Taxes — Validity. — In  Chicago,  etc.,  statutory  authority,  are  not  sub- 
Ry.  Co.  V.  Forest  County,  (Wis.  ject  to  l)e  seized  and  sold  on  cxe- 
1897),70N.  W.  Rep.  77,  Pinney,  cution,  or  for  mechanics*  liens, 
J.,  delivering  the  opinion  of  the  nor  on  tax  process." 
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ACTIONS. 

For  land  wrongfully  taken,  500. 

APPROPRIATION,  500. 

ATTORNEY'S  PEES. 

Validity  of  statutes  providing" 
an  attorney's  fee  where  claims 
against  railroad  companies  are 
not  promptly  paid,  752. 

BAGGAGE. 

Injuries  to  passengers  by  col- 
lision with  baggage  trucks  or 
by  the  removal  of  baggage, 
486-487. 

BAGGAGE  TRUCKS,  COLU- 
SION  WITH,  486. 

BOARDING    MOVING     CAR, 

231-235. 

CARRIERS  OF  GOODS. 

Injuries  while  loading  or  un- 
loading cars,  488. 

CARRIERS  OP  LIVE  STOCK. 

Stipulation  Requiring  Notice  to 
be  Given  before  Removal  of 
Stock,  632. 

Burden  of  proof,  635. 

Cattle    shipped    to  a    distant 

point,  634. 
Connecting  lines,  634. 
Damage    not  discoverable  at 

the  time,  633. 
No  agent  at  destination,  634. 
Pleading,  636. 
Removal  by  carrier's  agent. 

634. 
Substantial  compliance,  636. 
Validity  in  general,  632. 
Waiver,  634. 
What    is    a   violation   of    the 

stipulation,  637. 


CARRIERS  OF  PASSENGERS 

Change,  689. 

Collision  with  baggage  trucks, 

486. 
Duty    of    company    to    provide 

safe   means    of    ingress    and 

egress,  290. 

Duty  to  Receive  Passengers,  269. 

Disability,  269. 

Disabled  person    without   at- 
tendant, 270. 
In  general,  269. 
Insane  persons,  271. 
Intoxicated  persons,  271. 
Persons    mentally    incapaci- 
tated, 271. 
Persons  who  may  be  excluded, 
270. 

Eating-house  stations,  488. 

Failure  of  passenger  to  use  safe 
means  of  ingress  and  egress 
to  the  cars,  290. 

Increasing  number  of  trains, 
260. 

Injurj'  caused  by  things  thrown 
from  car,  486. 

Injury  to  passengers,  486. 

Insane  persons,  266. 

Mixed  train,  259. 

Passenger  injured  by  removal 
of  trunk,  487. 

Passenger  struck  by  mail  bag, 
487. 

Railroad  compelled  to  run 
trains,  258. 

Refusal  of  carrier  to  carry  in- 
sane person,  271. 

Refusal  of  carrier  to  carry  in- 
toxicated person,  271. 

Stopping  trains  at  station,  258. 

Tender  of  fare,  689. 

Tender  of  large  sum  to  conduc- 
tor to  make  change,  689-690. 

Time  Allowed  Passengers  to 
Leave  Train,  191. 

Declaration,  193. 
Duty    to    stop    at    station    a 
reasonable  time,  191. 
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CARRIERS  OF  PASSENGERS 

— Continued. 

Evidence,  193. 

Jumping-  after    train    starts,. 

192. 
Questions  of  law  and  fact,  193. 
Sick  or  decrepit  passeng-ers, 

192. 
When  company  is  liable,  191. 
When  company  is  not   liable 

for  accident,  192. 

OHILDREN. 

Injuries  to,  318. 

Injury  by    street  car    to   child 

playing  in  street,  692. 
Trespass,  318. 

CONFLICT  OF  LAWS. 

Death  caused  by  acts  committed 
without  the  state,  50. 

CONSTITUTIONAL  LATV. 

Constitutionality  of  statute 
making  railroad  companies 
liable  for  all  damages  by  fire, 
387. 

CONTRACTS. 

Agreement  by  railroad  to  stop 
at  particular  place,  715. 

Verbal  contract  by  railroad  to 
maintain  switch  for  benefit 
of  shipper,  714. 

CONTRIBUTORY      N  E  G  L I- 
GENCE. 

Boarding  moving  car,  231-235. 

Deaf  persons,  319. 

Failure  of  passenger  to  use  safe 

means  of  ingress  and  egress 

to  the  cars,  290. 
Injury   by  street    car    to  child 

playing  in  street,  692. 

Master  and  Servant. 

Knowledge    of  defective  ma- 
chinery a  question  of  fact 
for  jury,  751. 
Person    alighting    from    street 
car,   passing    behind    it    and 
starting  across  parallel  track 
without    looking     to     see    if 
another  car  was  approaching, 
651. 


CONTRIBUTORY      N  B  G  L I  - 

GBNCB—  Coniin  ued. 

Whether  the  Declaration  Need 
Negative  Contributory  Negli- 
gence, 353. 

Averments  in  lieu  of  direct 
negation  of  contributory 
negligence,  359. 

Freedom  from  contributory 
negligence  shown  by  facts, 
358. 

Negativing  in  general  terms, 
360. 

Plaintiff  must  negative  con- 
tributory negligence,  357. 

CROSSINGS. 

Deaf  persons,  319. 
View  obstructed  by  trees,  bush- 
es, etc.,  570. 

DAMAGBS. 

Doctor's  bill  as  part  of  dam- 
ages, 751. 

DEAF  PERSONS,  319. 

DEATH  BY  "WRONGFUL  ACT. 

Death  caused  by  acts  committed 
without  the  state,  50. 

DRUNKENNESS. 

Refusal  of  carrier  to  carry  in- 
toxicated person,  271. 

DUE  PROCESS  OF  LAW. 
Elevators,  157. 

EATING  HOUSES,  488. 

ELECTION. 

Eminent  domain,  499. 

ELEVATORS. 

Due  process  of  law,  157. 

Statutes  requiring  railroad  com- 
pany to  permit  individuals  to 
maintain  private  elevators  on 
its  land,  157. 

EMINENT  DOMAIN. 

Action    for    the    value    of    the 

land,  500. 
Curtsey,  500. 
Election,  499. 
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EMINENT  DOMAIN— a>«//«V. 

I^andowner  permitting'  railroad 
to  take  possession  of  his  land, 
499. 

Recovery  for  loss  of  profits,  174. 

Trespass,  499. 

Waiver  of  remedies  by  owner, 
500. 

PBIiliO^W  SERVANTS. 

Machinists,  614. 

Mechanic,  614. 

Section  boss  and  hands,  600. 

FIRES  CAUSED  BY  ENGINES, 
193-206. 

Constitutionality  of  statute 
making  railroad  companies 
liable  for  all  damages  by  fire, 
387. 

Sufficiency  of  evidence,  193-206. 

FORCIBLE  ENTRY  TO  CON- 
DEMN LAND  WRONG- 
FULLY TAKEN  BY  A 
RAILROAD,  500. 

FRAUDS,  STATUTE  OF. 

Agreement  by  railroad  to  stop  at 
particular  place,  715. 

Verbal  ag'reemeut  as  to  the  loca- 
tion of  stations,  715. 

Verbal  contract  by  railroad  to 
maintain  s^vitch  for  benefit  of 
shipper,  714. 

FRIGHTENING  HORSES,  501. 

HIGHWAYS. 

Right  of  street  railway  in,  110, 
113. 

INSANE  PERSONS,  266. 

Refusal  of  carrier  to  carry  in- 
sane person,  271. 

JURISDICTION. 

Death  caused  by  acts  committed 
without  the  state,  50. 

LIGHTING  STATIONS,  186. 

LOOKOUT  ON  REAR  OF  CAR, 

318. 

MAIL-BAGS. 

Person  struck  by,  486-487. 


MANDAMUS. 

Increasing  number  of  trains,  260. 

Mixed  train,  259. 

Railroad  compelled  to  run  trains, 

258. 
Stopping  trains  at  stations,  258. 

MANDAMUS  TO  COMPEL 
CONSTRUCTION  OR  OPER- 
ATION, 667-669. 

MASTER  AND  SERVANT,  59. 

Authority  of  servants  to  eject 
trespassers,  59. 

Best  appliances,  584. 

Contributory  neg-ligence, knowl- 
edge of  defective  machinery  a 
question  of  fact  for  jury,  751. 

Obstructions  near  track,  injury 
to  employee  by,  588. 

MUNICIPAL  CORPORATION. 

Regulation  controlling*  street 
railways,  510-518. 

NEGLIGENCE. 

Eating*  houses,  488. 

Injuries  caused  by  things 
thrown  from  car,  486. 

Injuries  while  loading  or  un- 
loading cars,  488. 

Obstructions  near  track,  588. 

Person  injured  by  removal  of 
trunk,  487. 

Person  struck  by  mail  bag,  487. 

PHYSICIANS  AND  S  U  R- 
GEONS. 

Doctor's  bill  as  part  of  damages, 
751. 

PLEADING. 

Whether  the  Declaration  Need 
Negative  Contributory  Negli- 
gence, 353. 

Averments  in  lieu  of  direct 
negation  of  contributory 
negligence,  359. 

Freedom  from  contributory 
negligence  shown  by  facts, 
358. 

Negativing  in  general  terms, 
360. 

Plaintiff  must  negative  con- 
tributory negligence,  357. 
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QUESTION    OP    LA'W    AND 
PACT. 

Stopping  at  station  a  reasonable 
time,  193. 

RAILROADS. 

Rig-ht  to  cross  track  of  another 
company,  157. 

RELEASE. 

Effect  of  release  of  damages,  94. 

Extent  of  injury  unknown,  95. 

Intended  to  apply  only  to  inju- 
ries to  property,  %. 

Representation  that  injuries  are 
slight,  95. 

SIDE  TRACK. 

Verbal  contract  by  railroad  to 
maintain  switch  for  benefit  of 
shipper,  714. 

SPEED  OP  OARS. 
Ordinance  regulating  speed,  510. 

STATIONS. 

Duty  of  company  to  provide  safe 
means  of  ingress  and  egress, 
290. 

Failure  of  passenger  to  use  safe 
means  of  ingress  and  egress 
to  the  cars,  290. 

Injuries  while  loading  or  un- 
loading cars,  488. 

Lighting  stations,  186. 

Stopping  a  reasonable  time  at 
station,  192. 

Verbal  agreement  as  to  the  loca- 
tion of  stations,  715. 

STOCK,  INJURIES  TO. 

Gate  left  open  by  land  owner, 
617. 

STREET  RAIL^A^AYS. 

Change,  689. 

Duty  of  corporation  to  construct 

and  operate  its  road,  667. 
Injury   by   street    car  to    child 

playing  in  street,  692. 


STREET     RAIL^WAYS  —  Con^ 
tinned. 

Mandamus  to  compel  a  railroad 
company  to  relay  a  portion  of 
its  road,  668. 

Mandamus  to  compel  the  con^ 
st ruction  or  operation,  667-669^ 

Municipal  regulation  and  control 
of  street  railways,  511. 

Ordinance  regulating  rate  of 
speed  of  car,  510. 

Person  alighting  from  street 
car,  passing  behind  it  and 
starting  across  parallel  track 
without  looking  to  see  if 
another  car  was  approaching^ 
651. 

Right  of  way,  519. 

Right  to  cross  track  of  another 
company,  157. 

Rights  in  highways,  110-113. 

Tender  of  fare,  689. 

Tender  of  large  sum  to  conduc- 
tor, 689-690. 

SWITCHES. 

Verbal  contract  by  railroad  ta 
maintain  switch  for  benefit  of 
shipper,  714. 

TICKETS  AND  PARES. 

Change,  689. 
Tender  of  fare,  689. 
Tender  of  large  sum  to  conduc- 
tor, 689-^90. 

TRACKS. 

Children  trespassing  upon,  318. 
Right  to  cross  track  of  another 
company,  157. 

TRESPASS. 

Children,  318. 

Authority  of  servants  to  eject 

trespassers,  59. 
Duty  and  liability  of  company 

to  trespasser  upon  its  cars,  59. 
Liability     of    company    where 

trespasser  is  ejected,  59. 


GENERAL  INDEX. 


ABANDONMENT. 

Right  of  way. 
Mathews  v.  Lake  Shore,  etc., 
Ry.  Co.  (Mich.  18%)  791. 

ABUTTING  OWNERS. 

Agreement  of  street  railway 
company  in  consideration  of 
consent  of  an  abutting  owner 
that  it  would  not  thereafter 
lay  a  second  track. 
Doane  v.  Chicago  City  Ry.  Co. 
(111.  1895)  792. 

Validity  of  purchase  of  consent 
of  abutting  owners  to  con- 
struction. 

Doane  v,  Chicago  City  Ry.  Co. 
(111.  1895)  792. 

Whether  the  conversion  of  horse 
railway  into  electric  road  is  an 
additional  servitude. 
Reid   V,   Norfolk  City   R.  Co. 
(Va.  18%)  792. 

ACTIONS. 

See  Carriers  of  Goods, 

Crossings. 

Death  by  Wrongful  Act, 
Action  by  a   railroad  company 

to  require  the  removal  of  trees 

near  its  right  of  way. 

Louisville    &    N.     R.    Co.    v, 
Johnson  (Ky.)  729. 
For  land  wrongfully  taken,  500. 

ADVERSE  POSSESSION. 

Right  of  way. 
Mathews  v.  Lake  Shore,  etc., 
Ry.  Co.  (Mich.  18%)  791. 

APPEAL  AND  REVIEW. 

Crossings. 
Lawrence  v,  Atchison,  etc.,  R. 
Co.  (Kan.  1897)  777. 

APPROPRIATION,  500. 

Fries  v.  Wheeling  &  L.  E.  Ry. 
Co.  et  at,  (Ohio)  489. 

6  (N.  s.)  A.  &  E.  R.  Cas.— 51 


ASSAULT. 

Injuries. 

Trespasser. 

Louisville  &  N.  R.  Co.  v,  Ber- 
nard (Ky.)  55. 

ATTORNEY'S  PEE. 

Validity  of  statute  providing  an 
attorney's  fee  where  claims 
against  railroad  companies  are 
not  promptly  paid. 
Gulf,  C.  &  S.  F..R.  Co.  V,  Ellis 
(Sup.  Ct.  U.  S.  1897)  752. 

BAGGAGE. 

Injuries  to  passengers  by  colli- 
sion with  baggage  trucks  or 
by  the  removal  of  baggage, 
486-487. 

Passenger  injured  by  trunk  fall- 
ing on  him  while  he  was  pass- 
ing to  the  eating  house  from  a 
train. 

Duvernet  v,  Morgan's  Louisi- 
ana &  T.  R.  R.  &  S.  S.  Co. 
(La.)  483. 

BAGGAGE  TRUCKS,  COLLI- 
SION WITH,  486. 

BILL    FOR    SPECIFIC    PER- 
FORMANCE. 

Bill  for  the  specific  performance 
of  a  verbal  agreement  to  sell 
and  convey  in  fee  a  certain 
strip  of  land  for  a  railroad 
track. 

Norfolk,  etc.,  R.  Co.  v,  Mc- 
Garry  (W.  Va.  18%)  787. 

BILL  OP  LADING. 

Refusal  to  furnish  bill  of  lading. 

Coulv   V,  Sherman,   etc.,   Ry. 

Co.  (Tex.  1897)  772. 
Retention  of  bill  of  lading — title 

to  goods. 

Baker  v,  Chicago,  etc.,  Ry.  Co. 
(Iowa,  18%)  772. 
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BLIND. 

Refusal  of  carrier  to  carry  blind 
persons. 

Zackery  v.  Mobile,  etc.,  R.  Co. 
(Miss.)  267. 

BOABDING    MOVING    OAB, 

231-235. 
Invitation  of  conductor. 
Young  V.  Chicago,  etc.,  R.  Co. 
(Iowa)  231. 

Distler  v.  Long  Island  R.  Co. 
(N.  Y.)  235. 
Trespasser. 

Louisville  &  N.  R.  Co.  v,  Bar- 
nard (Ky.)  55. 

Young  V,  Chicago,  etc.,  R.  Co. 
(Iowa)  231. 

Distler  v.  Long  Island  R.  Co. 
(N.  Y.)  235. 

BRIDGES. 

Grant  of  use  of  bridge  to  other 
railroads. 

Union  Pac.  Ry.  Co.  z/.  Chicago, 
etc.,  R.  Co.  (163  U.  S.  564)  2. 
Obstruction  of  navigable  water 
by  railway  bridge. 
Jones  r.  St.  Paul,  etc.,  Ry.  Co. 
(Wash.  18%)  789. 
Right  of  street  railway  to  build 
overhead   bridge  over  right  of 
way  of  a  railroad  company. 
Northern  Cent.  R.  Co.  v.  Har- 
risburg  &  M.  Electric  R.  Co. 
(Pa.  St.)  151. 
Specific  performance  of  right  to 
use  bridge. 

Union  Pac.  Ry.  Co.  v,  Chicago, 
etc.,  Ry.  Co.  (163  U.  S.  564)  3. 

BUILDING  CONTRACTS. 

Expert  testimony. 
Clayton    Electric  Co.   v,  Mc- 
Keesport,  etc.,  Ry.  Co.   (Pa. 
1897)  777. 

BURDEN  OP  PROOF. 

Burden  of  proof  as  to  negligence 
of  railroad    where  origin    of 
fire  has  been  fixed  upon  it. 
Patteson  v,  Chesapeake  &  O. 
R.  Co.  (Va.)  389. 

Contributory  negligence. 


BURDEN  OP  PROOP— a>«//ii'^ 

Chase  v,   Maine  Cent.  R.  R. 

(Mass.)  343. 
Mobile  &  O.  R.  Co.  v,  Wilson 

(Cir.  Ct.  App.  7th  Cir.  1896) 

97. 

Crossings. 

To  show  that  driver  exercised 
reasonable  care. 
Chase   v,  Maine  Cent.  R.  R. 
(Mass.)  343. 
Negligence. 
Parker  v.  South  Carolina  &  G. 
Ry.  Co.  (S.  Car.)  731. 

CARRIERS  OP  GOODS. 

Action  in  tort  for  injury  to  prop- 
erty in  shipment. 
Waters  v.  Mobile,  etc.,  R.  Co. 
(Miss.  1897)  772. 

Injuries  while    loading   or  un- 
loading cars,  488. 

Liability  of  carrier  for  loss  of 
freight  by  fire. 

Hernsheim  v,  Newport  News, 
etc.,  Co.  (Ky.  18%)  772. 

Liability  of  carriers  for  failure 
to    ship    in    reasonable    time 
where  goods  are  lost  by  fire. 
Hernsheim  v,  Newport  News, 
etc.,  Co.  (Ky.  1896)  772. 

Parties  to  Action. 

Proper  plaintiff  in  action  for 
injury  to  freight. 
Waters  v.  Mobile,  etc.,  R.  Co. 
(Miss.  1897)  771. 
Proper  plaintiff   in  action  to 
deliver. 

Louisville,  etc.,  Co.  v.  All- 
good  (Ala.)  771. 
Refusal  to  furnish  bill  of  lading. 
Couly   V.   Sherman,   etc.,  Ry. 
Co.  (Tex.  1897)  772. 
Retention    of    bill    of   lading- 
title  to  goods. 

Baker  v,  Chicago,  etc.,    Ry. 
Co.  (Iowa  18%)  772. 
Trover  and  conversion. 

Baker  v.   Chicago,   etc.,    Ry. 
Co.  (Iowa  1896)  772. 
Whether    freight    should    have 
t)een  paid  l^fore,  action  for 
failure  to  deliver  will  lie. 
Louisville,  etc.,  R.  Co.  r.  All- 
good  ( Ala.  18%)  771. 
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CARRIERS  OP  LIVE  STOCK. 

Conflict  of  Laws. 

By  the  law  of  what  state  con- 
tract of  carriage  is  gov- 
erned. 

Pittsburgh   C.   C.  &  St.  L. 
Ry.  Co.  V.  Sheppard  (Ohio) 
528. 
Limitation  of  carrier's  liabili- 
ty. 

Chicago,  B.  &  Q.  R.  Co.  v, 
Gardiner    et    aL    (Nebr.) 
534. 
Declaration  in  action  to  recover 
for  injuries  to  live  stock  de- 
fective, in  not  averring  com- 
pliance with  condition  prece- 
dent in  contract. 
Baxter  z/.  Louisville  N.  A.  & 
C.  Ry.  Co.  (111.)  618. 
Demurrer. 
Baxter  v,  Louisville  N.  A.  & 
C.  Ry.  Co.  (111.)  618. 
Evidence  of  value  of    trotting 
horse. 

Pittsburgh  C.  C.  &  St.  L.  Ry. 
Co.  V.  Sheppard  (Ohio)  528. 
Failure  to  take  cattle  away  at 
promised  time. 

Kansas  &  A.  V.  Ry.  Co.  et  aL 
V,  Ayers  (Ark.)  628. 
Liability  of  receivers  for  failure 
to  comply  with  law  regulating 
transfer  of  live  stock. 
United  States  v.  Harris  (1897) 
78  Fed.  Rep.,  290. 
Measure  of  damages  for  stock 
injured  in  shipment. 
St.  Louis,  etc.,  Ry.  Co.  v,  De- 
Shong  (Ark.  1897)  773. 
Provision     that     shipper    shall 
give  notice  of  injury  to  stock 
to  some  officer  or  agent  of  the 
company   before  animals  are 
removed. 
Baxter  v,  Louisville  N.  A.  & 

C.  Ry.  Co.  (111.)  618. 
Kansas  &  A.  V.  Ry.  Co.  et  aL 
V,  Ayers  (Ark.)  628. 

Stipulation  Requiring  Notice  to 
Be  Given  before  Removal  of 
Stock, 632. 

Burden  of  proof,  635. 
Cattle   shipped    to    a    distant 
point,  634. 


CARRIERS  OF  LIVE  STOCK 

— Continued, 

Connecting  lines,  634. 
Damage  not   discoverable  at 

time,  633. 
No  agent  at  destination,  634. 
Pleading,  636. 
Removal   by  carrier's  agent, 

634. 
Substantial  compliance,  636. 
Validity  in  general,  632. 
Waiver,  634. 
What    is  a   violation  of    the 

stipulation,  637. 
Trover  and  Conversion. 
Liability    for    conversion    by 

connecting  carrier. 

Little  Rock,  etc.,  Ry.  Co.  v, 
Odom  (Ark.  18%)  773. 
Validity  of  exemption  from  lia- 
bility for  injuries. 
Pittsburgh  C.  C.  &  St.  L.  Ry. 

Co.  V.  Sheppard  (Ohio)  528. 
Validity  of  Stipulation. 
Limited  liability. 

Brown    v.   Illinois  Cent.  R. 
Co.  (Ky.  1897)  773. 

CARRIERS  OF  PASSENGERS. 

See  Street  Railways, 

Boarding  moving  car,  231-235. 
Young  V,  Chicago,  etc.,  R.  Co. 

(Iowa),  231. 
Distler  v.  Long  Island  R.  Co. 
(N.  Y.),235. 
Care  to  be  exercised  by  carriers 
of  passengers. 

Payne  v,  Spokane  St.  Ry.  Co. 
(Wash.  18%),  773. 
Change,  689. 
Collision  with  baggage  trucks, 

486. 
Dogs. 
Gregory  v,  Chicago,   etc.,  Ry. 
Co.  (Iowa,  18%),  774. 
Duty  of  company  to  provide  safe 
means  of  ingress  and  egress, 
290. 

Duty  to  Receive  Passengers,  269. 

Disability,  269. 

Disabled    person  without   at- 
tendant, 270. 
In  general,  269. 
Insane  persons,  271. 
Intoxicated  persons,  271. 
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OABRIBB8  OF  PASSENGERS 

— Continued, 

Persons     meatallj    incapaci- 
tated, 271. 
Persons  who  may  be  excluded, 
270. 

Zackery  v.  Mobile  Sl  O.  R, 
Co.  (Miss.),  267. 
Eating-house  stations,  488. 

Ejection. 
Exemplary  damages. 
Atchison,    etc.,    R.    Co.    v. 
Long    (Kan.   App.    1897), 
774. 
Instructions. 
Atchison,    etc.,    R.     Co.    v. 
Long    (Kan.  App.    1897), 
774. 
Ejection  of  blind  person  by  car- 
rier. 

backer Y  v.  Mobile,  etc.,  R.  Co. 
(Miss.),  267. 
Ejection    of    passenger    where 
ticket  was  limited  to  a  partic- 
ular time  stamped  upon  it. 
McGhee     v,     Drisdale     (Ala. 
1896) ,  774. 
Excessive  verdict  for  carrying 
passengers  beyond  station. 
Louisville,  etc..  R.  Co.  v,  Guy 
(Ky.  1896)  774. 
Failure  of  passenger  to  use  safe 
means  of  ingress  and  egress 
to  the  cars,  290. 
Failure  to  stop  at  station. 
Louisville,    etc.,     R.     Co.    v. 
Miles  (Ky.  18%)  774. 
Hearsay  evidence  of  what  plain- 
tiff said  to  physician  in  action 
for  injuries  to  passenger. 
Webber  v,  St.  Paul  City   Ry. 
Co.  (Minn.  1897)  775. 
Increasing  number    of    trains, 

260. 
Injury  caused  by  things  thrown 

from  car,  486. 
Injury  to  passengers,  486. 
Injury   to  passenger  by  insane 
person. 

St.  Louis,  etc.,  R.  Co.  v.  Green- 
thai    (C.  C.  A.,  8  Cir.,  18%) 
261. 
Insane  persons,  266. 
Lighting  platforms. 
Louisville    &    N.    R.    Co.    v, 
Ricketts  (Ky.)  186. 


O  ABRIERS  OF  P  ASSBNGERS 

— Continued, 

Mixed  train,  259. 

Passenger  iuiured  by  removal 
of  trunk,  487. 

Passenger  injured  by  trunk  fall- 
ing on  him  while  he  was  pass- 
ing to  the  eating  house  from  a 
train. 

Duvernet  v,  Morgan's  Louisi- 
ana &  T.  R.  R.  Sl  S.  S.  Co. 
(La.)  483. 

Passenger  struck  by  mail  bag^ 
487. 

Proximate  cause  of  injury  to 
passenger  alighting  from 
moving  train. 

Gulf,  etc.,  Ry.  Co.  v.  Rowland 
(Tex.  1897)  775. 

Railroad  compelled  to  run  trains, 
258. 

Rate    of   army     transportation 
fixed  by  Congress. 
Atlantic,  etc.,  R.  Co.  v.  United 
States   (18%)   76  Fed.  Rep, 
186,  776. 

Reasonableness  of  regulations^ 
Gregory  v,  Chicago,  etc.,  Ry. 
Co.  (Iowa,  18%)  775. 

Refusal  of  carrier  to  carry  in- 
sane person,  271. 

Refusal  of  carrier  to  carry  in- 
toxicated person,  271. 

Riding  on  Platform. 

Chesapeake,  etc.,  Ry.  Co.  v, 

Lang'sAdm'r(Ky.l8%)775.  ' 
Crowded  excursion  train. 
Chesapeake,  etc.,  Ry.  Co.  z/, 
Lang's  Adm'r  (Ky.   18%> 
776. 
Separate  train. 
People  V,   St.  Louis,  etc.,  R* 
Co.  (111.)  241. 
Stopping  trains  at  stations,  258« 
Tender  of  fare,  689. 
Tender  of  $5  to  street-railway 
conductor. 

Barker  v.  Central  Park,  N.  & 
E.  R.  Co.  (N.  Y.)  686. 
Tender   of    large  sum  to    con* 
ductor,  689-690. 

Time    Allowed     Passengers    to 
Leave  Train,  191. 

Declaration,  193. 
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CABRIBBS  OF  PASSENGBRS 

— Continued, 

Duty  to  stop  at  station  a  rea- 
sonable time,  191. 

Louisville  &   N.   R.   Co.   v, 
Ricketts  (Ky.)  186. 
Evidence,  193. 
Jumping  after  train  start8,193. 

Louisville  &   N.    R.   Co.   v, 
Ricketts  (Ky.)  186. 
Questions  of  law  and  fact,  193. 
Sick  or  decrepit    passengers, 

192. 
When  company  is  liable,  191. 
When  company  is  not  liable 

for  accident,  192. 
Transportation  of  postoffice  in- 
spectors. 
Central  Pac.  R.  Co.  v.  United 

States  (U.  S.  18%)  777. 
Whether  a  railroad  company  may 
be  forced  to  operate  a  passen- 
ger instead  of  a   mixed  train 
by  mandamus. 
People  V,  St.  Louis,  etc.,  R. 

Co.  (111.)  241. 

CHANGE  OP  GAUGE  FIXED 
BY  CHARTER. 

Walker  v.   City  of  Denver    (C. 
C.  A.  8th  Cir.  18%)  206. 

CHANGE  OF  MOTIVE  POTH- 
ER. 

See  Street  Railroads. 

CHARACTER     OF    NEGLI- 
GENT ACT. 

Jackson  v.  Norfolk  &  Western 
R.  Co.,  (W.  Va.)  455. 

CHILDREN. 

Allowing  boys  to  ride  on  plat- 
forms of  street-railway  cars. 
Cronan   v.    Crescent  City   R. 
Co.,  (La.)  225. 

Contributory  Negligence. 

Cronan   v.   Crescent    City  R. 

Co.,  (La.)  226. 
Culbertson   v.    Crescent   City 

R.  Co.,  tLa.)  522. 
Parents*  negligence. 


CHILDREN—  Continued, 

Gunn   V,  Ohio  River  R.  Co., 

(W.  Va.)  275. 
Whether  child  of  tender  years 
is  chargeable  with  contribu- 
tory negligence. 
Gunn  V.  Ohio  River  R.  Co., 
(W.  Va.)  275. 
Duty  of  engineer  when  infant 
appears  on  track. 
Gunn  V,  Ohio  River  R.  Co., 
(W.  Va.)  275. 
Evidence   as    to  negligence  of 
driver    and    defective    brake 
where  child  was  injured. 
Gannon  v.  New  Orleans  City, 
R.  Co.  K  La.  18%)  792. 
Imputable  negligence. 
Gunn   V.   Ohio    River  R.   Co. 
(W.  Va.)  275. 
Injury   by  street    car    to  child 

Slaying  in  street,  692. 
[oss.  V,  Philadelphia  Traction 
Co.  (Pa.)  690. 
Liability  of  street  railway  for 
the  sudden  act  of  a  child. 
Culbertson  v.  Crescent  City  R. 
Co.  (La.)  522. 
Mother's  negligence  question  for 
jury. 

Green  v,  Chicago  &  W.  M.  R, 
Co.  (Mich.)  317. 

Street  Railways. 

Liability  for  injury  to  child. 
Sciortino  v.  Crescent  City  R. 
Co.  (La.)  526. 
Trespass,  318. 

CHILDREN,  INJURIES  TO,  318. 

COLOR  OP  TITLE. 

Right  of  way. 
St.  Louis,  etc.,  R.  Co.  v,  War- 
fel  (111.  18%)  791. 

CONDEMNATION. 
See  Eminent  Domain, 

CONDEMNATION  PROCEED- 
INGS. 

See  Eminent  Domain, 

CONDUCTOR  AND  BRAKE- 
MAN. 

Purcell  V,  Southern  Ry.  Co.  (N. 
C.  18%)  784. 
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OONFLIOT  OP  LAWS. 
Death  caused  by  acts  •committed 
without  the  state,  50. 
Rudiger   v.   Chicago,  etc.,  R. 
Co.  (Wis.)  50. 
Limitation  of  carrier's  liability. 
Chicago,   B.   &  Q.  R.   Co.    v. 

Gardiner  et  al,  (Nebr. )  534. 

Pittsburg  C.  C.  &  St.  L.  Ry. 

Co.  V,  Sheppard  (Ohio)  528. 

OONNBOTING  CARRIERS. 
Liability  for  conversion  of  live 
stock  by  connecting  carrier. 
Little  Rock,  etc.,  Ry.   Co.   v, 
Odom  (Ark.  1896)  773. 

OONNBOTING  LINES. 

Power  of  jury  in  fixing  terms 

upon     which     railroads    may 

connect  their  lines. 

Altoona,  etc.,  R.  Co.  v.  Beech 

Creek  R.  Co.  (Pa.  1896)  787. 

OONSTITUTIONAL  LA^A^. 

See  Eminent  Domain, 
A  statute  authorizing  a  state 
board  of  transportation  to  re- 
quire a  railway  company  to 
surrender  a  part  of  its  land 
for  the  purpose  of  building 
and  maintaining  an  elevator 
by  private  individuals,  held 
unconstitutional. 
Missouri  Pac.  R.  Co.  v.  State 

of  Nebraska  ex  rel  Board  of 

Transportation    (164   U.    S. 

403)   157. 
Constitutionality      of      statute 
making    railroad    companies 
liable  for  all  damages  by  fire, 
387. 
Validity  of  statute  making  everj- 
railroad   responsible   in  dam- 
ages  for    property   destroyed 
by   fire  originating    from  its 
locomotives,     and     declaring 
such  corporations  to  have  an 
insurable  interest  in  property 
along  their  routes. 
St.  Louis   &   S.  F.   R.  Co.   v, 

Mathews    (Sup.    Ct.    U.    S. 

1897)  361. 
Validity  of  statute  providing  an 
attorney*s   fee    where  claims 
against     railroad    companies 
are  not  promptly  paid. 
Gulf,    C.   &   S.    F.    R.  Co.   V, 

Ellis  (Sup.  Ct.  U.S.  1897)  752. 


OONSTRUOTION. 

Damage  to  land  by  overflow  of 
water. 

Parker  z/.  Norfolk  &  C.  R.  Co. 
(N.  Car.)  716. 

OONTRAOTS. 

See  Ultra  Vires, 
Action  for  Breach  of  Contract 

for  Hauling. 
Uncertainty. 

Baldwin    v,    Kansas    City» 

etc.,  R.  Co.  (Ala.  18%)  777. 
Agreement  by  railroad  to  stop 

at  particular  place,  715. 
Bill  for  the  specific  performance 
of  a  verbal  agreement  to  sell 
and  convey  in  fee  a  certain 
strip  of  land  for  a  railroad 
track. 
Norfolk,  etc.,   R.   Co.  v,  Mc- 

Garry  (W.  Va.  1896)  787. 
Building  contracts,  expert  testi- 
mony. 
Clayton  Electric   Co.    v,   Mc- 

Keesport,  etc.,  Ry.  Co.  (Pa. 

1897)  777. 
Contracts  of  railroad   corpora- 
tions. 
Union  Pac.   Ry.   Co.   v,  Chi- 

cago,  etc.,  Ry.  Co.   (163  U. 

S.  564)  1. 
Expiration   of  corporate   exist- 
ence. 
Union   Pac.   Ry.   Co.   v,   Chi- 

cago»  etc.,  R.  Co.   (163  U.  S. 

564)  2. 
Grant  of  use  of  track  or  bridge 
to  other  roads. 
Union  Pac.  R.  Co.  v,  Chicago^ 

etc.,  R.  Co.  (163  U.  S.  564)  2. 
Ratification  of    corporate    con- 
tract by  board  of  directors. 
Union   Pac.   Ry.   Co.    v,   Chi- 
cago, etc.,  R.  Co.   (163  U.  S. 

564)  3. 
Verbal  contract  by  railroad  to 
maintain  switch  for  benefit  of 
shipper,  714. 
Warner  v,  Texas  &  P.  R.  Co. 

(U.  S.)  6%. 
Verbal  promise  to  pay  for  land 
which   a   railroad    has    taken 
possession  of  for  its  right  of 
way  with  consent  of  owner. 
Fries  v.  Wheeling  &  L.  E.  Ry* 

Co.  etal,  (Ohio)  489. 
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CONTRACTS  B  B  T  TV  B  B  N 
RAILROAD  C O RP O RA- 
TIONS. 

Union  Pac.  Ry.  Co.  v.  Chicago, 
etc.,  R.  Co.    (163  U.  S.  564)  3. 

CONTRIBUTORY  NBGLI- 
GBNCB. 

See  Crossings, 
Street  /Railways. 

Although    gates    were    up  and 
flagman  absent. 
Walker  elal.  v,  Kinnare  (C.  C. 
A.  Sth  Cir.  18%)  63. 

A  person  in  a  freight  house  to 
which  there  was  no  step,  on 
leaving  the  house,  failed  to 
remember  the  absence  of  the 
step,  //eld  guilty  of  contribu- 
tory negligence. 
St.  Louis,  etc.,  R.  Co.  v. 
Forbes  (Ark.  1897)  788. 

A  person  walking  on  a  railroad 
track  in  a  street,  saw  an  en- 
gine approaching  and  stepped 
off  that  track  upon  another, 
not  stopping  in  the  space  in- 
tervening between  the  two 
tracks,  //eld,  he  was  guilty 
of  contributory  negligence  if 
he  would  have  been  safe  in 
the  intervening  space. 
Mcllhaney  v.  Southern  R.  Co. 
(N.  Car.)  693. 

Attempting  to  drive  across  a 
street-railway  track  before  a 
car. 

McDivitt  V,  Des  Moines  St.  R. 
Co.  (Iowa)  106. 

Boarding  moving  car,  231-235. 

Boarding  moving  car  on  invita- 
tion of  conductor. 
Young  V,  Chicago,  etc.,  R.  Co. 

(Iowa)  231. 
Distler  v.  Long  Island  R.  Co. 
(N.Y.)235. 

Burden  of  proof. 
Chase  v.   Maine  Cent.  R.   R. 

(Mass.)  343. 
Mobile  &  O.  R.  Co.  v,  Wilson 
(C.  C.  A.  7th  Cir.  18%)  97. 

Children. 

Cronan   v.    Crescent   City   R. 
Co.  (La.)  226. 


CONTRIBUTORY     NBGLI*- 

QBNOB—Conltnued, 

Culbertson  v.  Crescent  City  R. 

Co.  (La.)  522. 
Moss  V,  Philadelphia  Traction 

Co.  (Pa.)  690. 
Parents*  negligence. 

Gunn   V.  Ohio  River  R.  Co. 
(W.  Va.)  275. 
Whether  child  of  tender  years 
is  chargeable  with  contribu- 
tory negligence. 
Gunn  V.  Ohio  River  R.  Co. 
(W.  Va.)  275. 
Crossings. 
Highland  Ave.,    etc.,    Co.   v. 

Fennell  (Ala.  18%)  778. 
Vreeland   v.  Cincinnati,  etc., 

R.  Co.  (Mich.  18%) ,  778. 
Washington  Southern  Ry.  Co. 

V.  Lacey  (Va.  1897)  778. 
Hovenden  v,  Pennsylvania  R. 

Co.  (Pa.  1897)  778. 
Mayes    v.   Southern    Ry.   Co. 
(N.  Car.  18%)  778. 
Deaf  persons,  319. 
Employee    voluntarily    placing 
himself  in  dangerous  position. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
Tindall  (Kan.)  557. 
Failure  of  passenger  to  use  safe 
means  of  ingress  and  egress 
to  the  cars,  290. 
Injury  by    street  car    to    child 
playing  in  street,  692. 

Injury  to  employee  by  obstruc- 
tions near  track. 

New  York,  C.  &  St.  L.  R.  Co. 

V.  Ostman  (Ind.)  588. 

Instructions. 

Mobile  &  O.  R.  Co.  v,  Wilson 
(C.  C.  A.  7th  Cir.  18%)  97. 

Master  and  Servant. 

Assumption  of  risk  in  carrying 
ties. 

Lee  V,  Chesapeake,  etc.,  R. 
Co   (Ky.  1897)  783. 

Employee  killed  by  a  train 
which  he  could  have  seen 
for  a  mile  before  it  reached 
him. 

Fisher  r.  Louisville,  etc.  Ry. 
Co.  (Ind.  1897)  782. 

Knowledge  of  defective  appli- 
ances. 
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CONTRIBUTORY     NBGLI- 

GBNOB—ConHnued. 

Parker  v.  South  Carolina  A 
G.  Ry.  Co.  (S.  Car.)  731. 
Sufficiency  of  complaint. 
Ix>uisville,    etc.,  Ry.  Co.  v. 
Howell  (Ind.  18%)  783. 
Voluntary  assumption  of  dan- 
gerous risk. 

Rittenhouse  v.  Wilmington 
St.    Ry.   Co.    (N.  C.  1897) 
783. 
Wilfully  encountering  known 
dangers. 

Reese  v.  Wheeling,  etc.,  R. 
Co.  (W.  Va.  18%)  783. 
Person  alighting  from  street 
car,  passing  behind  it  and 
starting  across  parallel  track 
without  looking  to  see  if  an- 
other car  was  approaching, 
651. 

Baltimore    Traction     Co.     v. 
Helms  (Md.)  651. 
Presumption  of    negligence 
where  plaintiff  has  not  shown 
himself  free  from  fault. 
Florida  Cent.  &  P.  R.  Co.  v, 
Burney  (Ga.)  543. 

Questions  of  Law  and  Fact. 

Cookson  V.   Pittsburgh  &  W. 

R.  Co.  (Pa.)  340. 
Illinois  Cent.  R.  Co.  v.  Mizell 

(Ky.)  337. 
Person  injured   by    boarding 

train   by   passing  over  the 

sloping  part  of  the  platform 

instead  of  going  down  the 

steps. 

Rathgebe   v.   Pennsylvania 
R.  Co.  (Pa.)  288. 

Thoresen  v.  La  Crosse  City 
R.  Co.  (Wis.)  101. 
Riding  on  platform. 
Chesapeake,   etc.,   Ry.  Co.  v. 

Lang's    Adm'r     (Ky.    18%) 

776. 
The  fact  that  a  child  may  not  be 
capable  of  contributory  negli- 
gence does  not  always  render 
the  defendant  liable  upon  the 
mere  proof  of  the  act  causing 
injury. 
Culbertson  v.  Crescent  City  R. 

Co.  (La.)  522. 
Trespasser  on  track. 


CONTRIBUTORY  NBGLI- 
GBNOB—  Continued. 

Pharr  v.  Southern  R.  Co.  (N. 

Car.)  726. 
Whether  the   Declaration   Need 
Negative  Contributory   Negli- 
gence, 353. 
Averments  in   lieu    of  direct 

negation     of     contributory 

negligence,  359. 
Freedom    from    contributory 

negligence  shown  by  facts, 

358. 
Negativing  in  general  terms, 

360. 
Plaintiff  must  negative   con- 
tributory negligence,  357. 

CONTRIBUTORY  NBGLI- 
GENCB  OF  PASSENGER 
A  QUESTION  FOR  JURY. 

Blondel  v,  St.  Paul  City  R.  Co. 

(Minn.)  272. 

CORPORATIONS. 

See  /Railroads. 

COUPLING  CARS. 

Switchman  injured  by  stepping 
and  walking  before  moving 
cars. 

Smith  V.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa)  78. 

CREDITORS. 

Priority  of  supply  debts. 
Southern   R.  Co.   v.  Carnegie 
Steel  Co.,  Limited  (C.  C.  A. 
4th  Cir.  18%)  420. 

CROSSINGS. 

A  complaint  alleging  a  failure  to 
give  signals,sufficiently  alleges 
negligence  of  defendant  in  an 
action  for  injuries  at  a  cross- 
ing ;  and  a  general  allegation 
of  freedom  from  fault  is  a 
sufficient  denial  of  plaintifif^s 
contributory  negligence ;  but 
it  must  affirmatively  appear  in 
the  complaint  that  the  negli- 
gence of  the  defendant  was 
the  proximate  cause  of  plain- 
tiff's injury. 

Baltimore  &  O.  S.  W.  R.  Co.  v. 
Young  (Ind.)  349. 
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Admissions,  291. 
Payne  v.  Chicago  &  A.  R.  Co. 
(Mo.)  291. 

A  foot  passenger  was  about  to 
cross  a  street,  and  a  car  stopped 
just  before  reaching  the  cross- 
ing, each  apparently  expecting 
the  other  to  wait,  and  they 
both  started  so  nearly  together 
that  a  collision  became  una- 
voidable. Heldy  that  the  ques- 
tion of  negligence  was  for  the 
jury. 

Cleary  v,  Pittsburgh,  A.  &  M. 
Traction  Co.  (Pa.)  316. 

Appeal  and  review. 

I^awrence  v,  Atchison,  etc.,  R. 
Co.  (Kan.  1897)  777. 

Burden  of  proof  to  show  that 
driver  exercised  reasonable 
care. 

Chase  v,   Maine  Cent.  R.  R. 
(Mass.)  343. 

Construction  and  maintenance. 

Board  Comrs.,  etc.,  v,  Duluth, 

etc.,R.  Co.  (Minn.  1897)  779. 

Oontributory  Negligence. 

Although  gates  were  up  and 
flagman  absent. 
Walker  ^'Z a/,  v,  Kinnare  (C. 
C.  A.  7th  Cir.  1896)  63. 
Deaf  persons. 

Phillips  V,  Detroit,  G.  H.  & 

M.  R.  Co.  (Mich.)  319. 
Highland  Ave.,  etc.  Co.  v. 

Fennell  (Ala.  18%)  778. 
Vreeland  v,  Cincinnati,  etc., 

R.  Co.,  (Mich.  18%)  778. 
Washington,  Southern   Ry. 
Co.   V.   Lacey,   (Va.  1897) 
778. 
Hovenden  v.  Pennsylvania 

R.  Co.  (Pa.  1897)  778. 
Mayes  v.  Southern  Ry.  Co. 

(N.  Car.  18%)  778. 
Payne  v,  Chicago  &  A.  R. 
(Mo.)  291. 
Credibility  of  plaintiff's   testi- 
mony as  to  stopping,  looking 
and  listening. 

Payne  v.  Chicago  &  A.  R.  Co. 
(Mo.)  291. 
Deaf  persons,  319. 
Description  of  crossing  and  ad- 
missibility   of     opinion     evi- 


OROSSING&— CV7«/z««^i/. 

dence  as  to  the  relative  dan- 
gers of  places  to  stop,   look 

and  listen. 

Cookson  V.   Pittsburgh  &  W. 
R.  Co.  (Pa.)  340. 
Driver     approaching     crossing 

with  reins  loose  and  without 

attempting  to  stop  or  slacken 

speed  until  horse  was  about  to 

cross  track. 

Chase  v,  Maine  Cent.  R.  R. 
(Mass.)  343. 
Duty  of  traveler  where  view  of 

crossing  is  obstructed. 

Chase   v,   Maine  Cent.  R.  R. 
(Mass.)  343. 
Duty  to  keep  lookout  on  rear  of 

train. 

Green  v,  Chicago  &  W.  M.  R. 
Co.  (Mich.)  317. 
Failure  to  stop,  look  and  listen, 

relying  on  railroad  company 

to  ring  bell. 

Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Lewis  (Ky.)  333. 

Frightening  Horses.  < 

Engine  under  excessive  and 
unnecessary  pressure  of 
steam. 

Louisville   N.   A.   &  C.  Ry. 
Co.  V,  Schmidt  (Ind.)  571. 
Lookout  at  rear  of  car. 
Cookson  V.  Pittsburgh  &  W. 
R.  Co.  (Pa.)  339. 
Lookout  on  rear  of  train. 
Green  v,  Chicago  &  W.  M.  R. 
Co.  (Mich.)  317. 
Negligence. 
Leitch   V,   Chicago,   etc.,  Ry. 
Co.  (Wis.  18%)  777. 
Negligence  per  se, 
Cookson  V.   Pittsburgh  &  W. 
R.  Co.  (Pa.)  340. 
Obstruction  of  view. 
Leitch   V.  Chicago,  etc.,   Ry. 
Co.  (Wis.  18%)  777. 
Omission  of  statutory    signals 
as  proximate  cause  of  injury. 
Illinois  Cent.  R.  Co.  v,  Mizell 
(Ky.)  337. 
Power  of  city  to  enact  an  ordi- 
nance   to    compel    passenger 
cars  operated    by    trolley    or 
electric  power  to  come  to  full 
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CROSSINGS-  Continued. 

stop  before  crossing  intersect- 
ing- streets. 
Cape  May,  B.  D.  &  S.  P.  R. 

Co.  V.  City   of  Cape    May, 

329. 
Railroad  allowing  a  hedge  and 
grove  of  trees  upon  its  right 
of    way  obstructing    view  at 
crossing. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 

Willey  (Kan.)  565. 
Recovery  of  fees  for  failure  to 
give  statutory  signals. 
Commonwealth   v.   Louisville 

&  N.  R.  Co.  (Ky.)  61. 
Right  of  way  at  street-railway 
crossings. 
New  Jersey  Electric  Ry.  Co. 

V,  Miller,  (N.  J.)  519. 
Validity   of  ordinance  compel- 
ling  railway  to  keep  watch- 
man and  gates. 
Pittsburgh,  C.  C.  &  St.  L.  R. 

Co.  V,  Town  of  Crown  Point 

(Ind.)  324. 
•  View  obstructed  by  trees  and 
bushes. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 

Willey  (Kan.)  565-570. 

DAMAGES. 

See  Eminent  Domain, 

Exemplary  Damages, 

Release, 

Damages  ior  incidental   fright 

where  party  is  injured. 

Consolidated  Traction   Co.  v. 

Lambertson  (N.J.  1896), 793. 

Damage  to  land  by  overflow  of 

water. 

Parker  v,  Norfolk  &  C.  R.  Co. 
(N.  Car.)  716. 

Death  by  wrongful  act. 

Chesapeake,  etc.,  Ry.  Co.  v, 
Lang's  Adm'r(Ky.  1896)779. 

Walker  v.  Lake  Shore,  etc., 
Ry.  Co.  (Mich.  1897)  779. 

Doctor's  bill. 

Parker  v.  South  Carolina  &  G. 
Ry.  Co.  (S.  Car.)  731. 

Doctor's  bill  as  part  of  damages, 
751. 


DAMAGES—  Continued, 

Evidence  of  value  of  trotting^ 
horse. 

Pittsburgh,  C.  C.  A  St.  L.  Ry. 
Co.  V,  Sheppard  (Ohio)  528. 
Excessive  verdict  for  carrying- 
passengers  beyond  station. 
Louisville,  etc.,  R.  Co.  v,  Gnjr 
(Ky.  18%)  774. 

Loss   of    memory    or    impairedl 
mental  constitution. 
Atchison,  T.  &  S.  F.  R.  Co.  v^ 
WiUey  (Kan.)  565. 

Proof  of  husband's  circum- 
stances and  financial  con- 
dition. 

Thoresen  v.  La  Crosse  City  R. 
Co.  (Wis.)  102. 

Release  of  claims  for  damages, 
whether  it  covers  unknown 
injuries. 

Seeley   v.   Citizens'    Traction 
Co.  (Pa.  1897)  790. 

DEAF  PERSONS,  319. 

Contributory  negligence  at 
crossings. 

Phillips  V,  Detroit,   G.   H.  &. 
M.  R.  Co.  (Mich.)  319. 

DEATH  BY  WRONGFUL  AOT 

Damages. 

Chesapeake,  etc.,  Ry.   Co.  v,. 

Lang's  Adm'r  (Ky.  1896)  779. 
Walker  v.  Lake    Shore,   etc.^ 

Ry.  Co.  (Mich.  1897)  779. 

Death  caused  by  acts  committed 
without  the  state,  50. 

Proof  of  husband's  circum- 
stances. 

Thoresen  v.  La  Crosse  City  R. 
Co.  (Wis.)  102. 

Right  of  widow  to  maintaia 
action. 

Gross  V,  Electric  Traction  Cc 
(Pa.  1897)  780. 

DEATH  CAUSED  BY  AOTS 
COMMITTED  WITHOUT 
THE  STATE. 

Rudiger  v,  Chicago,  etc.,  R.  Co.. 
(Wis.)  50. 
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DEMURRER. 

Declaration  in  action  to  recover 
for  injuries  to  live  stock  defec- 
tive in  not  averring"  compli- 
ance with  condition  precedent 
in  contract. 

Baxter  v.  Lrouisville,  N.  A.  & 
C.  Ry.  Co.  (111.)  618. 

DIRECTORS. 

Government  directors. 
Union  Pac.  Ry.  Co.  v,  Chicago, 
etc.,  R.  Co.  (163  U.  S.  564)  3. 
Ratification   of  corporate    con- 
tract by  board  of  directors. 
Union   Pac.   Ry.  Co.  v,  Chica- 
g^o,   etc.,   R.  Co.    (163  U.  S. 
564)  3. 

DOGS. 

Carriers  of  passengers. 
Gregory  v.  Chicag-o,  etc.,  Ry. 
Co.  (Iowa.  18%)  774. 

DRUNKENNESS. 

Expulsion  of  drunken  passenger. 
Edgerly  v.  Union  St.  R.  Co. 
(N.  H.  1893)  795. 

Refusal  of  carrier  to  carry  in- 
toxicated person,  271. 

DUE  PROCESS  OP  LAW. 

Elevators,  157. 
Missouri   Pac.  R.  Co.  v.  State 
of  Nebraska  ex  rel.  Board  of 
Transportation    (164  U.   S. 
403)  157. 

EASEMENTS. 

\'erbal  contract  by  railroad  to 
maintain  switch  for  benefit  of 
shipper. 

Warner  v,  Texas  &  P.  R.  Co. 
(U.  S.)  696. 

BATING  HOUSES,  488. 

EFFECT  OF  CONTRIBUTORY 
NEGLIGENCE. 

Where  those  in  charge  of  engine 
could  have  seen  danger. 
Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V,  Lewis  (Kv.)  333. 


EJECTION  OF  PASSEN- 
GERS. 

See  Carriers  of  Passengers. 

ELECTION. 

Eminent  domain,  499. 
Fries  v.  Wheeling  &  L.  E.  Ry. 
Co.  et  al.  (Ohio)  489. 

ELECTRIC  ROAD. 
See  Street  Railways. 

ELEVATED  RAILROADS. 

Release  by  abutting*  owner. 
Wood  z/.  Metropolitan  El.  Ry. 
Co.  (N.  Y.  1897)  788. 

ELEVATORS. 

A   statute  authorizing  a    state 
board  of  transportation  to  re- 
quire  a   railway   company  to 
surrender  a  part  of  its  land 
for  the   purpose    of   building* 
and  maintaining  an  elevator 
by  private   individuals,    held 
unconstitutional. 
Missouri  Pac.  R.  Co.  v.  State 
of  Nebraska  ex  rel.  Board 
of  Transportation  (164  U.  S. 
403)  157. 
Due  process  of  law,  157 
Missouri  Pac.  R.  Co.  v.  State 
of  Nebraska  ex  rel.  Board 
of  Transportation  (164  U.  S. 
403)  157. 
Eminent  domain. 

Missouri  Pac.  R.  Co.  v.  State 
of  Nebraska  ex  rel.  Board 
of  Transportation  (164  U.  S. 
403)  157. 
Statutes  requiring  railroad  com- 
pany to  permit  individuals  to 
maintain    a   private  elevator 
on  its  land,  157. 

EMINENT  DOMAIN. 

Action  for  the  value  of  the  land, 

500. 
Appropriation  of  land  by  con- 
sent of  owner. 

Fries  v.  Wheeling  &  L.  E.  Ry. 
Co.  et  al.  (Ohio)  489. 
Ascertainment  of  market  value. 
Becker   v.   Philadelphia  &  R. 
T.  R.  Co.  (Pa.  St.)  174. 
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Assessment  of  damag'es. 

Becker  v,  Philadelphia  &  R. 
T.  R.  Co.  (Pa.  St.)  174. 
Curtesy,  500. 

Discontiuuance  of  condemnation 
proceedings. 

Andrus  v.  Bay  Creek  Ry.  Co. 
(N.  J.  1897)  780. 
Election,  499. 
Fries  v.  Wheeling  A  L.  E.  Ry. 
Co.  ef  al,  (Ohio)  489. 

Elevators. 
Missouri  Pac.  R.  Co.  v.  State 
of  Nebraska  ex  rel.  Board 
of  Transportation  (164  U.  S. 
403)  157. 

Interest  on  damages  in  condem- 
nation proceedings. 
Becker  v.   Philadelphia  A  R. 
T.  R.  Co.  (Pa.  St.)  174. 

Landowner  permitting  railroad 
to  take  possession  of  his  land, 
499. 

Liability  of  purchaser  of  rail- 
road for  unpaid  condemna- 
tion money. 

Missouri  Pac.  Ry.  Co.  v.  Hen- 
rie  (Kan.  1896)  790. 

Recovery  for  loss  of  profits. 
Becker  v.   Philadelphia  A  R. 
T.  R.  Co.  (Pa.  St.)  174. 

Recovery  of  expenses  of  litiga- 
tion. 

Andrus  v.  Bay  Creek  Ry.  Co. 
(N.  J.  1897)  780. 

Statute  providing  that  a  rail- 
road company  might  pay  into 
court  the  amount  of  an  unsat- 
isfactory award  when  an  ap- 
peal has  been  taken,  and 
thereupon  build  a  turppike 
crossing,  was  held  unconstitu- 
tional. 

Harrisburg,  etc..  Turnpike 
Road  Co.  V,  Harrisburg,  etc., 
Ry.  Co.  (Pa.  18%)  780. 

Taking  of  personal  property. 
Becker   v.   Philadelphia  A  R. 
T.  R.  Co.  (Pa.  St.)  174. 

Trespass,  499. 

Waiver  of  remedies  by  owner, 
500. 


See  Expert  and  Opinion  Evi* 

dence. 
Hearsay  Evidence. 
Conversation  res  gestae, 

St.  Louis,  etc.,  R.  Co.  v.  Green- 
thai  (C.  C.  A.  8th  Cir.  1896) 
261. 
Description  of  crossing  and  ad- 
missibility of  opinion  evidence 
as  to  the  relative  dangers  of 
places  to  stop,  look  and  listen. 
Cookson  V,  Pittsburg  A  W.  R. 
Co.  (Pa.)  340. 
Error  in  not  granting  an  order 
for  the  production  of  papers 
is  harmless  if  the  evidence  is 
obtained  in  another  manner. 
Parker  v.  South   Carolina  A 
G.  Ry.  Co.  (S.  Car.)  731. 
Fires  caused  by  engines. 
Finkelston    v.   Chicago,  etc., 
R.  Co.  (Wis.)  193. 

Pedigree  of  Trotting  Horse. 

In  action  for  injuries  to  horse. 
Pittsburg  C.  C.  &  St.  L.  Ry. 

Co.  V.  Sheppard  (Ohio)  528. 
Proof     of     husband's     circum- 
stances and   financial   condi- 
tion. 
Thoresen  v.  La  Crosse  City  R, 

Co.  (Wis.)  102. 

EXEMPLARY  DAMAGES. 

Ejection  of  passengers. 
Atchison,  etc.,  R.  Co.  r.  Long 
(Kan.  App.  1897)  774. 

EXEMPTION  FROM  SPECIAL' 
ASSESSMENTa 

Ford  V,  Delta  A  Pine  Land  Co. 
(Sup.  Ct.  U.  S.  1897)  395. 

EXEMPTION    FROM    TAXA- 
TION. 

Not  limited  to  property  used  for 

railway  purposes. 

Milwaukee  Electric  Railway 
&  Light  Co.  v.  City  of  Mil- 
waukee (Wis.)  411. 

Railroads. 

Exemption  does  not  extend  to 
property  not    necessary   to 
railroad's  business. 
Ford  V.  Delta  A  Pine  Land 
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EXEMPTION    FROM   TAXA-   FELLOW    SERVANTS  —  OP- 
TION— Continued.  tinned. 


Co.   (Sup.  Ct,  U.  S.  1897) 

395. 
Exemption   from    special    as- 
sessments. 
Ford  V.  Delta  &  Pine  I;and 

Co.    (Sup.  Ct.  U.  S.  1897) 

395. 

EXPERT  AND  OPINION  EVI- 
DENCE. 

Blondel   v.  St.  Paul  City  R. 

Co.  (Minn.)  272. 
Car  wheels. 
Pittsburg,  C.  C.  &  St.  L.  Ry. 

Co.  V,  Sheppard  (Ohio)  528. 

EXPROPRIATION  OF  RAIL- 
WAY  PROPERTY. 

Kansas    City,    etc.,   R.    Co.    v, 
Vicksburg,  etc.,  R.  Co.   (La.) 
212. 

FAILURE  TO  GIVE  STATU- 
TORY SIGNALS. 

Commonwealth  v.  Louisville  & 
N.  R.  Co.  (Ky.)  61. 

FARES. 

See  Tickets  and  Fares, 

FELLOW  SERVANTS. 

Character  of  negligent  act. 
Jackson  v.  Norfolk  &  Western 
R.  Co.  (W.  Va.)  455. 
Conductor  and  brakeman. 
Jackson  v.  Norfolk  &  Western 
R.  Co.  (W.  Va.)  455. 
Conductor  and  foreman. 
Denver  &  R.  G.  R.  Co.  v,  Sipes 
(Colo.)  605. 
Duty  of  master  as  to  competent 
fellow  servants. 
Oliver  v,  Ohio   River  R,    Co. 
(W.  Va.  18%)  784. 
Machinists,  614. 
Machinist's  helper. 
Thompson  v.  Chicago  &  E.  R. 
Co.  (Ind.)  611. 
Mechanic,  614. 

Presumption      of      negligence 
where  plaintiff  has  not  shown 
himself  free  from  fault. 
Florida  Cent.  &  P.  R.  Co.  v, 
Burney  (Ga.)  543. 


Retroactive  eifect  of  statutes. 
Rittenhouse  v,  Wilmington  St. 
Ry.  Co.  (N.  C.  1897)  784. 
Section  boss  and  hands,  600. 
Martin  v,  Atchison  T.  &  S.  F. 
R.  Co.  (Sup.  Ct.  U.  S.,  1897) 
600. 
Test  of  master's  liability  for  act 
of  fellow  servant. 
Jackson  v,  Norfolk  &  Western 
R.  Co.  (W.  Va.)  455. 
Vice  principal. 
Jackson  v.  Norfolk  A  Western 
R.  Co.  (W.  Va.)  455. 
Who  are. 
Jackson  v,  Norfolk  &  Western 
R.  Co.  (W.  Va.)  455. 

FENDERS. 

Validity  of  ordinance  regarding. 
State   V,   City  of    Cape    May 
(N.J.)  511. 

FIRES. 

Burden  of  proof  as  to  negligence 
of    railroad  where    origin  of 
lire  has  been  fixed  upon  it. 
Patteson  v.  Chesapeake  &  O. 
R.  Co.  (Va.)  389. 

Constitutionality  of  statute  mak- 
ing railroad  companies  liable 
for  all  damages  by  lire,  387. 

Dannages. 

Evidence  as  to  view  of  trees 
destroyed  by  fire. 
Missouri,   etc.,    Ry.    Co.    v. 
Lycan  (Kan.  1897)  781. 
Injury  to  trees  by  fires  caused 
by  locomotives. 
Missouri,     etc.,     Ry.     Co.    v. 
Lycan  (Kan.  1897)  781. 
Liability  of  carrier  for  loss  of 
freight  by  fire  from  failure  to 
ship  in  time. 

Hernsheim  v,  Newport  News, 
etc.,  Co.,  (Ky.  18%.)  772. 
Negligence   in  failure  to  burn 
oflF  right  of  way. 
Missouri,     etc.,     Ry.    Co.     v, 
Lycan  (Kan.  1897)  781. 
Origin  of  the  fire  and  negligence 
of  railroad,  question  for  jury. 
Patteson  v,  Chesapeake  <&  O. 
R.  Co.  (Va.)  389. 
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PIRBS—  Continued, 

Validity  of  statutes  making 
every  railroad  responsible 
in  damages  for  property  de- 
stroyed by  fire  originating 
from  its  locomotives,  and  de- 
claring such  corporations  to 
have  an  insurable  interest  in 
property  along  their  routes. 
St.   Lrouis   &    S.  F.    R.  Co.    v, 

Mathews    (Sup.  Ct.    U.    S., 

1897)  361. 

PIRBS  CAUSED  BYBNGINBS 
193-206. 

Evidence  to  show  that  fire  was 
caused  by  sparks  from  the 
engine. 

Finkelston  v,  Chicago,  etc., 
R.  Co.  (Wis.)  193. 

Sufficiency  of  evidence,  193-206. 

PliOODS. 

Damage  to  land  caused  by  over- 
flow of  water  arising  from  the 
construction  of  railroad. 
Parker  v,  Norfolk  &  C.  R.  Co. 
(N.  Car.)  716. 

FORCIBLE  ENTRY  TO  CON- 
DEMN LAND  WTIONG- 
PULLY  TAKEN  BY  A 
RAILROAD,  500. 

FRAUDS,  STATUTE  OF. 

Agreement  by  railroad  to  stop 

at  particular  place,  715. 
Verbal    agreement     as    to    the 

location  of  stations,  715. 
Verbal  contract  by  railroad  to 

maintain  switch  for  benefit  of 

shipper,  714. 

Warner  v.  Texas  &  P.  R.  Co. 
(U.  S.)  696. 

FREIGHT. 

See  Carriers  of  Goods. 

FRIGHTENING  HORSES,  501. 

Crossings. 

Engine  under  excessive  and 
unnecessary  pressure  of 
steam. 

Louisville  N.  A.  &  C.  Ry.  z/. 
Schmidt  (Ind.)  571. 
Street  railways. 
Fie  welling  v.  Lewiston  &  A. 
H.  R.  Co.  (Me.)  501. 


GATES. 

See  Stocky  Injuries  to. 

Although   gates    were    up    and 
flagman  absent. 
Walker  et  at,  v,  Kinnare  (C. 
C.  A.  7th  Cir.  18%)  63. 
Defective  gates. 
Texas,  etc.,  Ry.  Co.  v,  Bigham 
«Tex.  18%)  791. 
Validity  of  ordinance    compel- 
ling  railway  to   keep  watch- 
man and  gates. 
Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V,  Town  of  Crown  Point 
(Ind.)  324. 

GAUGE. 

Change  of  gauge  fixed  by  char- 
ter. 

Walker  v.  City  of  Denver  (C. 
C.  A.  8th  Cir.  18%)  206. 

HEARSAY  EVIDBNOK. 

Hearsay  evidence  of  what  plain- 
tiff said  to  physician  in  action 
for  injuries  to  passenger. 
Webber  v.  St.  Paul  City  Ry. 
Co.  (Minn.  1897)  775. 

HIGHWAYS, 

Duty  of  railway  company  to  re- 
store highway. 

L^eitch  V,  Chicago,   etc.,   Ry. 
Co.  (Wis.  18%)  782. 
Obstruction  of  highway  by  rail- 
way company. 

Knowles   v,  Pennsylvania  R. 
Co.  (Pa.  18%)  781. 
Right  of  individual   to   recover 
damages    for  obstruction   by 
railway. 

Knowles  v,   Pennsylvania  R. 
Co.  (Pa.  18%)  781. 
Right  of  street  railroad  in,  110, 
113. 

HORSES. 
See  Frightening  Horses, 

IMPUTABLE  NEGLIGENCE. 

Children. 
Gunn   V,  Ohio  River  R.   Co. 
(W.  Va.)  275. 
Negligence  of  mother,  question 
for  jury. 

Green  v,  Chicago  &  W.  M.  R. 
Co.  (Mich.)  317. 
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INFANTS. 
See  Children, 

INJURIES. 

See  Release. 
Trespasser, 

INSANE  PERSONS,  266. 

INSANITY. 

Injury  to  passenger  by  insane 
person. 

St.     Louis,     etc.,    R.    Co.    v, 
Greenthal  (C.  C.  A.  8th  Cir. 
1896)  261. 
Refusal  of  carrier  to  carry  in- 
sane person,  271. 

INSOLVENCY. 

Filing  of  claim  against  insol- 
vent. 
Southern  R.  Co.  v,  Carnegie 

Steel  Co.  Limited  (C.  C.  A. 

4th  Cir.,  1896)  420. 
J*riority  of  supply  debts. 

Southern  R.  Co.   v,  Carnegie 

Steel  Co.  Limited  (C.  C.  A. 

4th  Cir.  18%)  420. 
ISight  of  supply  creditor  where 
there  has  been  a  diversion  of 
assets. 
Southern  R.  Co.   v,  Carnegie 

Steel  Co.  Limited   (C.  C.  A. 

4th  Cir.  1896)  420. 

INSTRUCTIONS. 

Contributory  negligence. 
Mobile  &  O.  R.  Co.  v,  Wilson 
(C.  C.  A.  7th  Cir.  1896)  97. 

INTERSTATE  COMMERCE. 

Constitutionality  of  city  license 
tax  where  railroad  is  engaged 
in  interstate  commerce. 
Alabama  G.  S.  R.  Co.  v.  City 
of  Bessemer  (Ala  )  410. 

JOINT  USE  OP  TRACKS. 

Union  Pac.  Ry.  Co.  v,  Chicago, 
etc.,  Ry.  Co.  (163  U.  S.  564)  2. 

JURISDICTION. 

See  United  Slates  Courts, 
Death  caused  by  acts  committed 
without  the  state. 
Rudiger  v,  Chicago,  etc.,  R. 
Co.  (Wis.)  50. 


JURISDICTION— r<7«//«tt<?(/. 

Jurisdiction  of  state  court  where 

federal    court  has   possession 

of  property  of  street  railway. 

City  of  Lincoln  v,  Lincoln  St. 

Ry.  Co.  (18%)  788. 

LAWS  OP  THE  ROAD. 

See  Street  Railroads, 

Street  railways. 
Flewelling   v,  Lewiston  &  A. 
H.  R.  Co.  (Me.)  501. 

LEASE. 

Landlord's     lien     upon    rolling 
stock  of  leased  railroad. 
Trust  Co.  of  North  America  v. 

Manhattan  Trust  Co.  (C.  C. 

A.,  8th  Cir.  1896)  220. 

LICENSE. 

See  Exemption/rom  Taxation, 

Constitutionality  of  city  license 
tax  where  railroad  is  engaged 
in  interstate  commerce. 
Alabama  G.  S.  R,  Co.  v.  City 
of  Bessemer  (Ala.)  410. 

Power  of  municipality  to  impose 
license  tax. 

Alabama  G.  S.  R.  Co.  v.  City  of 
Bessemer  (Ala.)  410. 

LIEN. 

Landlord's    lien     upon    rolling 
stock  of  leased  railroad. 
Trust  Co.  of  North  America 
V,  Manhattan  Trust  Co.  (C. 
C.  A.,  8th  Cir.  18%)  220. 

LIGHTING  STATION,  186. 

LIMITATION  OP  ACTIONS. 

Appropriation  proceedings. 
Fries  v.  Wheeling  &  L.  E.  Ry. 
Co.  et  al,  (Ohio)  489. 
Damage  to  land  caused  by  over- 
flow of  water  arising  from  the 
construction  of  railroad. 
Parker  v.  Norfolk  &  C.  R.  Co. 
(N.  Car.)  716. 

LIVE  STOCK. 

See  Carriers  of  Live  Stock, 
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LOOAIi  ASSESSMENTS. 

Validity  of  assessment  on  rail- 
road for  street  improvement. 
Illinois  Cent.  R.  Co   v.  City  of 

Kankakee  (111.)  417. 
City     of    New     Whatcom    z/. 

Bellingrham  Bay  &  B.  C.  R. 

Co.  (Wash.)  419. 

LOOKOUT    AT   REAR    OF 
OAR. 

Cookson  V,  Pittsburgh  &  W.  R. 
Co.  (Pa.)  339. 

LOOK  OUT  ON  REAR  OF 
OAR,  318. 

LOOK  OUT  ON  REAR  OF 
TRAIN. 

Green  v,  Chicago,  etc.,   R.   Co. 
(Mich.)  317. 

MAIL-BAQS. 
Persons  struck  by,  486-487. 

MANDAMUS. 

Increasing    number  of    trains, 

260. 
Maintenance  of  terminals, 

Sherwood  et  al.  v,  Atlantic  & 
D.  R.  Co.  (Va.)  670. 
Mixed  train,  259. 
Railroad      compelled      to      run 

trains,  258. 
Stopping  trains  at  stations,  258. 
Whether    a    railroad    company 

may   be  forced   -to  operate  a 

passenger  instead  of  a  mixed 

train  by  tnandantus , 

People   V,   St.  Louis,  etc.,  R. 
Co.  (111.)  241. 

MANDAMUS  TO  COMPEL 
CONSTRUCTION  OR  OPER- 
ATION, 667-669. 

MASTER  AND  SERVANT,  59. 

See  Fellow  Servants. 
Appliances  that  are  ordinarily  or 

generally  used  are  all  that  a 

master  is  required  to  furnish. 

Shadford  v.  Ann  Arbor  St.  Ry. 

Co.  (Mich.)  584. 
Assumption  of  risk. 

Rittenhousez/.  Wilmington  St. 
Ry.  Co.  (N.  C.  1897)  783. 


MASTER   AND    SERVANT  — 

Continued, 

Reese  v.  Wheeling,  etc.,  R.  Co* 

(W.  Va.  18%)  783. 
Oliver  v.  Ohio  R.  Co.  (W.  Va* 
18%)  783. 
Assumption    of    risk   from    ob^ 
structions. 

Erslew  v.  New  Orleans  &.  N^ 
E.  R.  Co.  (La.)  436. 
Authority  of  servants  to  eject 

trespassers,  59. 
Best  appliances,  584. 
Shadford  v.  Ann  Arbor  St.  Ry* 
Co.  (Mich.)  584. 

Contributory  Negligence. 

Assumption  of  risk  in  carrying- 
ties. 

Lee  z/.  Chesapeake,  etc.,  R* 
Co.  (Ky.  1897)  783. 
Employee  killed    by   a   train, 
which  he  could  have  seen  for- 
a  mile  before  it  reached  him.. 
Fisher  v,  Lrouisville,  etc.  Ry* 
Co.  (Ind.  1897)  782. 
Injury  to  employee  by  obstruc- 
tions near  track. 
New  York,C.  &  St.  L.  R.  Co* 
V,  Ostman  (Ind.)  588. 
Knowledge    of    defective   ap- 
pliances. 

Parker  v.  South  Carolina  Sl 
G.  Ry.  Co.  (S.  Car.)  731. 
Sufficiency  of  complaint, 
lyouisville,   etc.,  Rv.  Co.   tr* 
Howell,  (Ind.  1896)  783. 
Voluntary  assu^nption  of  dan- 
gerous risk. 

Rittenhouse  v,  Wilmington, 
St.  Ry.  Co.  (N.  C.  1897)  783. 
Wilfully  encountering  known 
dangers. 

Reese  v.  Wheeling,  etc.,  R* 
Co.  (W.  Va.  18%)  783. 
Duty  of  master  as  to  competent 
fellow  servants. 
Oliver  v.  Ohio  River  R.  Co* 
(W.  Va.  18%)  783. 
Employee    voluntarily    placing^ 
-  himself  in  dangerous  position* 
Atchison,  T.  &  S.  F.  R.  Co.  »* 
Tindall  (Kan.)  557. 

Fellow  Servants. 

Retroactive  effect  of  statutes* 
Rittenhouse  v,  Wilmington 
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MASTBR   AND    SBBVANT  — 

Continued, 

St.  Ry.  Co.  (N.  C.  1897)  784. 
Injury  caused  by  defective  ma- 
chinery of  a  handcar. 
Clare  v.  New  York  &  N.  E.  R. 
Co.  (Mass.)  76.     ' 
Injury  in  coupling  cars. 

Smith  V.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa)  78. 
Injury  incurred  while  violating 
orders  of  master. 
Rittenhouse  v,  Wilmington  St. 
Ry.  Co.  (N.  C.  1897)  784. 
Injury  to  employee  by  obstruc- 
tions near  track. 
New  York,  C.  &  St.  L.  R.  Co. 
V,  Ost^ian  (Ind.)  588. 
Knowledge  of  defective  track. 
Atchison,  T.  &  S.  P.  R.  Co.  v, 
Tindall  (Kan.)  557. 
Measure  of  master's  duty. 
Oliver   v,  Ohio  River   R.  Co. 
.     (W.  Va.  18%)  783. 

Negligence. 

Defective  appliances. 
Louisville,   etc.,   Ry.  Co.  v, 
Howell  (Ind.  1896)  786. 
Employee  injured  on  track. 
Fisher  v.  Louis ville,etc.,  Ry. 
Co.  ()nd.  1897)  785. 
Employee  struck  by  a  lump  of 
coal  thrown  from  an  engine. 
Anderson  v.  Union  Pac.  etc., 
R.  Co.  (Colo.  18%)  786. 
Evidence. 
Atchison,    etc.,    R.    Co.    z/. 
Green  (Kan.  1897)  786. 
Negligence    of     engineer    in 
stopping  train  before  he  was 
signaled. 
De  Whirst  v,  Boston,  etc., 

R.  Co.  (Mass.  1897)  785. 
Reese  v.  Wheeling,  etc.,  R. 
Co.  (W.  Va.  18%)  786. 
Notice  of  defective  cars. 
Meyers  v,  Ulinois  Cent.  R. 
Co.  (La.  18%)  786. 
Obstructions  near  track,  injury 

to  employee  by,  588. 
Presumption  in  action  for  injury 
to  employee. 

Atchison,  T.  &  S.  F.  R.  Co.  v. 
Tindall  (Kan.)  557. 
Presumption      of      negligence 

6  (N.  s.)  A.  &  E.  R.  Cas.— 52 


MASTBB   AND    3BBVANT — 

Continued. 

where  plaintifP  has  not  shown 
himself  free  from  fault. 
Florida  Cent.  &  P.  R.  Co.  v, 
Burney  (Ga.)  543. 

MBASURB  OF  DAMAGES. 

Damage  to  land  by  overflow  of 
^vater 

Parker  v.  Norfolk  &  C.  R.  Co. 
(N.  Car.)  716. 
Death  by  wrongful  act. 
Chesapeake,  etc.,   Ry.   Co.  v. 
Lang's  Atim'r  (Ky.  18%)  779. 
Walker   v.  Lake  Shore,   etc., 
Ry,  Co.  (Mich.  1897)  779. 

S^OHANIO'S  LIENS. 

Construction  of  South   Carolina 
statute. 

Greenwood,   etc.,    Ry.   Co.   v, 
Strang  (18%)  788. 

MEOHANIO'S     LIENS     ON 
BAHiBOADS. 

Construction  of  South  Carolina 
statute. 
Greenwood,   etc..    Ry.   Co,   v. 

Strang  (18%)  788. 

MOKTALITT  TABLES. 

Error  of  court  in  charging  as  to 
the  methods  of  using  mortality 
and  annuity  tables. 
Florida  Cent.  &  P.   R.  Co.  v, 
Burney  (Ga.)  543. 

MOBTaAQE. 

Priority  of  claims  for  supplies 
over  mortgage  debts. 
Southern    Ry.   Co.  v*   Adams 
(18%)  790. 

MUNICIPAL     CORPORA- 
TIONS. 

See  Railroads  in  Streets, 
Street  Railways, 

Constitutionality  of  city  license 
tax  where  railroad  is  engaged 
in  interstate  commerce. 
Alabama  G.  S.  R.  Co.  v.  City 
of  Bessemer  (Ala.)  410. 

Power  of  city  to  enact  an  ordi- 
nance  to    compel     passenger 
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MUNICIPAL    CORPORA- 
TIONS—C(7«/j>i«^rf. 

<;ars  operated  by  trolley  or 
"electric  power  to  come  to  full 
stop  before  crossing*  intersect- 
ing streets. 

Cape  May,  D.  B.  &  S.  P..R. 
Co.  V,  City  of  Cape  May,  329. 

Power  of  city  to  control  street 
railways. 

Cape  May,  D.  B.  &  S.  P.  R. 
Co.  V,  City  of  Cape  May,  329. 

Power  of  municipality  to  impose 
license  tax. 

Alabama  G.  S.  R.  Co.  v.  City 
of  Bessemer  (Ala.)  410. 

Regulation  controlling  street 
railways,  510-518. 

Validity  of  ordinance  compell- 
ing railway  to  keep  watchman 
and  gates. 

Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V,  Town  of  Crown  Point 
(Ind.)  324. 

NAVIGABLE  WATERS. 

Obstruction  of  navigable  water 
by  railway  bridge. 
Jones  V,  St.  Paul,  etc.,  Ry.  Co. 
(Wash.  18%)  789. 

NEGLIGENCE. 

See  Carriers  of  Live  Stock. 

Carriers  of  Passengers, 

Children, 

Contributory  Negligence, 

Coupling  Cars, 

Crossings, 

Master  and  Servant, 

Railroads  in  Streets, 

Stock, 

Street  Railways, 

Trespasser, 

.    Burden  of  proof. 

Parker  v.  South  Carolina  &  G. 
Ry.  Co.  (S.  Car.)  731. 
Burden  of  proof  as  to  negligence 
of  railroad  where  origin  of  fire 
has  been  fixed  upon  it. 
Patteson  v,  Chesapeake  &  O. 
R.  Co.  (Va.)  389. 
Corroborative  testimony. 
Illinois  Cent.  R.  Co.  v,  Mizell 
(Ky.)  337. 


NEGLIGBNCB— Cb«//«»^^. 

Defective  gates. 

Texas,  etc.,  Ry.  Co.  v.  Big-ham 
(Tex.  18%)  791. 
Duty  of  engineer  to  keep  careful 

lookout  on  track. 

Gunn  t/.   Ohio    River  R.   Co. 
(W.  Va.)  275. 
Duty  of  engineer  where  infant 

appears  on  track. 

Gunn   V.   Ohio   River   R.  Co. 
(W.  Va.)  275. 
Duty  of  railroad  to  lookout  on 

rear  of  train. 

Green  v,  Chicago  &  W.  M.  R. 
Co.  (Mich.)  317. 
Eating-houses,  488. 
Injuries  ca  used   by   things 

thrown  from  car,  486. 
Injuries    while    loading  or  un- 
loading cars,  488. 

Obstructions. 

Assumption  of  risk  from  ob- 
structions. 

Erslew  v.  New  Orleans  &  N, 
E.  R.  Co.  (La.)  436. 
Railroad  company  permitting 
an  electric  car  company  to 
place  wires  over  its  track  in 
such  a  manner  as  to  injure 
its  servants. 

Erslew  v.  New  Orleans  & 
N.E.  R.  Co.  (La.)  436. 
Obstructions  near  track,  588. 
New  York,  C.  &  St.  L.  R.  Co. 
V,  Ostman  (Ind.)  588. 

Passenger  injured  by  trunk 
falling  on  him  while  he  was 
passing  to  the  eating  house 
from  a  train. 

Duvernet  v,  Morgan's  Louisi- 
ana &  T.  R.  R.  &  S.  S.  Co. 
(La.)  483. 
Person  injured    by  removal  of 

trunk,  487. 
Person  struck  by  mail-bag,  487. 
Presumption  in  action  for  injury 
to  employee. 

Atchison,  T.  &  S.  F.  R.  Co.  v, 
Tindall  (Kan.)  557. 
Presumption    of  negligence 
where  plaintiff  has  not  shown 
himself  free  from  fault. 
Florida  Cent.  &  P.  R.  Co.  v, 
Burney  (Ga.)  543. 
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Provision  that  shipper  shall 
give  notice  of  injury  to  stock 
to  some  officer  or  agent  of  the 
company  before  animals  are 
removed. 
Baxter  v.  LouisviDe,  N.  A.  & 

C.  Ry.  Co.  (111.)  618. 
Kansas  &  A.  V.  Ry.  Co.  ei  aL 

V.  Aj^T^  (Ark.)  628. 

Question  of  Law  and  Fact  and 
Reverse. 

Restarting-  car  after  accident. 
McDivitt  V,  Des  Moiires  St. 
R.  Co.  (Iowa)  106. 
Rebuttal     of     presumption     of 
negligence  <piestion  for  jury. 
0*Conner  v,   Scranton    Trac- 
tion Co.  (Pa.)  650. 

OBfiTRUOTIONS. 

Assumption  of  risk  from  ob- 
structions. 

Erslew  v.  New  Orleans  &  N. 
E.  R.  Co.  (La.)  436. 

Railroad  company,  permitting 
an  electric  car  company  to 
place  wires  over  its  track  in 
such  a  manner  as  to  injure  its 
servants. 

Erslew  v.  New  Orleans  &  N. 
E.  R.  Co.  (La.)  436. 

OBSTRUCTIONS   NEAR 
TRACK. 

New  York,  C.  &  St.  L.  R.  Co.  v, 
Ostman  (Ind.)  588. 

ORDINANCES. 

See  Street  Railways, 

Fender  necessary. 
State  V.    City    of  Cape   May 
(N,  J.)  511. 

Ordinance  reg^ulating  speed. 
Washington  Southern  R.  Co. 
V,  Lacey  (Va.  1897)  782. 

Power  of  city  to  enact  an  ordi- 
nance to  compel  passenger 
cars  operated  by  trolley  or 
electric  power  to  come  to  a 
full  stop  before  crossing  inter- 
secting streets. 
Cape  May,  D.  B.  &  S.  P.  R. 
Co.  V,  City  of  Cape  May,  329. 

Validity  of   ordinance   compel- 


ORDINANCBS— a7»/z««^rf. 

ling  railway  to  keep  watchman 

and  gates. 

Pittsburgh,  C.  C.  &  St.  L.  R. 

Co.  V,  Town  of  Crown  Point 

(Ind.)  324. 

PARTIES  TO  ACTION. 

Proper    plaintiff    in    action    to 
deliver. 

Louisville,  etc.,  Co.  v,  Allgood 
(Ala.)  771. 

PASSENGERS. 

See  Carriers  of  Passengers, 
Street  Railways, 

PHYSICIANS     AND     S  U  R- 
GEONS. 

Estimating     doctor's     bill     in 

damages. 

Parker  v.  South    Carolina   & 
G.  Ry.  Co.  (S.  Car.)  731. 
Hearsay     evidence     of     what 

plaintiff  said  to  physician  in 

action  for  injuries  to  passen- 

firer. 

Webber  v,  St.  Paul  City  Ry. 
Co.  (Minn.  1897)  775. 

PLATFORMS. 

See  Carriers  of  Passengers, 
Street  Railways, 
Lighting*  platforms. 
Louisville    &    N.    R.   Co.    v, 
Ricketts,  (Ky.)  186. 

PLEADING. 

A  complaint  alleging  a  failure 
to  give  signals,  sufficiently  al- 

•  leges  negligence  of  defendant 
in  an  action  for  injuries  at  a 
crossing ;  and  a  g'eneral  alle- 
gation of  freedom  from  fault 
is  a  sufficient  denial  of  plaint- 
iff's contributory  negligence ; 
but  it  must  affirmatively  ap- 
pear in  the  complaint  that  the 
negligence  of  the  defendant 
was  the  proximate  cause  of 
plaintiff's  injury. 
Baltimore  &  O.  S.  W.  R.  Co.  v. 
Young  (Ind.)  349. 

Declaration  in  action  to  recover 
for  injuries  to  live  stock  de- 
fective, in  not  averring  com- 
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VlMIiiymOr—Continued. 

pliance  with  condition  prece- 
dent in  contract. 
Baxter  v.  Louisville  N.  A.  & 

C.  Ry.  Co.  (111.)  618. 
Demurrer. 
Baxter  v,  Louisville  N.  A.  & 

C.  Ry.  Co.  (111.)  618. 

Parties  to  Action. 

Proper  plaintiff  in  action  for 
injury  to  freight. 
Waters  v.   Mobile,   etc.,   R. 
Co.  (Miss.  1897)  771. 
Proper  plaintiff  in  action  to 
deliver. 

Lrouisville,  etc.,  Co.  v.  All- 
good  (Ala.)  771. 

Whether  the  Declaration  Need 
Negative  Contributory  Negli- 
gence, 353. 

Averments  in  lieu  of  direct 
negation  of  contributory 
negligence,  359. 

Freedom  from  contributory 
negligence  shown  by  facts, 
358. 

"Negativing  in  general  terms, 
360. 

Plaintiff  must    negative  con- 
tributory negligence,  357. 
Power  of  legislature  to  exempt 

property. 

Milwaukee  Electric    Railway 
8l  Light  Co.  V.  City  of  Mil- 
waukee (Wis.)  411. 
Priority  of  supply  debts. 

Southern  R.  Co.  v.  Carnegie 
Steel  Co.,  Limited  (C.  C.  A. 
4th  Cir.  18%)  420. 

PRODUCTION     OF    DOCU- 
MENTS. 

Error  in  not  granting  an  order 
for  the  production  of  papers  is 
harmless  if  the  evidence  is  ob- 
tained in  another  manner, 
Parker  v.  South  Carolina  &  G. 
Ry.  Co.  (S.  Car.)  731. 

PROXIMATE]  CAUSE. 

Boarding  moving  car. 

Distler  v.  Long  Island  R.  Co. 
(N.  Y.)  235. 
Omission  of  statutory  signals  as 

proximate  cause  of  injury. 


PROXIMATE     CAUSE  —  Con- 

Hnued. 

Illinois  Cent.  R.  Co.  v.  Mizel 
(Ky.)  337. 
Proximate   cause  of  injury    to 
I,—  passenger      alighting      from 
moving  train. 

Gulf,  etc.,  Ry.  Co.  v.  Rowland 
(Tex.  1897)  775. 
Stopping  vehicle  in  such  close 
proximity  to  track  that  a  pass- 
ing car  collided  with  it. 
Bedford   v,   Spokane  St.   Ry. 
Co.  (Wash.  1896)  795. 

PUBLIC  LAND. 

Bona  fide  purchaser. 
Winona,  etc.,  R.  Co.  v.  United 
States  (1897)  790. 

QUESTIONS   OF   LAW  AND 
FACT. 

Contributory  Negh'gence. 

Cook  son  v.  Pittsburgh  &  W. 

R.  Co.  (Pa.)  340. 
Illinois     Cent.     R.     Co.    v, 
Mizell  (Ky.)  337. 
Person    injured    in  boarding 
train   by  passing  over  the 
sloping  part  of  the  platform 
instead  of  going  down  the 
steps. 
Rathgebe  v.  Pennsylvania 

R.  Co.  (Pa.)  288. 
Thoresen  v.  La  Crosse  City 
R.  Co.  (Wis.)  101. 
Contributory  negligence  of  pas- 
senger on  street  car. 
Blondel   v.   St.   Paul  City  R. 
Co.  (Minn.)  272. 
Expert  testimony. 
Blondel  v,   St.  Paul  City  R. 
Co.  (Minn.)  272. 

Negligence. 

Restarting  car  after  accident. 
McDivitt  V,  Des  Moines  St. 
R.  Co.  (Iowa)  106. 
Negligence  of  mother  of  injured 
child. 

Green  v,  Chicago  &  W.  M.  R. 
Co.  (Mich.)  317. 
Negligence  resulting  in  injury 
to    passenger,     question     for 
jury. 

Chicago  City  Ry.  Co.  v,  Dena- 
more  (111.  1896)  794. 
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QUESTIONS  OF  LAW   AND 
FACT—  Continued, 

Orificin  of  the  fire  and  neg-lif^ence 
of  railroad,  question  for  jury. 
Patteson  v,  Chesapeake  &  O. 
R.  Co.  (Va.)  389. 
Question  of  action  called  for 
from  railroad  in  emerg-ency  to 
secure  the  safe  running  of 
trains. 

Sprague  v.  New  York  &  N.  ^. 
R.  Co.  (Conn.)  638. 
Reasonableness  of  regulations. 
Gregory  v,  Chicago,  etc.,  Ry. 
Co.  (Iowa  18%)  775. 
Rebuttal  of  presumption  of  neg- 
ligence. 

O'Conner  v,  Scranton    Trac- 
tion Co.  (Pa.)  650. 
Stopping    at    station  a  reason- 
able time,  193. 

RAILROAD  COMPANY. 

Death  by  wrong^ful  act. 
Rudiger  v,   Chicago,  etc.,  R. 
Co.  (Wis.)  50. 

RAILROADS. 

Change  of  g'auge  fixed  by  char- 
ter. 

Walker    v.    City    of    Denver, 
(C.  C.  A.  8th  Cir.  18%)  206. 
Contracts  between  railroad  cor- 
porations. 

Union  Pac.  Ry.  Co.  v,  Chicago 
Ry.  Co.  (163  U.  S.  564)  3. 
Contracts  of  corporations,    ex- 
piration   of  corporate    exist- 
ence. 

Union  Pac.  R.  Co.  v,  Chicago, 
etc.,  R.  Co.  (163  U.  S.  564)  2. 
Duty  to  operate  branch  line. 
Sherwood  et  al,  v,  Atlantic  & 
D.  R.  Co.  (Va.)  670. 

Exemption  from  Taxation. 

Exemption  does  not  extend  to 
property  not    necessary   to 
railroad's  business. 
Ford  V,  Delta  &  Pine  Land 

Co.  (Sup.  Ct.  U.  S.  1897) 

395. 
Exemption   from    special    as- 
sessments. 
Ford  V,  Delta  &  Pine  Land 

Co.  (Sup.  Ct.  U.  S.  1897) 

395. 


RAILROADS— Cb«/iii«<frf. 

Expropriation  of  railway  prop- 
erty, 212. 

Kansas  City,  etc.,   R.  Co.  v, 

Vicksburg,  etc.,  R.  Co.  (La.) 

212. 

Landlord's    lien     upon    rolling 

stock  of  leased  railroad. 

Trust  Co.  of  North  America 

V,  Manhattan  Trust  Co.   (C. 

C.  A.  8th  Cir.  18%)  220. 
Liability  of  purchaser  for  obli- 

g^ations  of  predecessor. 
Sherwood  et  al.  v.  Atlantic  & 

D.  R.  Co.  (Va.)  670. 
Power  of  railroad  as  to  grant  of 

use  of  tracks  or    bridges    to 

other  railroads. 

Union  Pac.  R.  Co.  v,  Chicago, 

etc.,  R.  Co.  (163  U.  S.  564)  2. 

Powers  of  railroad  corporation. 

Union  Pac.  Ry.  Co.  et  al,  v, 

Chicago  R.  I.  &  P.  Ry.  Co. 
Union  Pac.  Ry.  Co.  v,  Chicago, 

M.  &  St.  P.  Ry.  Co.,  (163  U. 

S.  564)  1. 
.  Power  of    railroad  corporation 
over  subordinate  corporation. 
Union  Pac.  Ry.  Co.  v,  Chicago, 

etc.,  Ry.  Co.  (163  U.  S.  564)  3. 

Right  of  street  railway  to  build 

overhead  bridge,  over  right  of 

way  of  railroad  company. 

Northern  Cent.  R.  Co.  u,  Har- 

risburg    &  M.    Electric    R. 

Co.  (Pa.  St.)  151. 
Right  of  street  railway  to  cross 
railroads. 
Northern  Cent.  R.  Co.  v.  Har- 

risburg  &    M.    Electric    R. 

Co.  (Pa.  St.)  151. 
Right  to  cross  track  of  another 
company. 
Northern  Cent.  R.  Co.  v,  Har- 

risburg  &    M.    Electric    R. 

Co    (Pa.  St.)  157. 

RAILROADS  IN  STREETS. 

• 

A  person  walking  on  a  railroad 
track  in  a  street,  saw  an  en- 
g-ine  approaching,  and  stepped 
off  that  track  upon  another, 
not  stopping  in  the  space  in- 
tervening between  the  two 
tracks.  Held^  he  was  guilty 
of  contributory  negligence  if 
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RAILROADS   IN    STREETS— 

Continued* 

he  would  have  been  safe  in  the 
intervening'  space. 
Mcllhaney  v.  Southern  Ry.Co. 
(N.  Car.)  693. 
Ordinance  reg'ulating-  speed. 
Washing^ton  Southern  R.  Co. 
V.  Lracey  (Va.  1897)  782. 
Reciprocal   duties  of    company 
and  travelers  in  streets. 
Washington  Southern  Ry.  Co. 
V,  Lacey  (Va.  1897)  782. 
Speed  in  excess  of  ordinance. 
Washington  Southern  Rv.  Co. 
V.  Lacey  (Va.  1897)  782. 

REOEIVERa 

Filing  of  claim  against  insol- 
vent. 

Southern  R.   Co.  v,  Carnegie 
Steel  Co.,  Limited  (C.  C.  A. 
4th  Cir.  18%)  420. 
Priority  of  claims  for  supplies 
over  mortg-age  debts. 
Southern   Ry.   Co.   v,   Adams 
(18%)  790. 
Priority  of  supply  debts. 
Southern   R.   Co.  v,  Carnegie 
Steel  Co.,  Limited  (C.  C.  A. 
4th  Cir.  18%)  420. 
Right  of  supply  creditor  where 
there  has  been  a  diversion  of 
assets. 

Southern  R.  Co.  v,  Carnegie 
Steel  Co.,  Limited  (C.  C.  A. 
4th  Cir.  18%)  420. 

RELEASE. 

Effect  of  release  as  to  specified 
injuries — on  unspecified  in- 
juries. 

Lumley  v,  Wabash  R.  Co.  (C. 
C.  A.  6th  Cir.  18%)  82. 

Effect  of  release  of  damages,  94. 

Extent  of  injury  unknown,  95. 

Injuries  proving  more  serious 
than  supposed  at  time  of  re- 
lease. 

Lumley  v,  Wabash  R.  Co.  (C. 
C.  A.  6th  Cir.  18%)  81. 

Intended  to  apply  only  to  in- 
juries to  property,  %. 

Necessity  of  tender  of  damages 
received. 
Lumley  v,  Wabash  R.  Co.  (C. 


RELEASE— Clt?»/iifi^^^. 

C.  A.  6th  Cir.  18%)  82. 
Recovery  of  further  damages. 
Lumley  v,  Wabash  R.  Co.   (C. 
C.  A.  6th  Cir.  18%)  82. 
Release  of  claims  for  damages, 
whether  it  covers  unknown  in- 
juries. 

Seeley    v.  Citizens'  Traction 
Co.  (Pa.  1897)  790. 
Representations    that    injuries 
are  slight,  95. 

RELIEF  DEPARTMENTS. 

Rights  of  beneficiaries. 

Baltimore  &  O.  R.  Co.  v, 
Stankard  (Ohio)  477. 

RES  GESTiE. 

St.  Louis,  etc.,  R.  Co.  v.  Green- 
thai  (C.  C.  A.  8th  Cir.  18%) 
261. 

* 

RIDING  ON  PLATFORM. 

See  Carriers  of  Passengers. 
Street  Railways, 

RIGHT  OF  ROAD. 

Property  of  railway  company  in 
right  of  way. 

Northern  Cent.  R.  Co.  v,  Har- 
risburg  &  M.  Electric  R.  Co. 
(Pa.  St.)  151. 

RIGHT  OF  WAY. 

Abandonment. 
Mathews  v.  Lake  Shore,  etc.» 
Ry.  Co.  (Mich.  18%)  791. 
Adverse  possession. 
Mathews  v.  Lake  Shore,  etc.^ 
Ry.  Co.  (Mich.  18%)  791. 
Appropriation  of  land   by  con- 
sent. • 

Fries  v.  Wheeling  &  L.  E.  Ry. 
Co.  etal.  (Ohio)  489. 
Color  of  title. 
St.  Louis,  etc.,  R.  Co.  v.  War- 
fel  (111.  18%)  791. 
Deed. 
St.  Louis,  etc.,  R.  Co.  v.  War- 

fel  (III.  18%)  791. 
Owensboro,  etc.,  R.  Co.  v.  Bar* 
ker  (Ky.  18%)  791. 
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ROIiLING  STOCK. 

L,andlord's    lien     upon    rollings 
stock  of  leased  railroad. 
Trust  Co.  of  North  America  v, 

Manhattan  Trust  Co.  (C.  C. 

A.  8th  Cir.  1896)  220. 

RUNNING  OF  TRAINS. 

Question  of  action  called  for 
from  railroad  in  emergency  to 
secure  the  safe  running  of 
trains. 

Sprague  v.  New  York  &  N.  E. 
R.  Co.  (Conn.)  638. 

SALE. 

Liability  of  purchaser  of  rail" 
road  for  life  passes  of  pre* 
decessor^ 

Missouri     Pac.     Ry.     Co.    v, 
Henrie  (Kan.  18%)  790. 
Liability  of  purchaser  of  rail- 
road for  unpaid  condemnation 
money. 

Missouri    Pac.     Ry.     Co.     v. 
Henrie  (Kan.  18%)  790. 
Rights  of  purchaser  of  railroad. 
Missouri    Pac.     Ry.     Co.     v, 
Henrie  (Kan.  18%)  790. 

SIDE  TRACK. 

Verbal  contract  by  railroad  to 
maintain  switch  for  benefit  of 
shipper,  714. 

SIGNALS. 

Commonwealth  v,  Louisville  & 
N.  R.  Co.  (Ky.)  61. 

SPECIFIC  PERFORMANCE. 

Right  to  use  bridge. 
Union  Pac.  Ry.   Co.  v,  Chica- 
go, etc.,   R.   Co.    (163   U.  S. 
564)  3. 

SPEED  OF  CARS. 

^  Ordinance  regulating  speed,  510. 
'  Ordinance  regulating  speed  of 

street  railway  car. 

State  V.  City  of  Cape  May  et 
aL  (N.  J.)  507. 

STATIONS. 

Action  by  individual,  the  value 
of  whose  property  is  injured 
by  change  of  depot. 


STATIONS— C(7«/«««^rf. 

Missouri,  etc.,   Ry.  Co.  v.  Col- 
burn  (Tex.  18%)  787. 

Change  of  depot  ground. 
Missouri,   etc.,  Ry.  Co.  v.  Col- 
burn  (Tex.  18%)  787. 

Duty  of  company  to  provide  safe 
means  of  ingress  and  egress^ 
290. 

Excessive  verdict   for  carrying 
passengers  beyond  station. 
Louisville,  etc.,  R.  Co.  v,  Guy 
(Ky.  18%)  774. 

Failure  of  passenger  to  use  safe 
means  of  ingress  and  egress 
to  the  cars,  290. 

Failure  to  stop  at  station. 
Louisville,    etc.,     R.     Co.    v. 
Miles  (Ky.  18%)  774. 

Injuries  while  loading  or  un- 
loading cars,  488. 

Lighting  platforms. 
Louisville    &    N.    R.    Co.    v, 
Ricketts  (Ky.)  186. 

Lighting  stations,  186. 

Person  injured  in  boarding 
train  by  passing  over  the 
sloping  part  of  the  platform 
instead  of  going  down  the 
steps. 

Rathgebe  v,  Pennsylvania  R. 
Co.  (Pa.)  288. 

Stopping  a  reasonable  time  at 
station,  192. 

Verbal  agreement  as  to  the  loca- 
tion of  stations,  715. 

STOCK. 

See  Carriers  of  Live  Stock, 

STOCK,  INJURIES  TO. 

Defective  fastening  to  cattle 
pen. 

Texas,  etc.,  Ry.  Co.  v,  Bigham 
(Tex.  1896)  791. 
Duty  of    engineer    to    animals 
near  track. 

Yazoo,  etc.,  R.   Co.  v,  Whit- 
tington  (Miss.  1897)  792. 
Gate  left  open   by  land  owner, 
617. 

Harding  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (Iowa)  615. 
Presumption  of  negligence. 
Texas,  etc.,  Ry.  Co.  ^'.  Bigham 
(Tex.  18%)  791. 
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STREETS. 

See  Railroads  in  Streets. 
Street  Railways. 

Validity  of  assessment  on  rail- 
road for  street  improvement. 
Illinois  Cent.  R.  Co.  v.  City  of 

Kankakee  (111.)  417. 
City  of  New  Whatcom  v.  Bel- 

lingham  Bay  &  B.  C.  R.  Co. 

(Wash.)  419. 

STREET  RAILWAYS. 

See  Carriers  of  Passengers. 

Crossings. 

Railroads  in  Streets. 

Agreement  of  street  railway 
company  in  consideration  of 
consent  of  an  abutting  owner 
that  it  would  not  thereafter 
lay  a  second  track. 
Doane  v.  Chicago  City  Ry.  Co. 

(111.  1895)  792. 
Blondel   v.   St.   Paul  City  R. 
Co.  (Minn.)  272. 
Capacity  of  street  f'ailroads  to 
accept  limited  street  grant. 
Louisville  Trust  Co.  v.  City  of 
Cincinnati  (C.  C.  A.  6th  Cir. 
18%)  114. 
Care  to  be  exercised  by  motor- 
men  and  conductors. 
Flewelling  v.  Lewiston  &  A. 
H.  R.  Co.  (Me.)  501. 
Care  to  be  exercised  by  motor- 
man  of  electric  car. 
White  V.  Worcester  Consol  St. 
R.  Co.  (Mass.)  110. 
Care  to  be  exercised  by   travel- 
ers in  streets. 

Flewelling  v.   Lewiston  &  A, 
H,  R.  Co.  (Me.)  501 
Change,  689. 

Children. 

I/iability  for  injury  to  child. 
Sciortino    v.   Crescent  City 
R.  Co.  (La.)  526. 

Compelling  construction  of  line. 
San    Antonio    St.    R.   Co.    v. 
State  ex  rel.  Elmendorf  et 
al.  (Tex.)  658. 

Construction  of  statute  granting 
rights  in  streets. 
Louisville  Trust  Co.  v.  City  of 
City  of  Cincinnati  (C.  C.  A. 
6th  Cir.  18%)  114. 


STREET    RATLWAYB  —  Con- 
tinued. 
Contributory  Negligence. 

Injury  to  person  on  track. 
Consolidated  Traction  Co.  v. 
Lambertson    (N.   J.   18%) 
793. 
The  fact  that  a  child  may  not 
be  capable  of  contributory 
negligence  does  not  always 
render  the  defendant  liable 
upon  the  mere  proof  of  the 
act  causing  injury. 
Culbertson  v.  Crescent  City 
R.  Co-  (La.)  522. 
Damages  for   incidental  fright 
where  party  is  injured. 
Consolidated  Traction   Co.  v. 
Lambertson  (N.  J.  18%)  793. 
Death  following  from  accident 
and  premature  child  birth. 
Brashear       v.       Philadelphia 
Traction  Co.  (Pa.  1897)  795. 
Duty  of  corporation  to  construct 

and  operate  its  road,  667. 
Duty  to  passengers. 
Cronan   v.   Crescent   City    R. 
Co.  (La.)  225. 
Evidence    as  to  negligence   of 
driver    and     defective    brake 
where  child  was  injured. 
Gannon  v.  New  Orleans  City, 
etc.,  R.  Co.  (La.  18%)  792. 
Evidence  of  appearance  of  in- 
jured   passenger    before    and 
after  accident. 

West   Chicago   St.   R.   Co.   v. 
Kennedy-Cahill     (111.    1897) 
794. 
Expense  of  change  of    motive 
power. 

Louisville  Trust  Co.  v.  City  of 
Cincinnati  (C.  C.  A.  6th  Cir. 
18%)  114. 

Expert  and  Opinion  Evidence. 

Testimony  of  medical  experts 
as  to  probable  duration  of 
disability. 

Consolidated  Traction  Co.  v. 
Lambertson  (N.  J.   18%) 
793. 
Expulsion  of  drunken  passen- 
ger. 

Edgerly  v.  Union  St.  R.  Co. 
(N.  H.  1893)  795. 
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STREET    RAILWAYS  —  Con- 
tinued. 

Failure  to  place  sig'nals  at 
switch. 

Bailey  v.  Tacoma  Traction  Co. 
(Wash.  18%)  795. 

Frig-htening*  horses. 
Flewelling  v,  Lewiston  &  A. 
H.  R.  Co.  (Me.)  501. 

In  an  action  against  a  street 
railway  company  to  recover 
for  personal  injuries  the  ques- 
tion as  to  whether  the  pre- 
sumption of  negligence  aris- 
ing from  such  injury  is  suc- 
cessfully rebutted  or  not  is 
for  the  jury. 

0*Conner    v.   Scranton  Trac- 
tion Co.  (Pa.)  650. 

Inconsistency  between  general 
verdict  and  special  findings. 
Ebsery   v.  Chicago  City  Ry. 
Co.  (111.  1897)  794. 

Injuries  to  passengers  through 
negligence. 

Cronan  v.  Crescent   City  R. 
Co.  (La.)  225. 

Injuries  to  passer-by  by  electric 
wires. 

Manning  v.  West  End  St.  Ry. 
Co.  (Mass.  18%)  793, 

Injuries  to  pedestrian  by  defec- 
tive arrangement  of  wires. 
Manning  v.  West  End  St.  Ry. 
Co.  (Mass.  18%)  793. 

Injury  by  street  car    to    child 
playing  in  street,  692. 
Moss  V,  Philadelphia  Traction 
Co.  (Pa.)  690. 

Law  of  the  road. 
Flewelling  v,  Lewiston  &  A. 
H.  R.  Co.  (Me.)  501. 

Liability  for  the  sudden  act  of  a 
child  by  which  it  was  injured. 
Culbertson   v.  Crescent    City 
R.  Co.  (La.)  522. 

Mandamus  to  compel  a  railroad 
company  to  relay  a  portion  of 
its  road,  668. 

Mandamus  to  compel  the  con- 
struction or  operation,  667- 
669. 

Municipal  regulation  and  con- 
trol of  street  railways,  511. 

Negligence  in  construction  of 
line. 


STREET    RAILWAYS  —  Con- 
tinued. 

Erslew  v.  New  Orleans  &  N. 
E.  R.  Co.  (La.)  436. 
Negligence  in  operation. 
West    Chicago    St.  R.  Co.  v. 
Annis  (111.  18%)  793. 
Negligence  resulting  in  injury 
to     passenger,    question    for 
iury. 

Chicago  Citv  Ry.  Co.  v.  Dens- 
more  (111. '18%)  794. 
Ordinance  regulating  speed  of 
cars. 

State  V,  City  of  Cape  May  et 
al,  (N.  J.)  507-510. 
Person  alighting  from  street 
car,  passing  behind  it  and 
starting  across  parallel  track 
without  looking  to  sec  if 
another  car  was  approaching, 
651. 

Baltimore    Traction     Co.     v. 
Helms  (Md.)  651. 
Platfornls,     allowing    boys    to 
ride  on. 

Cronan    v.   Crescent  City   R. 
Co.  (La.)  225. 
Restarting  street  car  after  acci- 
dent. 

McDivitt  V.  Des  Moines  St.  R. 
Co.  (Iowa)  106. 
Riding  on  platform. 
Bailey    v,    Tacoma    Traction 
Co.  (Wash.  1896)  794. 
Right  in  highways. 
White  V.    Worcester   Consol. 
St.  R.  Co.  (Mass.)   110,  113. 
Right  of  local  authority  to  limit 
duration  of  street  grant. 
Louisville  Trust  Co.  v.  City  of 
Cincinnati,    (C.    C.    A.   6th 
Cir.  18%)  114. 
Right  of  street  railway  to  build 
overhead  bridge,  over  right  of 
way  of  a  railroad  company. 
Northern  Cent.  R.  Co.  v.  Har- 
risburg  &  M.  Electric  R.  C:k>. 
(Pa.  St.)  151. 

Right  of  street  railway  to  cross 
railroad. 

Northern  Cent.  R.  Co.  v,  Har- 
risburg  &  M.  Electric  R.  Co. 
etai,  (Pa.  St.)  151. 
Right  of  way,  519. 
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STREET    RAILWAYS  —  Con-   SUOOBSSOR. 
tinued. 


Right  of  way  at  street  railway 
crossings. 

New  Jersey  Electric  Ry.  Co. 
t/.  Miller  (N.J.)  519. 

Rights  in  highways,  110,  113. 

Right  to  assume  that  a  vehicle 
will  keep  out  of  way  of  car. 
White    V,    Worcester  Consol. 
St.  R.  Co.  (Mass.)  110. 

Right  to  cross  track  of  another 
company,  157. 

Slight  negligence. 
Chicago  City  Ry.  Co.  v.  Dens- 
more  (111.  18%)  794. 

Stopping  vehicle  in  such  close 
proximity  to  track  that  a  pass- 
ing car  collided  with  it. 

Bedford   v.   Spokane  St.   Ry. 
Co.  (Wash.  18%)  795. 

Tender  of  fare,  689. . 

Tender  of  $5.00  by  passenger  as 
fare. 

Barker  v.  Central  Park,  N.  & 
E.  R.  Co.  (N.  Y.)  686. 

Tender  of  large  sum  to  conduc- 
tor, 689-690. 

Validity  of  ordinance  regarding 
fenders  on  street  cars. 

State  V,   City  of    Cape    May 
(N.  J.)  511. 

Validity  of  purchase  of  consent 
of  abutting  owners  to  con- 
struction. 

Doane  v,  Chicago  City  Ry.  Co. 
(111.  1895)  792. 

Whether  a  railroad  can  be  com- 
pelled  to  construct  and  oper- 
ate its  lines  on  all  of  the 
streets  for  which  it  was 
granted  that  privilege. 
San  Antonio    St.    R.    Co.    v. 

State  ex  rel.    Elmendorf  et 

aL  (Tex.)  658. 

Whether  the  conversion  of  horse 
railway  into  electric  road  is 
an  additional  servitude. 

Reid   V,   Norfolk  City  R.  Co. 
(Va.  18%)  792. 


Liability  of  purchaser  of  rail- 
road for  life  passes  of  prede- 
cessor. 

Missouri  Pac.  Ry.  Co.  v.  Hen- 
rie  (Kan.  18%)  790. 

Liability  of  purchaser  of  rail- 
road for  unpaid  condemnation 
money. 

Missouri  Pac.  Ry.  Co.  v,  Hen- 
rie  (Kan.  18%)  790. 

Rights  of  purchaser  of  railroad. 
Missouri  Pac.  Ry.  Co.  v.  Hen- 
rie  (Kan.  18%)  790. 

SUITS. 

Action  by  a  railroad  company  to 
require  the  removal  of  trees 
near  its  right  of  way. 
Louisville    &   N.    R.    Co.    v. 
Johnson  (Ky.)  729. 

SUPPLIES. 

See  Receivers, 

SUPREME  COURT. 

See  United  States  Courts, 

SWITCHES. 

Verbal  contract  by  railroad  to 
maintain  switch  for  benefit  of 
shipper,  714. 

Warner  v.  Texas  &  P.  R.  Co. 

(U.  S.)  6%. 

TAXATION. 

See  Exemption  from  Taxation^ 

Constitutionality  of  city  license 
tax  where  railroad  is  engaged 
in  interstate  commerce. 

Alabama  G.  S.  R.  Co.  v.  City 
of  Bessemer  (Ala.)  410. 

Validity  of  assessment  on  rail- 
road for  street  improvement. 
Illinois  Cent.  R.  Co.  v.  City  of 
Kankakee  (111.)  417. 

City  of  New  Whatcom  v,  Bell- 
ingham  Bay  &  B.  C.  R.  Co. 

(Wash.)  419. 
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TAXES. 

Effect  of  payment  of  taxes  by- 
owner  of  paramount  title. 
St.  Louis,  etc.,  R.  Co.  v.  War- 
fel  (111.  18%)  795. 
Validity  of  seizure  of  railway 
property  for  taxes. 
Chicagco,  etc.,  Ry.  Co.  v.  For- 
est County  (Wis.  1897)  7%. 

TENDER. 

Damages  received  upon  cancel- 
lation of  release. 

Lumley  v.  Wabash  R.  Co. 
(C.  C.  A.  6th  Cir.  18%)  82. 

TEBMINAIiS. 

Sherwood  et  al,  v,  Atlantic  &  D. 
R.  Co.  (Va.)670. 

TICKETS  AND  FARES. 

Change,  689. 

Ejection    of    passenger    where 
ticket  was  limited  to  a  partic- 
ular time  stamped  upon  it. 
McGhee     v,     Drisdale     (Ala. 
18%)  774. 

Liability  of  purchaser  of  rail- 
road for  life  passes  of  prede- 
cessor. 

Missouri  Pac.  Ry.  Co.  v,  Hen- 
rie  (Kan.  18%)  790. 

Tender  of  fare,  689. 

Tender  of  large  amount. 
Barker  v.  Central  Park,  N.  & 
E.  R.  Co.  (N.  Y.)  686. 

Tender  of  large  sum  to  conduc- 
tor, 689-690. 

TORTS. 

Injury  to  passenger  by  insane 
person. 

St.  Louis,  etc.,  R.  Co.  v, 
Greenthal  (C.  C.  A.  8th  Cir. 
18%)  261. 

TRACK  FOREMAN  AND  MO- 
TORMAN. 

Rittenhouse  v,  Wilmington  St. 
Ry.  Co.  (N.  C.  1897)  785. 


TRACKS. 

See  Street  Railways, 

Trespasser, 

Children  trespassing  upon,  318. 
Duty  of  engineer  to  keep  careful 
lookout  on  track. 
Gunn   V,   Ohio    River  R.    Co^ 
(W.  Va.)  275. 
Joint  use  of  tracks. 
Union  Pac.  Ry.  Co.  v,  Chicago,, 
etc.,  R.  Co.  (163  U.  S.  564)  2. 
Right  to  cross  track  of  another 
company,  157. 

Northern  Cent.  R.  Co.  v.  Har- 
risburg  &  M.  Electric  R. 
Co.  (Pa.  St.)  157. 

TREES. 

See  Highways, 

Action  by  a  railroad  company  to 
require  the  removal  of   trees 
near  its  right  of  way. 
Louisville    &    N.    R.    Co.    v, 
V,  Johnson  (Ky.)  729. 

Injury  to  trees  by  fires  caused 
by  locomotives. 
Missouri,     etc.,    Ry.    Co.     v. 
Lycan  (Kan.  1897)  781. 

TRESPASS. 
Children,  318. 

TRESPASSERS. 

Authority  of  servants,  59. 
Authority  of  servants  to  eject 

trespassers,  59. 
Contributory  negligence  of  tres- 
passer on  track. 

Pharr  v.  Southern  R.  Co.  (N. 
Car.)  726. 
Duty  and  liability  of  company 

to  trespasser  upon  its  cars,  59. 
Injuries  received  in  an  attempt 

to  board  a  moving  freight  car. 

Louisville  &  N.  R.  Co.  v,  Ber- 
nard (Ky.)  55, 
Liability    of     company     where 

trespasser  is  ejected,  59. 

TROVER  AND  CONVERSION. 

Carriers  of  goods. 
Baker   v,  Chicago,   etc..    Ry.. 
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Continued.  FROM  Iil  ABILITY. 

Co.  (Iowa  18%)  772.  Pittsburg-h,  C.  C.  ft  St.  L.  Ry. 

Carriers  of  Live  Stock.  Co.  v,  Sheppard,  (Ohio)  528. 

Liability    for    conversion    by ^„     ««^«»*««. 

connecting  carrier.  VALIDITY    OP     STATUTES 

Little  Rock,  etc.,  Ry.  Co.  v.  PROVIDING  AN  ATTOR- 

Odom  (Ark.  18%)  773.  NBY'S     PEE     WHERE! 

ULTRA  VIRES.  CLAIMS  AGAINST  RAIL- 

General  rule  as  to  ultra  vires  ROAD   COMPANIES  ARE 

contracts.  NOT  PROMPTLY  PAID,  752. 
Union   Pac.    Ry.    Co.   v.   Chi- 

cagro,  etc.,  R.  Co.  (163  U.  S.  VERDICT. 
564)  1 

Power    of  railroad  corporation  ^^^l^d^J:^^ar^dr4^' 

cago,  etc.,  R.  Co.   (163  U.  S.  ^^-  ^"*-  ^^^  ^^' 

564)  2.  VICE-PRINCIPAL. 

Ratification  of    corporate    con-  -d.,^««ii    „     Crv.,*u^*«     »«    n^ 

tract  by  board  of  directors.  ^"IS^^i  J^fV^JL**''''"     ^^'  ^' 

Union   Pac.   Ry.   Co.   v,   Chi-  ^^'  ^'  ^^>  ^^' 

cago,  etc.,  Ry.  Co.   (163  U.  -WATCHMAN. 
S.  564)  3. 

Validity  of  ordinance  compelling' 

UNITED  STATES  COURTS.  railway  to  keep  watchman  and 

Jurisdiction  of  Supreme  court.  g^tes.           ^    ^     «    «      »    « 

Union  Pac.   Ry.   Co.   v,  Chi-  Pittsburg,  C.  C.  &  St.  L.  R. 

cago,  etc.,  Ry.  Co.    (163  U.  Co.  v.  Town  of  Crown  Point 

S.  564)  3.  (Ind-)  -324. 
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